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WHAT:  Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  procaas,  uritb  a  focus  on  die  Federal  Register 
system  and  the  public's  role  in  die  development  of 
reguladons. 
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documents. 

4.  An  tntroducdon  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  Informadon  necessary  to 
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There  will  be  no  discussion  of  specific  agency  regulations. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  gerteral 
applicability  and  legal  effect  most  of  which 
are  keyed  to  and  codified  in  toe  Code  of 
Federal  Regulations,  which  is  published  urtder 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Hsted  in  toe  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Consarvation  Sarvica 

7  CFR  Part  729 
RIN0S6O-AO52 

Paanut  Markating  Assassmants 

agency:  Agrictiltural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Final  rule. 


SUMINARY:  This  final  rule  amends  the 
regulations  governing  marketing 
assessments  for  the  1994  and  1995  crops 
of  peanuts  to  conform  with  the 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (the  1993 
Act)  that  amended  the  Agricultural  Act 
of  1949  (the  1949  Act)  with  respect  to 
the  existing  nonrefundable  marketing 
assessments  for  farmers  stock  peanuts 
that  are  marketed  or  considered 
marketed  by  a  producer,  or  marketed 
from  peanuts  pledged  to  Conunodity 
Credit  Corporation  (CCC)  as  security  for 
price  support  loans.  For  the  1994  and 
1995  crops  of  peanuts,  the  1993  Act 
amendments  increase  the  assessment  by 
10  percent  to  an  amount  equal  to  1.1 
percent  of  the  respective  crop’s  national 
average  quota  support  rate  per  pormd  of 
peanuts,  if  such  peanuts  are  marketed  as 
quota  peanuts,  or  national  average 
additional  support  rate  per  pound  of 
peanuts,  if  such  peanuts  are  marketed  as 
additional  peanuts. 

EFFECTIVE  DATE:  This  final  rule  is 
efiective  October  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
S.  Forlines.  Deputy  Director.  Tobacco 
and  Peanuts  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington,  DC 
20013-2415,  telephone  202-720-0156. 


SUPPLEMENTARY  MF0RMAT10N: 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  not  to 
be  a  “significant  regulatory  acticm.” 
Based  on  information  compiled  by 
USDA,  it  has  been  determined  that  this 
interim  rule: 

(1)  Would  have  an  effect  on  the 
economy  of  less  than  $100  million: 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  envirtmment,  public  h^tb  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities: 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plaimed  by 
another  agency: 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  r^se  novel  legal,  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Federal  Assistance  Program 

The  title  and  nunfoer  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Fedmal  Ifomestic  Assistance, 
to  which  this  final  rule  applies  are: 
Commodity  Loans  and  Pu^ases — 
10.051. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  are  not 
retroactive  and  preempt  State  and  local 
laws  to  the  extent  sutm  laws  are 
inconsistent  with  provisions  of  this  final 
rule.  Before  any  judicial  action  may  be 
brought  regarding  the  provisions  of  this 
final  rule,  adminbrtrative  appeal 
remedies  at  7  CFR  part  780  may  be 
required  to  be  exhausted. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Agricultural  Stabilization  and 
Conservaticm  Service  is  not  required  by 
5  U.S.C  553  or  any  other  provision  of 
law  to  publidi  a  n^ce  of  proposed 
rulemaldng  with  respect  to  the  subject 
matter  of  this  rule. 


Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  udth  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  Qune  24. 1983). 

Paperwork  Reduction  Act 

The  information  collection 
reqiiirements  contained  in  the 
regulations  of  7  CFR  part  729  for  the 
peanut  poundage  ^ota  program  were 
approv^  by  the  Office  of  Management 
and  Budget  (CMB),  as  required  by  44 
U.S.C  chapter  35,  and  assigned  0MB 
control  niunbers  0560-0006.  This  final 
rule  does  not  change  the  information 
collection  approved  by  OMB.  Send 
comments  regarding  tffis  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agricuh^,  Clearance 
Officer,  OIRM,  AG  Box  7630, 
Washington,  DC  20250:  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OKffi 
#0560-0006).  Washington.  DC  20503. 

Background 

Section  108B(g)  of  the  1949  Act  was 
amended  by  section  1109  of  the  1993 
Act  to  provide,  for  the  1994  and  1995 
crops,  a  10  percent  increase  in  the 
amount  of  the  nonrefundable  marketing 
assessment  on  each  pound  of  farmers 
stock  peanuts  mariieted  or  considered 
marketed  by  a  producer,  or  marketed 
from  loan  stoc^  by  CCC  or  a  producer 
association.  Peanuts  pledged  as 
collateral  for  a  price  support  loan  by  the 
producer  are  “considered  marketed”  by 
the  producer.  Existing  regulations  at  7 
CFR  729.316  specify  collection 
procedures.  T^t  section  of  the 
regulations  also  specifies  which  portion 
of  the  assessment  is  deducted  from 
roducer  proceeds  by  CCC  or  the 
andler,  and  which  part  must  be  paid 
from  handler  funds. 

This  rule  merely  changes  the  amount 
of  the  total  assessment  for  each  affected 
poimd  of  peanuts.  Due  to  the  10  percent 
increase,  ffie  total  assessment  for  each 
poimd  of  affected  1994  and  1995  crop 
peanuts  shall  be  equal  to  1.1  percent  of 
the  national  average  quota  support  rate 
per  poimd,  if  such  peanuts  are  marketed 
as  quota  peanuts,  or  1.1  percent  of  the 
national  average  additional  support  rate 
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per  pound,  if  such  peanuts  are  marketed 
as  additional  peanuts. 

The  only  purpose  of  this  final  rule  is 
to  make  the  program  regulations 
conform  to  the  mandatory  terms  of  the 

E applicable  statute.  For  that  reason,  prior 
ublic  comment  has  been  determined  to 
a  unnecessary.  Therefore,  it  has  been 
determined  that  this  final  rule  shall 
become  effective  upon  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  729 

Poundage  quotas.  Peanuts,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  7  CFR  part  729  is 
revised  as  follows: 

PART  729-PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  729  continues  to  reads  as  follows: 

Authority:  7  U.S.C.  1301, 1357  etseq., 

1372, 1373, 1375;  7  U.S.C  1445C-3. 

2.  In  §  729.316,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  729.316  Marketing  assessments. 

(a)  General.  A  nonrefundable 
marketing  assessment  shall  be  due  on 
each  pound  of  farmers  stock  peanuts 
marketed  or  considered  marketed  by  a 
roducer,  or  marketed  from  loan  stocks 
y  CCC  or  the  association.  The 
assessment  shall  be  an  amount  equal  to 
1  percent,  for  each  of  the  1991  through 
1993  crops,  and  1.1  percent,  for  each  of 
the  1994  and  1995  crops,  of  the  national 
average: 

(1)  Quota  support  rate  per  pound,  for 
the  applicable  crop  year,  if  such  peanuts 
are  marketed  as  quota  peanuts. 

(2)  Additional  support  rate  per  poimd, 
for  the  applicable  crop  year,  if  such 
peanuts  are  marketed  as  additional 
peanuts. 

***** 

Signed  at  Washington,  DC,  on  October  20, 
1993. 

Floy  E.  Payton, 

Acting  Administrator,  Aff'icultural 
StabilizQlion  and  Conservation  Service. 

[FR  Doc.  93-26460  Filed  10-26-93;  8:45  am] 
BILUNQ  CODC  341(M»-a 


Agrlcuttural  Marketing  Service 

7  CFR  Part  966 
[Docket  No.  FV93-966-1FR] 

Tomatoea  Grown  In  Rorida; 
Amendment  to  Handling  Reguiation 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  will  clarify  and 
bring  handling  regulations  of  the 
Federal  marketing  order  for  Florida 
tomatoes  into  conformity  with  current 
industry  operating  practices.  The 
Florida  Tcmiato  Committee  (Committee), 
the  agency  responsible  for  local 
admi^stration  of  the  marketing  order, 
recommended  this  action. 

EFFECTIVE  DATE:  Octc^r  27, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Shoshana  Avrishon,  Marketing 
Specialist.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2536-S..  P.O.  Box  96456,  Washington, 

DC  20090-6456;  telephone:  (202)  720- 
3610,  or  FAX  (202)  720-5698;  or  John  R. 
Toth,  Officer-in-Charge,  Southeast 
Mariceting  Field  Office.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  2276,  Winter  Haven,  Florida 
33883-2276;  (813)  299-4770  or  FAX 
(813)  299-5169. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  imder  Marketing 
Agreement  and  Order  No.  966  [7  CFR 
art  966]  (order),  both  as  amended, 
ereinafter  referred  to  as  the  order 
regulating  the  handling  of  tomatoes 
grown  in  Florida.  The  marketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non¬ 
major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that'administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  ffie  Secretary  will  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 


place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Admiiristrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  ’Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  Florida  tomatoes  that  are  subject  to 
regulation  imder  the  marketing  order 
and  approximately  250  producers  in  the 
production  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  [13  CFR 
121.601]  as  those  whose  annual  receipts 
are  less  than  $3,500,000,  and  small 
agricultural  producers  have  been 
defined  ets  those  having  annual  receipts 
of  less  than  $500,000.  The  majority  of 
the  tomato  handlers  and  producers  may 
be  classified  as  small  entities. 

This  action  revises  §  966.323  of 
Subpart — ^Administrative  Rules  and 
Regulations  and  is  based  on  a 
recommendation  of  the  Committee  and 
other  available  information. 

In  accordance  with  §  966.323, 
Handling  Regulation,  of  the  order’s  rules 
and  regulations,  fresh  market  shipments 
of  Florida  tomatoes  sold  within  the 
regulated  area  must  meet  grade,  size, 
and  inspection  requirements.  Fresh 
market  shipments  of  tomatoes  to  points 
outside  of  the  regulated  area  must  also 
meet  grade,  size  and  inspection 
requirements,  as  well  as  container 
requirements.  The  regulated  area  is 
defined  as  that  portion  of  the  State  of 
Florida  which  is  bounded  by  the 
Suwannee  River,  the  Georgia  border,  the 
Atlantic  Ocean,  and  the  Gulf  of  Mexico. 
Basically,  it  is  the  entire  State  of 
Florida,  except  for  the  panhandle.  The 
production  area  is  part  of  the  regulated 
area. 

In  recent  years,  the  Committee  has 
recommended  various  changes  to  this 
handling  regulation  in  an  attempt  to 
improve  returns  to  Florida  tomato 
producers  and  provide  consumers  with 
a  qualify  product. 

ilie  Committee  recommended  that 
these  regulations  no  longer  apply  to 


Federal  Register  /  Vol.  58,  No.  206  /  Wednesday.  October  27,  1993  /  Rules  and  Regulations  57719 


handlers  shipping  £resh  tomatoes  within 
the  regulated  area.  According  to  the 
Committee,  many  handlers  who  sell 
tomatoes  within  the  regulated  area  are 
small  handlers  who  pimdiase  the  right 
to  enter  tomato  fields  and  glean  from 
them  tomatoes  that  were  picked  over  or 
missed  by  regular  harvesting  crews. 
These  small  handlers  do  not  qualify  as 
“registered  handlers”  imder  the 
marketing  order.  Registered  handlers  are 
defined  as  persons  who  have  adequate 
facilities  for  grading  tomatoes  for  market 
and  who  assume  initial  responsibility 
for  compliance  with  inspection, 
assessment,  and  other  regulatory 
requirements  on  the  handling  of 
tomatoes  grown  in  the  production  area. 
These  small  handlers  lack  permanent, 
non-portable  facilities  to  grade,  size,  and 
pack  tomatoes. 

In  the  past,  the  industry  had 
marketing  problems  with  poor  quality 
tomato  shipments  within  the  regulat^ 
area.  The  Committee  indicates  &at  this 
is  no  longer  a  problem. 

Tomatoes  shipped  within  the 
regulated  area  normally  are  more  ripe 
than  those  ship|}ed  outside  that  area, 
and  cannot  withstand  shipment  to  more 
distant  markets.  Most  tomatoes 
produced  in  Florida  are  shipped  fresh  to 
markets  outside  the  regulated  area. 

Hence,  the  Committee  recommended 
that  grade,  size,  and  inspection 
requirements  implemented  under  the 
order  only  apply  to  shipments  of  fresh 
tomatoes  made  outside  the  regulated 
area.  This  action  modifies  the 
introductory  paragraph  by  eliminating 
the  reference  to  tomatoes  shipped 
within  the  regulated  area. 

Minor  changes  are  made  in 
§§  966.323(a)(2)  (i)  and  (ii)  to  clarify  and 
conform  those  provisions  with  current 
industry  practices.  In  the  size  provision, 
paragraph  (a)(2)(i).  clarification  is  made 
to  show  that  size  requirements  apply  to 
all  tomatoes  packed  by  a  “registered” 
handler.  The  word  “registered”  was  not 
included  in  the  previous  regulation.  In 
addition,  clarification  is  made  to 
paragraph  (a)(2)(ii)  to  show  that 
containers  or  “lids”  shall  be  marked 
with  the  proper  size.  The  word  “lids” 
was  not  included  in  the  previous 
lan^age. 

VVith  regard  to  container  requirements 
of  §  966.323(a)(3),  a  minor  correction  is 
being  made  to  the  reference  to  the 
United  States  Standards  for  Grades  of 
Fresh  Tomatoes,  in  accordance  with  the 
Committee’s  recommendation. 

This  action  changes  §  966.323(b),  to 
include  tomatoes  for  “pickling.” 

Pickling  is  a  common  method  of 
proces^g  tomatoes.  Also,  in 
§  966.323(d)(2),  the  minimiun  qiumtity 
of  tomatoes  ^at  may  be  handled  per  day 


exempt  from  the  handling  regulation,  is 
being  changed  frum  60  poimds  to  50 
poimds.  Thirty-pound  tomato  boxes  are 
no  longer  used.  Twenty-five-povmd 
cartons  are  the  most  common  size 
shipped  and  the  intent  of  the  Committee 
is  to  exempt  up  to  two  boxes  of 
tomatoes  per  day  from  the  requirements 
of  §966.323. 

The  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  25, 1993,  [58  FR 
44780].  Comments  on  the  proposed  rule 
were  invited  from  interested  persons 
until  September  9, 1993.  No  comments 
were  received. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  available 
information,  it  is  found  that  clarifying 
the  handling  regulations,  as  hereinafter 
set  forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  efiective 
date  of  this  action  until  30Hiays  after 
publication  in  the  Federal  Register 
because:  (1)  This  action,  among  other 
things,  relaxes  handling  requirements 
and  was  recommended  by  ^e 
Committee  by  a  unanimous  vote;  (2)  the 
harvest  and  ^pment  of  1993-94  crop 
tomatoes  is  about  to  begin  and  this 
action  should  be  efiective  as  soon  as 
possible  in  order  to  cover  as  much  of  the 
shipping  season  as  possible;  and  (3)  the 
propos^  rule  provided  a  30-day 
comment  period  and  no  comments  were 
received. 

List  of  Subjects  in  7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  reqiiirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  966  is  to  be 
amended  as  follows: 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  966  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  966.323  is  amended  by 
revising  the  introductory  text  of  the 
section  and  the  first  sentence  in 
paragraph  (a)(2)(i):  adding  the  words  “or 
lid”  after  the  phrase  “and  each 
container”  in  paragraph  (a)(2)(ii); 
revising  the  last  sentence  in  paragraph 
(a)(3)(i);  adding  in  paragraphs  (b)  and  (c) 
introductory  text  alter  ^e  phrase 
“shipments  of  tomatoes  for”  the  word 
“pickling,”;  and  revising  in  paragraph 


(d)(2)  the  words  “60  pounds”  to  “50 
pounds”,  the  changes  read  as  follows: 

§966.323  Handling  regulation. 

From  October  10  through  Jime  15  of 
each  season,  except  as  provided  in 
paragraphs  (b)  and  (d)  of  this  section,  no 
person  shall  handle  any  lot  of  tomatoes 
produced  in  the  production  area  for 
shipment  outside  the  regulated  area 
imless  it  meets  the  requirements  of 
paragraph  (a)  of  this  section. 

(a)*  *  * 

(2)  Size,  (i)  All  tomatoes  packed  by  a 
registered  handler  shall  be  at  least  2%2 
inches  in  diameter  and  shall  be  sized 
with  proper  equipment  in  one  or  more 

of  the  following  ranges  of  diameters. 

*  *  • 

***** 

(3)  Containers,  (i)  *  *  *  Section 
51.1863  of  the  U.S.  Tomato  Standards 
shall  apply  to  all  containers. 

***** 

[Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations.] 

Dated:  October  21, 1993. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc  93-26452  Filed  10-26-93;  8:45  am] 
BHJJNO  CODE  M10-09-P 


7  CFR  Part  966 
[Docket  No.  FV93-966-2IFR] 

Tomatoes  Grown  in  Rorida;  Expenses 
and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  966  for  the  1993-94  fiscd 
period.  Authorization  of  this  budget 
enables  the  Florida  Tomato  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Fvmds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Efiective  August  1, 1993,  through 
July  31, 1994.  Comments  received  by 
November  26, 1993,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S. 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  shoudd  reference 
the  docket  number  and  the  date  and 
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page  number  of  thig  issue  of  the  Fedoal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Dodcet 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  John  R.  Toth,  Southeast 
Marketii^  Field  Office,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O, 
Box  2276,  Winter  Haven,  FL  33883- 
2276.  telephone  813-299-4770. 
SUPPLEMENTARY  MFORMATION:  This  rille 
is  issued  under  Madceting  Agreement 
No.  125  and  Order  No.  966,  ^th  as 
amended  (7  CFR  part  966),  regulating 
the  handling  of  tomatoes  grown  in 
Florida.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  of 
1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act 

This  rule  has  been  reviewed  by  the 
Department  of  Agrictilture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  “non¬ 
major”  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Oder  12778, 
Ovil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect  Florida  tomatoes  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  tomatoes 
handled  dxiring  the  1993—94  fiscal 
period,  from  August  1. 1993,  through 
July  31. 1994.  Tffis  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  polides,  unless  they 
present  an  irrecondlable  conflict  ^th 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  reouesting  a  modification  of  the 
order  or  to  be  exempted  therefrum.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  prindpal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 


is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruli^. 

Prirsuant  to  the  requirements  set  forth 
in  the  Re^atory  Flexibility  Act  (RFA). 
the  Administrator  of  the  A^cultural 
Madceting  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thu^  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  250 
producers  of  Florida  tomatoes  under 
this  marketing  order,  and  approximately 
50  handlers.  Small  agricultural 

producers  have  been  defined  by  the _ 

Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  eire  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  Florida 
tomato  producers  and  hemdlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1993- 
94  fiscal  period  was  prepared  by  the 
Florida  Tomato  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are 
producers  of  Florida  tomatoes.  They  are 
familiar  with  the  Committee’s  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  tomatoes.  Because 
that  rate  will  be  applied  to  actiud 
shipments,  it  must  m  established  at  a 
rate  that  will  provide  sufficient  income 
to^y  the  Committee’s  expenses. 

The  Committee  met  September  9, 
1993,  and  unanimously  recommmided  a 
1993-94  budget  of  $2,682,000,  $4,000 
less  than  the  previous  year.  Increases  in 
expenditures,  which  include  $6,250  for 
office  rent.  $200  for  miscellaneous,  and 
$4,000  for  research  expense,  will  be 
offiet  by  decreases  of  $7,000  for  office 
salaries  and  $7,450  for  emplQ3rees’ 
retirement  program.  Major  expense 
items  indude  $276,000  ha  office 


salaries,  $200,000  for  research  e^^nse, 
and  $2,000,000  for  education  and 
promotion  expense. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.04  per  25-pound  container,  the  same 
as  last  year.  This  rate,  when  applied  to 
anticipated  shipments  of  58,000,000  25- 
pouna  containers,  will  yield  $2,320,000 
in  assessment  income.  This,  along  with 
$20,000  in  interest  and  other  income 
and  $342,000  from  the  Committee’s 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funck  in  the 
Committee’s  authorized  reserve  at  the 
beginning  of  the  1993-94  fiscal  period, 
$1,349,348,  were  writhin  the  maximum 
permitted  by  the  order  of  one  fiscal 
period's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
coats  may  be  passed  on  to  producers. 
However,  those  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 


Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  present,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Roister 
because;  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
w'hich  are  incurred  on  a  continuous 
basis:  (2)  the  fiscal  period  began  on 
Aug\ist  1, 1993,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  app^  to  all  assessable 
tomatoes  handled  during  the  fiscal 
period;  (3)  handlers  are  aware  of  this 
action  which  was  imanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  similar  to  other 
budget  actions  issued  in  past  years;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 


List  of  Subjects  in  7  CFR  Part  966 
Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 
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For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  966  is  amended  as 
follows: 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  966  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  966.231  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Ck)de  of  Federal  Regulations. 

§  966.231  Expenses  and  assessment  rate. 

Expenses  of  $2,682,000  by  the  Florida 
Tomato  Committee  are  authorized,  and 
an  assessment  rate  of  $0.04  per  25- 
pound  container  of  Florida  tomatoes  is 
established  for  the  fiscal  period  ending 
July  31, 1994.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

Dated;  October  21, 1993. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  93-26451  Filed  10-26-93;  8:45  ami 
BiLUNO  CODE  3410-43-P 


Commodity  Credit  Corporation 
7  CFR  Part  1413 
RiN  0560-AD50 

Amendments  to  the  Acreage 
Conservation  Reserve  and  Conserving 
Use  Acreage  Requirements 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule. 

SUMMARY:  The  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(the  1990  Act)  which  was  enacted  on 
November  28, 1990,  amended  the 
Agricultiual  Act  of  1949  (the  1949  Act) 
to  authorize  price  support,  payment, 
and  production  adjustment  programs  for 
the  1991  through  1995  crops  of  feed 
grains,  rice,  wheat,  and  upland  and 
extra  long  staple  cotton.  The  regulations 
relating  to  eligible  land  requirements  for 
acreage  conservation  reserve  (ACR)  and 
conserving  use  (CU)  for  payment 
acreage  are  amended  to  provide  for  a 
minimum  size  requirement  that,  for 
1993  only,  a  producer  may  designate  as 
ACR  or  CU  for  payment  small  areas  of 
at  least  .1  (one-tenth)  an  acre  in  size  as 
determined  by  the  Commodity  Credit 
Corporation  (CCC),  if  all  other  eligibility 
requirements  are  met,  and,  because  of 
excessive  rainfall,  either  of  the 
following  applies:  (1)  ASCS-574, 
Application  for  Disaster  Credit,  for 
prevented  planting  or  failed  acreage  of 


a  program  crop  has  been  approved  by 
the  Agricultural  Stabilization  and 
Conservation  county  committee;  or  (2) 
the  coimty  committee  determines  on  a 
farm-by-farm  basis,  that  the  producer 
has  changed  planting  patterns. 

OATES:  October  27, 1993.  Comments 
must  be  received  on  or  before  November 
26, 1993  in  order  to  be  assured  of 
consideration. 

ADDRESSES:  Submit  comments  to: 
Director,  Cotton,  Grain,  and  Rice  Price 
Support  Division,  AgriculUiral 
Stabilization  and  Conservation  Service, 
ASCS,  USDA,  P.O.  Box  2415, 
Washington,  DC  20013-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  D.  Hiatt,  Agricultural  Program 
Specialist,  USDA,  ASCS,  P.O.  Box  2415, 
Washington,  DC  20013-2415,  telephone 
202-690-2798. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  not  to 
be  a  “significant  regulatory  action.” 
Based  on  information  compiled  by 
USDA,  it  has  been  determined  that  this 
interim  rule: 

(1)  Would  have  an  efiect  on  the 
economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another^gency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  ri^ts  and 
obligations  of  recipients  thereof:  and 

(5)  Would  not  rdse  novel  legal,  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Federal  Assistance  Programs 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs,  as  found  in  the- 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  interim  rule  applies  are: 
Ck>tton  Production  Stabilization — 
10.052;  Feed  Grain  Production 
Stabilization — 10.055;  Wheat 
Production  Stabilization — 10.058;  emd 
Rice  Production  Program — 10.065. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 


CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  the  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Environmental  Evaluation 

It  has  been  determined  by  6m 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  humem 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  interim 
rule  do  not  preempt  State  laws;  are  not 
retroactive,  and  do  not  require  the 
exhaustion  of  any  administrative  appeal 
remedies. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  imd  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of^ 44  U.S.C 
Chapter  35,  and  assigned  OMB  No. 
0560-0004  and  0560-0092. 

Public  reporting  burden  for  these 
collections  is  estimated  to  vary  from  15 
minutes  to  45  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  sources, 
gathering  and  maintaining  the  data 
needed,  6md  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  emy  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Cle6uance 
Officer,  OIRM,  AG  Box  7630, 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB  No. 
0560-0004  and  0560-0092), 
Washington,  DC  20503. 

Background 

The  1990  Act  amended  various  Acts 
including  the  Agricultural  Adjustment 
Act  of  1938  and  the  1949  Act 
Accordingly,  the  regulations  at  7  CFR 
part  1413,  published  April  19, 1991, 
contained  the  provisions  for  minimum 
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size  and  width  requirements  for  land 
desimated  as  ACR.  and  CU  for  payment. 
Land  so  designated  must  meet  a 
minimum  size  of  5.0  acres,  and  a 
minimum  width  of  1.0  chain  (66  feet). 

One  area  of  a  farm  may  be  designated 
that  is  smaller  than  the  requirements  to 
complete  the  balance  of  the  required 
ACR  or  CU  for  payment,  and  entire 
permanent  fields  may  be  designated  that 
are  less  than  5.0  acres.  Contiguous  and 
noncontiguous  strips,  including  end  - 
rows,  that  are  part  of  an  appro>^ 
conservation  plan,  which  do  not  meet 
the  minimum  size  (5.0  acres)  and  width 
(1.0  chain  66  feet)  may  be  designated  as 
ACR  or  CU  for  payment  if  they  are  at 
least  33  feet  wide:  and.  conti^ous  and 
noncontiguous  strips,  including  end 
rows,  that  are  planted  in  a  perennial 
cover  and  at  least  33  feet  wide,  may  be 
designated  as  ACR  or  CU  for  payment 
The  continued  rainfell  in  several 
States  in  the  midwest  has  prevented 

E reducers  from  planting  crops,  or  crops 
ave  failed,  or  hu  caus^  producers  to 
diange  planting  patterns.  The  land 
availabfe  to  be  dwignated  as  ACR  or  CU 
for  payment  does  not  meet  the 
minimum  size  and  %vidth  requirements. 
Therefore,  producers  cannot  comply 
with  the  previsions  of  their  Acre^ 

Reduction  Program  contract.  _ 

Accordingly,  the  regulations  at  7  CFR 
1413.61  and  1413.79  are  ammided  to 
provide  that,  for  1993  tmly.  a  producer 
may  designate  as  ACR  or  CU  for 
payment  small  areas  of  at  least  .1  (one- 
tenth)  an  acre  in  size  as  detwmined  by 
CCC,  if  all  other  eligibility  requirements 
are  met,  and.  because  of  exce^ve 
rainfall,  either  of  the  following  applies: 
(1)  an  ASCS-674.  Application  for 
Disaster  Credit,  for  prevented  planting 
or  failed  acreage  of  a  program  crop  has 
been  approved  by  the  Agricxiltural 
Stabiliz^on  and  Conservation  county 
committee:  or  (2)  the  county  committee 
determines,  on  a  ferm-by-farm  basis, 
that  the  producers  on  the  farm  have 
changed  planting  patterns. 

Discussion  of  Changes 

Section  1413.61  Eligible  ACR  Land 

New  paragraph  (b)(4)  has  been  added 
to  provide  that,  for  1993  only,  producers 
shall  be  permitted  to  designate  as  ACR 
small  areas  of  at  least  .1  (one-tenth)  acre 
in  size  as  detmmined  by  OCC.  if  all 
other  eligibility  requirements  are  met, 
and.  because  of  excessive  rainfell.  either 
of  the  following  applies;  (1)  the 
producer  has  an  approved  ASCS-374. 
Application  for  Dfeaster  Credit,  on  file 
in  the  county  ASCS  office  for  prevented 
planting  or  ^led  acres  of  the  crop;  or 
(2)  the  county  committee  determines,  on 
a  ferm-by-faim  besis,  fiiat  the  producers 


on  the  farm  were  forced  to  change 
planting  patterns. 

Section  1413.79  Eligible  CU  for 
Payment  Land 

New  paragraph  (bK4)  has  been  added 
to  provide  that,  for  1993  only,  producers 
shall  be  permitted  to  designate  as  CU  for 
payment  small  areas  of  at  least  .1  (one- 
tenth)  an  acre  in  size  as  determined  by 
CCC.  if  all  other  eligibility  requirements 
are  met,  and,  because  of  excessive 
rainfell,  either  of  the  following  applies; 

(1)  the  producer  has  an  approved 
ASCS-574,  Applicati(xi  for  Disaster 
Credit,  on  file  in  the  county  ASCS  office 
for  prevented  planting  or  fdled  acreage 
of  the  crop;  or  (2)  the  county  committee 
determines,  on  a  farm-by-farm  basis, 
that  the  producer  was  ftxrced  to  change 
planting  patterns. 

List  of  Subjects  in  7  CFR  Part  1413 

Cotton,  Feed  grains.  Price  support 
programs.  Rice,  Wheat. 

Accordingly.  7  CFR  part  1413  is 
amended  as  follows: 

PART  1413— FEED  GRAM,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U3XL  1306. 1306a.  1309, 
1441-2. 1444-2. 1444t  1445b-3a.  1461-1469, 
15  U.S.C  714b  and  714c. 

2.  Section  1413.61  is  amended  by 
revising  the  heading  and  adding  new 
paragraph  (b)(4)  to  read  as  follows: 

11413.61  EUgIbla  ACR  land. 

•  •  *  W  W  ^ 

(b)  •  *  • 

(4)  For  1993  mily.  producers  may 
designate  as  ACR  small  areas  of  at  least 
.1  (one-tenth)  an  acre  in  size  as 
determined  by  CCC,  if  all  other 
eligibility  requirements  are  met.  and. 
bemuse  of  excessive  rainfell.  either  of 
the  following  applies: 

(i)  Such  prooucers  have  an  approved 
ASCS-574.  Application  for  Disaster 
Credit,  on  file  in  the  county  ASCS 
office,  for  prevented  planting  or  failed 
Bcrea^of  the  crop;  or 

(u)^e  county  committee  determines, 
on  a  ferm-by-fenn  basis,  that  the 
producers  on  the  farm  were  forced  to 
change  planting  patterns. 

(3)  Section  1413.79  is  amended  bv 
adding  new  paragraph  (b)(4)  to  read  as 
follows: 

f  1413.79  Eligible  CU  for  paynwnt  land. 

•  •  •  *  * 

(b)*  •  * 

(4)  For  1993  only,  producers  may 
designate  as  CU  for  payment  small  areas 


of  at  least  .1  (one-tenth)  an  acre  in  size 
as  determined  by  CCC,  if  all  other 
eligibility  requirements  are  met,  and, 
because  of  excessive  rainfell,  either  of 
the  following  applies: 

(i)  Such  producers  have  an  approved 
ASCS-574.  Application  for  Disaster 
Credit,  on  file  in  the  county  ASCS 
office,  for  prevented  planting  or  failed 
acreage  of  the  crop,  or 

(ii)  The  coimty  committee  determines, 
on  a  farm-by-farm  basis,  that  the 
producers  on  the  ferm  were  forced  to 
cliange  planting  pattmus. 

•  «  *  •  • 

Signed  at  Washington.  DC  on  October  20. 
1993. 

Floy  E.  Payton. 

Acting  Executive  Vice-President,  Commodity 
Qedit  Corporation. 

[FR  Doc.  93-26369  Filed  10-26-93;  6:45  am| 
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7  CFR  Parts  1421  and  1474 
RIN0560-AD32 

Oilseed  Prevailing  World  Price 
Calculations,  Loan  Origination  Feet, 
and  Final  Loan  Maturity  Date;  Farm 
Storage  FaciHtlea 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Final  rule. 

SUMMARY;  On  July  16. 1993,  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  to  change  the 
method  for  ^culating  the  prevailing 
world  prices  for  oilseeds.  Section  205(d) 
of  the  Agricultural  Act  of  1949,  as 
amended  (the  1949  Act),  requires  the 
Secretary  of  Agriculture  (Secretary)  to 
prescribe  a  method  for  calculating 
prevailing  world  prices  for  oilseeds — 
soybeans,  sunflower  seed,  canola, 
rapeseed,  safflower,  flaxseed,  and 
mustard  seed — and  a  mechanism  by 
which  the  Secretary  shall  announce 
periodically  the  prevailing  world  market 
price  for  each  oilseed  (adjusted  for  U.S. 
quality  and  location).  Previously  issued 
regulations  required  the  use  of  data  that 
were  not  readily  available.  These 
regulations  will  permit  the  Secretary  to 
use  readily  available  data  to  calculate 
prevailing  world  prices  of  oilseeds.  The 
Omnibus  Budget  Reconciliation  Act  of 
1993  (August  10. 1993)  amended  the 
1949  Act  to  eliminate  the  loan 
origination  fee  and  to  change  the  final 
loan  maturity  date  for  the  1994  through 
1997  crops.  In  addition,  this  final  rule 
removes  obsolete  provisions  with 
respect  to  (XC’s  Farm  Storage  Facilities 
Low  Program. 

EFFECTIVE  DATE:  October  26, 1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  Karmen,  Director,  Oilseeds 
Anal)r8is  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
U.S.  Department  of  Agriculture  (USDA), 
PO.  Box  2415,  room  3746-S, 

Washington,  IX^  20013-2415  or  call 
202-720-7923. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  not  to 
be  a  "significant  regulatory  action.” 
Based  on  information  compiled  by 
USDA,  it  has  been  determined  that  this 
interim  rule: 

(1)  Would  have  an  effect  on  the 
economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  pi^lic  h^th  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  sotIous 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  ri^ts  and 
obligations  of  redpimts  thereof;  and 

(5)  Would  not  raise  novel  legal,  or 
policy  Issues  arising  out  of  le^ 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Exe^tive  Order 
12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  nUe  applies  are 
Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the  GCC 
is  not  required  by  5  U.S.C  553  or  any 
other  pnMsion  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  require  the  exhaustion  of  any 
administrative  appeal  remedies. 

Environmmital  Assessment  or  Impact 
Statement 

It  has  been  determined  by  an 
environmental  evaluation  ^t  this 


action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  cmsuhation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  48  ^  29115  Qune  24. 

1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1421 
set  forth  in  this  final  rule  do  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C  35. 

Part  1421 

Public  Comments 

This  final  rule  amends  7  CFR  part 
1421  to  set  forth  the  method  for 
calculating  the  prevailing  world  price 
for  oilseedk  Graeral  des^ptions  of  the 
statutory  basis  fm  the  determinations  in 
this  final  rtile  were  set  forth  at  58  FR 
38311  Duly  16. 1993). 

The  public  was  asked  to  comment  on 
the  proposal  that  adjusted  world  prices 
for  oilseeds  be  established  and 
announced,  to  the  extent  practicable, 
weekly  bas^  upon  current  prices  at 
major  U.S.  markets  for  oilse^,  as 
determined  by  OCC.  One  trade 
association  and  one  producer 
organizatirm  commented  on  the 
proposed  regiilation  in  a  joint  letter. 
They  supported  the  proposal  that  only 
U.S.  market  prices  be  used  in  setting  the 
adjusted  world  prices  for  oilseeds 
during  periods  when  any  difference 
between  U.S.  and  world  prices  would 
n<R  affect  the  loan  repayment  lev^. 
Howevw,  if  world  prices  would  indicate 
a  repayment  rate  below  U.S.  loan  rates, 
they  recommend  using  world  prices  to 
calculate  the  adjusted  world  price. 

Statutory  Background 

In  accordance  with  section  205(dKl) 
of  the  1949  Act,  the  Secretary  may 
permit  a  producer  to  repay  a 
nonrecourse  loan  at  a  level  that  is  the 
lesser  of  the  loan  level  for  the  crop  or 
the  prevailing  world  maricet  price  for 
the  applicable  oilseed,  adjusted  fcff  U.S. 
quality  and  location  (i.e.,  the  adjusted 
world  price),  as  determined  by  the 
Secretary;  or  at  Midi  other  level  not  in 
excess  of  the  loan  level  for  that  crop  that 
the  Secretary  determines  urill: 


(1)  Minimize  potential  loan 
forfeitures; 

(2)  Minimize  the  accumulation  of 
oilseed  stocks  by  the  Federal 
Government; 

(3)  Minimize  the  cost  incurred  by  the 
Federal  Government  in  storing  oilseeds; 
and 

(4)  Allow  oilseeds  produced  in  the 
U.S.  to  be  mariceted  freely  and 
competitively,  both  domestically  and 
internationally. 

In  accordant^  «vith  section  205(dK2) 
of  the  1949  Act,  the  Secretary  shall 
prescribe  a  formula  to  define  the 
adjusted  world  price  and  a  mechanism 
by  which  the  Secretary  shall 
periodically  announce  the  adjusted 
world  price. 

Prevailing  World  Price,  Adjusted  to 
U,S.  Quality  and  Location 

In  accordance  with  section  205(d)(2) 
of  the  1949  Act,  it  is  determined  thM 
adjusted  wrorld  prices  for  oilseeds  be 
es^lished  and  announced,  to  the 
extent  practicable,  weddy  based  upon 
current  maricet  prices  for  eadi  oils^  at 
major  U.S.  marltots,  as  determined  by 
CCC. 

This  amendment  to  the  regulation 
governing  the  establishment  of  world 
prices  for  oilseeds  will  permit  the 
calcuiatioa  of  prices  reflective  of  world 
market  conditions  with  readily  availeble 
data  in  a  timely  manner.  In  addition,  the 
change  will  enable  publication  of  world 
prices  for  oilseeds  other  than  soybeans 
more  frequently  and  simplify  the 
existing  regulations. 

Loan  Repayment  and  Loan  Origination 
Fees 

In  accordance  with  the  Omnibus 
Bud^t  Reconciliation  Act  of  1993, 
regi^tions  are  amended  to  indicate  that 
loans  made  for  the  1994  through  1967 
crops  of  oilseeds  mature  on  the  last  day 
of  the  9th  month  following  the  month  in 
whidi  the  loan  was  made,  except  that 
the  loans  may  not  mature  later  than  the 
last  day  of  the  fiscal  year  in  which  the 
applic^on  is  made.  Also  in  accordance 
with  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  regiilations 
are  amended  to  indicate  that  the  2- 
percent  loan  origination  fees  apply  only 
to  the  1991  through  1993  crops.  No 
public  comment  was  requested  for 
changes  in  loan  repayment  requirements 
or  loan  origination  f^  because  these 
dianges  were  mandated  in  the  Omnibus 
Budget  Reconciliation  Act  of  1993. 

Part  1474 

The  regulations  at  7  CFR  part, 1474  s^ 
forth  the  provisions  of  COC's  Farm 
Facility  Loan  Program.  GCC  made  the 
last  sii^  loan  in  1984  and  has  retained 
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these  regulations  in  order  to  process 
such  loans.  As  of  this  date,  all  such 
loans  have  been  repaid  or  the 
indebtedness  otherwise  discharged  by 
CCC  with  respect  to  approximately  125 
loans  which  were  res^eduled  or 
otherwise  adjusted  in  accordance  with  7 
CFR  part  1403.  Since  these  regulations 
were  last  amended  in  1984,  substantial 
changes  in  State  and  Federal  laws  have 
occurred  with  respect  to  agricultural 
lending.  Accordindy,  since  these 
regulations  are  no  longer  used  by  CCC 
and  since  any  subsequent  decision  by 
CCC  to  reinstate  the  program  would 
require  the  promulgation  of  new 

regulations  to  make  such  loans  _ 

available,  this  final  rule  removes  7  CFR 
part  1474. 

List  of  Subjects 
7  CFR  Part  1421 

Grains,  Loan  programs/agriculture. 
Oilseeds,  Peanuts.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements,  Soybeans,  Surety  bonds. 
Warehouses. 

7  CFR  Part  1474 

Loan  programs/agriculture. 

Accordingly.  7  CFR  parts  1421  and 
1474  are  amended  as  follows: 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

1.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C  1421, 1423, 1425, 

1441Z,  1444f-l,  1445b-3a,  1444C-3, 1445e, 
and  1446f;  15  U.S.C  714b  and  714c. 

2.  Section  1421.6  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

f  1421.6  Maturity  and  expiration  dates. 

(a)(1)  All  loans  shall  mature  on 
demand  by  CCC  and  with  respect  to: 

(i)  All  commodities  except  peanuts, 
oilseeds,  and  loan  collaterd  transferred 
in  accordance  with  §  1421.17(c)  and  (d), 
no  later  than  the  last  day  of  the  ninth 
calendar  month  follow!^  the  month  in 
which  the  note  and  security  agreement 
is  filed  in  accordance  with  §  1421.5(a) 
and  approved; 

(ii)  Peanuts,  April  30  of  the  year 
following  the  year  the  commodity  is 
normally  harvested;  and 

(iii)  Oilseeds,  for  the  1991  through 

1993  crops  no  later  than  the  last  day  of 
the  ninth  calendar  month  following  the 
month  in  which  the  note  and  security 
agreement  is  filed  in  accordance  with 

§  1421.5(a)  and  approved,  and  for  the 

1994  through  1997  crops,  no  later  than 
the  last  day  of  the  ninth  calendar  month 
following  the  month  in  which  the  note 
and  security  agreement  is  filed  in 


accordance  with  §  1421.5(a)  and 
approved,  except  that  the  loan  may  not 
mature  later  than  the  last  day  of  the 
fiscal  year  in  which  the  note  and 
security  agreement  is  filed  in 
accordance  with  §  1421.5(a)  and 
approved. 

***** 

3.  Section  1421.12  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

11421.12  Fees,  chargee,  and  Interest 
***** 

(c)  For  each  of  the  1991  through  1993 
crops  of  oilseeds,  the  producer  must  pay 
a  nonrefundable  loan  origination  fee  to 
CCC  which  shall  be  deducted  from  the 
loan  proceeds  and  shall  be  equal  to  two 
percent  of  the  loan  level  for  the  crop 
multiplied  by  the  quantity  of  such  crop 
of  oilseeds  for  which  the  loan  is  made. 

In  addition,  for  each  of  the  1991  through 
1993  crops  of  oilseeds  on  which  a  loan 
deficiency  payment  is  made  in 
accordance  with  §  1421.29,  the  producer 
must  pay  a  nonrefundable  amormt, 
equal  to  the  loan  origination  fee  in 
accordance  with  this  paragraph,  that 
such  producer  would  have  been 
required  to  pay  for  the  quantity  on 
which  the  payment  is  made  had  such 
quantity  bmn  pledged  as  collateral  for  a 
price  support  loan.  CCC  shall  deduct 
such  amoimt  from  the  loan  deficiency 
payment  amount. 

***** 

4.  Section  1421.25  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  1421.25  Market  price  repayments. 
***** 

(b)  For  the  1991  through  1997  crops 
of  oilseeds: 

(1)  A  producer  may  repay  a  loan  that 
is  the  lesser  of: 

(1)  The  loan  level  and  charges,  plus 
interest  determined  for  such  crop;  or 

(ii)  The  prevailing  world  market  price 
for  the  applicable  oilseed,  adjusted  for 
U.S.  quality  and  location  (i.e.,  the 
adjusted  world  price),  as  determined  by 
the  Secretary. 

(2)  CCC  may.  in  lieu  of  the  repayment 
level  determined  in  accordance  with 
paragraph  (b)(1)  of  this  section,  allow 

K'ucers  to  repay  a  loan  at  such  other 
not  in  excess  of  the  loan  level  for 
that  crop  that  the  Secretary  determines 
will  minimize  potential  forfeitures, 
minimize  the  accumulation  of  oilseed 
stocks  by  the  Federal  Government, 
minimize  the  cost  incurred  by  the 
Federal  Government  in  storing  oilseeds 
and  allow  oilseeds  produced  in  the  U.S. 
to  be  marketed  fieely  and  competitively, 
both  domestically  and  internationally. 


(c)  In  accordance  with  paragraph 
(b)(l)(ii)  of  this  section,  adjusted  world 
prices  will  be  calculated  as  follows: 

(1)  The  adjusted  world  price  for 
soybeans  will  be  established,  to  the 
extent  practicable,  weekly  based  upon 
current  market  prices  for  soybeans  at 
major  U.S.  markets,  as  determined  by 
CCC. 

(2)  The  adjusted  world  price  for  each 
oilseed  other  than  soybeans  will  be 
established,  to  the  extent  practicable, 
weekly  based  upon  current  market 
prices  for  each  oilseed  other  than 
soybeans  at  major  U.S.  markets,  as 
determined  by  CCC. 
***** 

PART  1474— {REMOVED] 

5.  Part  1474  is  removed. 

Signed  at.  Washington,  DC  on  October  20, 
1993. 

Floy  E.  Payton, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  93-26461  Filed  10-26-93;  8:45  ami 
NLUNQ  CODE  3410-06-l> 


7  CFR  Part  1427 

BIN  0560-A029, 0560-AD36 

Upland  Cotton  Adjuated  World  Price— 
Coarae  Count  Adjustment  and  Upland 
Cotton  User  Marketing  Certificate 
Program 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  On  August  6. 1993,  the 
Commodity  Credit  Corporation  (CCC) 
issued  an  interim  rule  amending  the 
regulations  to  update  the  list  of  upland 
cotton  qualities  eligible  for  the  coarse 
count  adjustment.  On  August  12, 1993, 
CCC  issued  another  interim  rule 
amending  the  regulations  to  revise  the 
formula  for  determining  liquidated 
damages  when  shipment  of  cotton  on  an 
original  export  contract  or  on  a 
replacement  contract  is  not  completed, 
or  when  a  replacement  contract  is  not 
designated  by  the  exporter  within  the 
timeframe  established  in  the  user 
marketing  certificate  agreement.  The 
interim  rule  also  revised  the  procedure 
for  establishing  the  payment  rate  for 
U.S.  upland  cotton  shipped  under  an 
optional  origin  contract  and  further 
outlined  documentation  requirements  to 
support  relief  requests  for  export 
contract  cancellations,  contract 
amendments,  or  any  failure  to  export 
deemed  beyond  the  control  of  the 
exporter,  lliese  actions  are  authorized 
by  section  103B  of  the  Agricultural  Act 
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of  1949,  as  amended  (1949  Act).  This 
rule  adopts  as  final  the  interim  rules 
published  on  August  6. 1993,  and 
August  12. 1993. 

EFFECTIVE  DATE:  August  1.  1993,  for 
Upland  Ck}tton  Adjusted  World  Price — 
Coarse  Count  Adjustment  (58  FR  41994) 
October  27. 1993,  for  Upland  Cotton 
User  Marketing  Certificate  Program  (58 
FR  42841). 

FOR  FURTHER  MFORMATION  CONTACT: 

Janise  Zygmont,  Fibers  and  Rice 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington.  DC 
20013-2415  or  call  202-720-6734. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  combines  amendments  to  the 
regulations  at  7  CFR  part  1427  that  were 
published  separately  as  interim  rules  on 
August  6, 1993,  and  August  12, 1993. 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866  €md  has  been  determined  not  to 
be  a  “significant  regulatory  action." 
Based  on  information  compiled  by 
USDA,  it  has  been  determined  that  this 
interim  rule: 

(1)  Would  have  an  effect  on  the 
economy  of  less  than  $100  million: 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities: 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency: 

(4)  WouJd  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  progreuns  or  rights  and 
obligations  of  recipients  thereof:  and 

(5)  Would  not  raise  novel  legal,  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Regulatoiyr  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  requir^  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  ^t  this 
action  will  not  have  a  significant  impact 


on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stabilization — 10.052. 

Executive  Order  12778 

Tliis  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  the  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 

1983). 

Paperwork  Reduction  Act 

The  amendment  to  7  CFR  1427.25 
will  not  result  in  any  chanm  in  the 
public  reporting  burden.  Therefore,  the 
information  collection  requirements  of 
the  Paperwork  Reduction  Act  are  not 
applicable  to  the  amendment  relating  to 
the  coarse  count  adjustment. 

The  information  collection 
requirements  contained  in  the  current 
regulations  at  7  CFR  1427.100  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  chapter  35  throu^  July  31. 
1995,  and  assigned  OMB  No.  0560- 
0136.  The  amendments  to  7  CFR 
1427.100  set  forth  in  this  final  rule 
contain  information  collections  that 
require  clearance  by  OMB  imder  the 
provisions  of  44  U.S.C.  chapter  35.  The 
information  collection  paclmge  was 
submitted  to  OMB  for  review  and  was 
approved  September  27, 1993. 

Background 

Upland  Cotton  Adjusted  World  Price — 
Coarse  Count  Adjustment 

An  interim  rule  was  published  in  the 
Federal  Register  on  August  6. 1993,  at 
58  FR  41994  which  amended  7  CFR  part 
1427  to  update  the  list  of  upland  cotton 
qualities  eligible  for  the  coarse  count 
adi^tment. 

^e  interim  rule  provided  for  a  30* 
day  public  comment  period  which 
ended  on  September  7. 1993.  No 
comments  were  received  during  the 
comment  period. 


Upland  Cotton  User  MarkeUng 
Certificate  Program 

An  interim  rule  was  published  in  the 
Federal  Register  on  August  12, 1993,  at 
58  FR  42841  which  emended  7  CFR  part 
1427  to  revise  the  formula  for 
determining  liquidated  damages  when 
shipment  of  cotton  on  an  original  export 
contract  or  on  a  replacement  contract  is 
not  completed,  or  when  a  replacement 
contract  is  not  designated  by  the 
exporter  within  an  established 
timeframe.  The  interim  rule  also  revised 
the  procedure  for  establishing  the 
payment  rate  for  U.S.  upland  cotton 
shipped  under  an  optional  original 
contract  and  further  outlined 
documentation  requirements  to  support 
rehef  requests  for  export  contract 
cancellations,  contract  amendments,  or 
any  failure  to  export  deemed  beyond  the 
control  of  the  exrartar. 

The  interim  nue  provided  for  a  30* 
day  public  comment  period  which 
ended  on  September  13, 1993.  No 
comments  were  received  during  the 
comment  period. 

Accordingly,  under  the  authority  of  7 
U.S.C  1421,  1423,  1425,  1444,  and 
1444-2,  and  15  U.S.C.  714b  and  714c. 
the  interim  rules  amending  7  CFR  part 
1427  which  were  published  at  58  ^ 
41994  on  August  6. 1993,  and  at  58  FR 
42841  on  August  12, 1993,  are  adopted 
as  a  final  rule  without  change. 

Signed  at  Washington,  DC,  on  October  20, 
1993. 

Floy  E.  Payton, 

Acting  Executive  Vice  President,  Conunodity 
Credit  Corporation. 

(FR  Doc  93-26458  Filed  10-26-93;  6:45  am) 
BXUNG  CODE  MIO-OS-M 

FEDERAL  ELECTION  COIIMISSION 

11  CFR  Part  104 
[Notice  1993-251 

Recofxlkeeping  and  Reporting  by 
Political  Committeea:  Beat  Efforta 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule:  Transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Federal  Election 
Commission  is  revising  its  regulations 
implementing  the  requirement  of 
Federal  Election  Campaign  Act 
(“FECA”)  that  treasurers  of  political  • 
conunittees  exercise  best  efforts  to 
obtain,  maintain  and  report  the 
complete  identification  of  each 
contributor  whose  contributions 
aggregate  more  than  $200  per  calendar 
year.  The  revisions  are  intended  to 
ensure  that  solicitations  clearly  and 
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conspicuously  request  the  necessary 
contributor  information,  and  to  provide 
guidance  when  the  information  is  not 
received  with  the  contribution.  The 
changes  also  state  the  Commission’s 
rule  that  committees  must  report 
contributor  identifications  received 
either  before  or  after  the  end  of  the 
applicable  reporting  period. 

OATES;  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  pursuant  to  2  U.S.C.  438(d).  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Proppor,  Assistant  General 
Counsel,  (202)  219-3690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  pubUshing  today  the  text 
of  revisions  to  its  reflations  at  11  CFR 
104.7(b),  which  set  forth  steps  needed  to 
ensure  that  political  committees  obtain, 
maintain  and  report  the  names, 
addresses,  occupations  and  employers 
of  contributors  whose  donations  exceed 
$200  per  year.  These  regulations 
implement  section  432(i)  of  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended  (“the  Act”  or  "FECA”). 

2  U.S.C.  432(i). 

On  September  24, 1992  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  which 
it  sought  comments  on  proposed 
revisions  to  these  regulations.  57  FR 
44137  (Sept.  24, 1992).  Twenty  three 
written  comments  were  received  from 
fourteen  commenters  in  response  to  the 
Notice.  A  public  hearing  was  held  on 
March  31, 1993,  at  whi^  six  witnesses 
presented  testimony  on  the  issues  raised 
in  the  rulemaking. 

The  Commission  also  sent  anonymous 
questionnaires  to  200  randomly  selected 
committees  to  obtain  additional 
information  from  a  larger  number  of 
committees  regarding  the  specific 
methods  currently  used  to  obtain, 
maintain  and  report  the  necessary 
contributor  information,  and  the  cost 
and  effectiveness  of  the  methods  used. 
Only  committees  that  received  40  or 
more  contributions  of  $200  or  above 
during  the  ’91-’92  election  cycle  were 
included.  Approximately  half  of  the 
authorized  committees  and  party 
committees,  and  approximately  one 
quarter  of  the  nonconnected  committees 
active  during  that  election  cycle  had  40 
or  more  contributions  of  over  $200. 
Committees  included  in  the  survey 
ranged  from  those  who  received  under 
$20,000  in  contributions  during  1992,  to 
those  whose  contributions  exce^ed  $5 


million.  The  committees  chosen  were 
divided  into  three  groups  based  on 
whether  their  reports  contained  a  high, 
medium  or  low  percentage  of 
contributions  containing  information  on 
contributors’  name  of  employer.  The 
questionnaire  was  sent  to  both 
incumbents’  committees  and 
challengers’  committees.  (Separate 
segregated  funds  were  not  included  in 
the  pool  of  surveyed  committees  since 
most  SSF  contributors  have  an 
employment  or  other  close  relationship 
with  the  SSF’s  sponsoring  organization.) 
Finally,  the  smvey  was  publicized 
throu^  an  FEC  Record  article  which 
invit^  other  committees  to  participate 
in  the  siuvey. 

The  Commission  received  responses 
from  44  authorized  committees,  11  party 
committees,  19  noncoimected 
committees  and  one  unidentified 
committee.  Six  additional  committees 
requested  and  completed 
questionnaires.  Thus,  there  was  a  total 
of  81  responses.  Although  the 
questionnaires  were  completed 
anonymously.  74  includ^  demographic 
information  on  the  type  of  committee, 
its  size,  and  whether  it  was  in  the  upper 
third,  middle,  or  lower  third  based  on 
the  amovuit  of  contributor  information 
obtained.  A  compilation  of  these  74 
responses  to  the  survey  questions  is 
available  from  the  Public  Records 
Office. 

Section  438(d)  of  title  2,  United  States 
Code  requires  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  October  22, 1993. 

Explanation  and  Justification 

The  FECA  specifies  that  reports  filed 
by  political  committees  disclose  “the 
identification  of  each  *  *  *  person 
(other  than  a  political  committee)  who 
makes  a  contribution  to  the  reporting 
committee  *  •  *  whose  contribution  or 
contributions  [aggregate  over  $200  per 
calendar  year)  *  *  •  together  with  the 
date  and  amoimt  of  any  such 
contribution.”  2  U.S.C.  434(b)(3)(A).  For 
an  individual,  identification  means  his 
or  her  full  name,  mailing  address, 
occupation  and  employer.  2  U.S.C. 
431(13). 

The  Commission’s  regulations  at  11 
CFR  104.7(b)  implement  these  statutory 
requirements.  These  rules  are  being 
revised  to  address  several  concerns  that 
have  arisen,  including  the  low 
percentage  of  complete  reporting  by 


some  political  committees.  The 
regulatory  changes  focus  on  three  areas 
in  which  problems  have  arisen:  The 
phrasing  and  location  of  the  request  for 
the  information  in  committee 
solicitations,  the  measures  committees 
take  if  the  necessary  contributor 
information  is  not  accompanying  the 
contribution,  and  the  reporting  process. 
Please  note  that  revised  §  104.7(b)  has 
been  reorganized  into  four  paragraphs  to 
address  the  topics  of  solicitations, 
follow-up,  reporting,  and  amendments 
separately. 

In  reviewing  the  operation  of  the 
current  regulations,  the  Commission  has 
given  serious  consideration  to  concerns 
raised  by  several  commenters, 
witnesses,  and  survey  respondents 
regarding  the  privacy  interests  of 
contributors,  and  the  perceived 
intrusiveness  of  asking  for  information 
about  contributors’  home  addresses, 
occupations  and  employers.  Despite  the 
concerns  of  some,  52  of  the  74  survey 
responses  compiled  indicated  that 
contributors  seldom  expressly  informed 
committees  that  they  do  not  wish  to 
provide  this  information.  Moreover, 
these  concerns  must  be  evaluated  in 
light  of  the  high  priority  the  FECA 
places  on  the  public  interest  in  the 
disclosiue  of  accurate  and  complete 
contributor  information.  Some 
witnesses  and  commenters  believed  that 
wide  differences  in  reporting  rates  were 
attributable  to  variations  in  the 
seriousness  of  different  committees’ 
efforts  to  comply  with  the  statutory 
requirements.  They  were  concern^  that 
the  Commission’s  long-standing  best 
efforts  rules  were  inadequate  in 
ensuring  sufficient  disclosure. 

The  Commission  has  also  weighed 
concerns  regarding  the  cost, 
burdensomeness,  and  effectiveness  of 
various  modifications  to  the  regulations. 
In  revising  these  rules,  the  Commission 
has  made  every  effort  to  ensure  that 
costs  are  reasonable,  and  has  attempted 
to  give  committees  as  much  flexibility 
as  possible  in  utilizing  the  methods  they 
have  found  to  be  cost  efficient  and 
effective.  The  new  rules  establish 
procedures  that  many  committees 
already  follow  voluntarily.  As  noted 
above,  during  the  1992  election  cycle, 
about  half  of  all  authorized  committees 
and  party  committees  and  three  quarters 
of  nonconnected  committees  had  less 
than  40  individual  contributions 
exceeding  $200.  Consequently,  many 
committees  will  need  to  make  minimal 
additional  efforts,  or  none,  to  meet  these 
requirements.  In  addition,  these 
measures  do  not  apply  to  contributors 
who  give  a  political  committee  $200  or 
less  per  calendar  year. 
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A.  Solicitations 

Under  the  previous  regulations,  to 
satisfy  the  best  efforts  reoxiirement,  the 
treasurer  had  to  make  at  least  one 
written  or  oral  request  per  solicitation 
for  contributor  information.  If  the 
solicitation  corresponding  to  a 
contribution  requested  the  information 
and  notified  the  solidtee  that  the 
committee  is  required  by  law  to  report 
such  information,  no  filler  action  had 
to  be  taken.  Experience  demonstrated, 
however,  that  ^e  request  for  the 
information  and  the  notice  about 
reporting  requirements  often  appeared 
in  small  type  in  a  way  that  did  not 
adequately  convey  their  importance.  For 
example,  sometimes  the  request  for 
occupation  and  employer  was  not 
included  with  the  contributor’s  name 
and  address  on  the  front  of  the  response 
card,  but  was  placed  on  the  back  in 
lighter  type  or  in  a  separate  insert. 
Moreover,  the  regulations  did  not  clarify 
what  responsibiUties  a  political 
committee  has  if  the  contribution  does 
not  correspond  to  a  particular 
solicitation  and  it  is  not  possible  to 
know  if  the  proper  request  and  notice 
were  provided.  As  a  result,  some 
committees  have  reported  incomplete 
information  for  a  significant  percentage 
of  their  itemized  contributions. 

Accordingly,  paragraph  (b)(1)  of 
§  104.7  is  being  revi^  to  specify  that 
if  a  political  committee  fails  to  provide 
all  contributor  information  for  any 
contribution,  the  best  efforts  defense  is 
only  available  if  the  solicitation 
included  a  clear  request  for  the 
information.  The  conunents,  testimony, 
and  survey  results  indicate  that  most 
political  committees  already  do  so,  and 
that  they  have  found  this  to  be  a 
successful,  financially  feasible  method 
of  obtaining  contributor  information.  In 
order  for  the  best  efforts  explanation  to 
be  available,  solicitations  for 
contributions  of  $200  or  less  must 
include  the  request,  since  contributors 
may  make  several  contributions  which 
are  individually  under  $200,  but  which 
aggregate  over  $200  during  the  course  of 
the  calendar  year.  However,  given  that 
the  best  efforts  requirements  only  apply 
when  treasurers  receive  contributions 
aggregating  over  $200  per  calendar  year, 
contributions  aggregating  under  this 
amount  would  not  trigger  the  best 
efforts  requirements.  Further,  any 
contiibution  which  is  reported  by  a 
committee  with  all  requked  contributor 
information  will  meet  the  reporting 
requirements  for  such  information, 
whether  or  not  the  committee  asked  for 
the  information  in  the  solicitation  or 
used  the  language  specified  in  11  Os’ll 
104.7(b)(1). 


The  revised  rules  at  11 CFR 
104.7(b)(1)  also  prescribe  the  precise 
language  to  be  included  in  the 
solicitation.  The  statement  must  say. 
"Federal  law  requires  political 
committees  to  report  the  name,  mailing 
address,  occupation  and  name  of 
employer  for  each  individual  whose 
contributions  aggregate  in  excess  of 
$200  in  a  calendar  year."  Statements 
such  as  "Federal  law  requires  political 
committees  to  ask  for  this  information," 
without  more,  do  not  meet  the  best 
efforts  requirement  The  results  of  the 
survey  indicated  that  party  committees 
tended  to  use  the  latter  statement  more 
frequently  than  authorized  committees 
or  nonconnected  committees.  Party 
committees  tended  to  have  lower 
success  rates  than  other  committees  in 
obtaining  contributor  information. 

Paragraph  (b)(1)  of  §  104.7  also 
addresses  the  location,  size  and 
readability  of  the  required  language. 

This  provision  is  intended  to  ensure 
that  the  request  is  more  likely  to  be  seen 
and  read  by  the  contributor.  Several 
commenters  and  witnesses  at  the 
hearing  favored  a  requirement  that 
would  standardize  the  wording,  type 
size,  and  placement  of  the  request  for 
contributor  information. 

B.  Missing  Information 

Section  104.7(b)(2)  is  being  revised  to 
indicate  that  treasurers  who  receive 
itemizeable  contributions  lacking 
complete  contributor  identifications 
must  take  an  additional  step  to  obtain 
the  information.  The  regulation  gives 
committees  flexibility  to  decide  whether 
to  send  out  written  requests  solely 
devoted  to  obtaining  the  needed 
information  or  to  make  telephone  calls 
which  are  documented  in  writing.  To 
ensure  that  a  written  request  for  the 
information  is  not  overlooked,  it  cannot 
include  material  on  other  subjects  or 
additional  solicitations,  but  may  thank 
the  contributor  for  the  previous 
contribution.  The  written  or  oral  request 
must  be  made  no  later  than  thirty  days 
after  the  receipt  of  the  contribution.  If  a 
written  request  is  sent  out,  it  must  be 
accompanied  by  a  pre-addressed  return 
envelope  or  postcard.  The  results  of  the 
anonymous  survey  indicated  that 
committees  in  the  lower  third  in  success 
rate  were  much  less  likely  to  include 
return  envelopes. 

Please  note  that  these  follow-up 
measures  are  required  whenever 
complete  contriWor  identifications  are 
lacking,  even  if  the  solicitation 
associates  with  the  itemizeable 
contribution  asked  for  the  information. 
The  comments,  testimcmy  and  survey 
responses  to  this  approa(±  reflected  a 
wide  diversity  of  riews,  including 


concerns  regarding  the  cost  and  time 
needed  to  contact  contributors  to  obtain 
missing  information,  and  tiie  perceived 
success  or  lack  thereof  for  different 
follow-up  measures.  There  was  also  a 
range  of  opinion  regarding  the 
importance  of  the  public’s  right  to  know 
who  is  ccmtributing  to  candidates,  and 
possible  reasons  some  contributors  are 
reluctant  to  provide  the  information. 
Consequently,  the  Commission  believes 
that  it  is  prerorable  to  allow  committees 
to  have  tne  choice  of  making  either 
verbal  or  written  folloW-up  requests,  so 
that  they  may  use  whichever  method 
they  befieve  is  most  effective  and  least 
costly. 

Some  of  the  commenters  and  one 
witness  construed  the  legislative  history 
to  mean  that  Congress  wished  to 
preclude  what  they  presumed  had  boen 
the  Commission’s  previous  practice  of 
requiring  multiple  requests.  The 
Commission  notes  that  when  the 
original  "best  efforts”  provision  was 
enacted  by  Congress  in  1976,  those 
offering  the  amendment  stated  that 
"(dlisclosure  of  a  contributor’s 
occupation  and  place  of  biisiness, 
including  the  name  of  the  firm  where 
the  person  is  employed,  is  vitally 
important  if  the  public  is  to  know  and 
understand  the  source  of  a  candidate’s 
campaign  funds."  122  Cong.  Rec.  6963 
(Mandi  17, 1976)  (statement  of  Sen. 
Qark). 

In  1979,  the  statutory  best  efforts 
requirements  were  revised  in  several 
respects.  The  amount  triggering 
reporting  of  occupation  and  employer 
was  rais^  from  $100  to  $200.  In 
addition,  the  candidate’s  obligation  to 
exercise  best  efforts  was  eliminated, 
although  the  treasurer’s  obligation 
remained.  The  House  Report  states  that: 

*1116  application  of  the  best  efforts  test  is 
central  to  the  enforcement  of  the 
recordkeeping  and  reporting  provisions  of 
the  Act  It  is  the  opinion  of  the  Committee 
that  the  Commission  has  not  adequately 
incorporated  the  best  efforts  test  into  its 
administration  procedures,  such  as 
systematic  review  of  reports. 

One  illustration  of  the  application  of  this 
test  is  the  current  requirement  for  a 
committee  to  report  the  occupation  and 
principal  place  of  business  of  individual 
contributors  who  give  in  excess  of  $100.  If 
the  committee  does  not  report  the  occupation 
and  principal  place  of  bu^ess  for  each 
itemized  individiial  contribution,  the 
Ckimmission’s  review  and  enforcement 
procedures  must  be  geared  to  determining 
whether  the  committee  exercised  its  best 
effiorts  to  obtain  the  information.  'The  best 
efforts  test  is  crucial  since  contributor 
inhumation  is  voluntarily  supplied  by 
persons  who  are  not  undn  the  control  Of  the 
committee. 

In  a  situation  such  as  this,  the  first 
question  is  what  efforts  did  tbs  committee 
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Uk«  to  obtain  the  information.  Did  the 
•olidtation  contain  a  clear  request  for  the 
occupation  and  principal  place  of  busineas? 

If  the  committee  made  an  efEcnt  to  obtain  the 
Information  in  the  initial  solicitation  and  the 
contributor  ignored  the  request,  the 
Commission  should  not  require  the 
committee  to  make  the  same  request  two, 
three,  or  four  times.  On  the  other  hand,  if  the 
best  efforts  test  is  not  met,  the  onmnittee 
must  be  required  to  take  corrective  action, 
such  as  contactiim  the  contributor  and 
requesting  the  information. 

H.R  Rep.  No.  96-422, 96th  Cong..  1st 
Sess.  14  (1979). 

The  Conunission  does  not  read  this 
legislative  history  to  preclude  requiring 
multiple  requests.  In  feet,  the  legislative 
history  set  out  above  indicates  concern 
with  the  ineffectiveness  of  the 
Commission's  previous  approach. 
Similarly,  in  Federal  Election 
Ckimmission  v.  Citizens  for  the  Bepublic, 
et  al.,  Civil  Action  No.  78-1116,  (D.D.C 
March  1, 1979)  the  Court  emphaal2ed 
the  Commission’s  "duty  *  *  *  to  give 
considerably  more  detcdled  guidance  by 
regulations,  instructions,  or  otherwise, 
as  to  Mfhat  was  to  be  done  to  get  this 
information  *  *  Transcript  of 
hearing  on  defendant's  summary 
judgment  motion,  p.  41.  The 
Commission’s  initial  best  efforts 
regulations  were  promulgated  in  1980 
aftw  this  case  eras  dedcM  and  after  the 
1979  Amendments  to  the  FECA  were 
enacted. 

After  careful  consideration  of  the  full 
legislative  history,  and  in  li^t  of  the 
sxibsequent  level  of  incompmte 
disclosure  since  the  1980  best  efforts 
rules  were  promulgated,  the 
Commission  concludes  that  Congress 
did  not  intend  to  preclude  it  from 
remiiring  that  committees  taka 
admtiond  measures  udien  the 
information  sought  in  the  solicitation  is 
not  forthcomii^,  such  as  a  single 
request  of  a  dirorent  type.  Requiring 
committees  to  make  a  request  which 
does  not  include  any  otto  mibjects  or 
solicitations,  with  an  accompanying 
notice  of  the  reporting  requirement,  will 
emphasize  the  impntance  and  will  be 
more  in  line  with  the  true  meaning  of 
"best  efforts."  It  will  also  clarify  a 
committee’s  responsibilities  regarding 
unsolicited  contributimis  ferJdng  the 
proper  itemization  information. 

C.  Reporting 


that  contributor  identifications  are 
reported  as  accurately  and  as 
completely  as  possible.  Hie  revised 
rules  in  paragraph  (bK3)  state  the 
Commission’s  current  policy  that 
political  committees  are  eiqpected  to 
review  their  own  records,  including 


contributor  records,  fundraising  records 
and  previously-filed  FEC  re^rts,  so  that 
they  can  report  information  Known  to 
them  but  not  listed  on  contributor 
response  cards.  To  prevent  reporting  of 
outdated  information,  political 
committees  need  only  check  their 
records  and  reports  for  the  current  two- 
year  election  c^e.  In  general,  those 
who  responded  to  the  survey  indicated 
that  this  approach  enhances  reporting 
either  a  grrot  deal  or  somewhat  with 
little  increase  in  cost. 

The  Commission  has  decided  not  to 
add  new  language  requiring  a  committee 
treasurer  to  report  all  contributor 
information  which  is  not  provided  by 
the  contributor,  but  which  is  in  feet 
known  by  the  committee  treasurer  or  the 
treasurer’s  agents.  Some  commenters 
and  survey  participants  eiqiressed 
concern  regarding  the  accuracy  of  the 
information  they  would  be  expected  to 
provide  when  contributors  are 
prominent  individuals,  and  regarding 
outdated  or  incorrect  information 
inadvertently  sullied  by  the  treasurer 
or  committee  staff.  Ravish  $  104.7(b)(3) 
does  not  include  such  a  requirement 
because  treasurers  should  not  be 
encouraged  to  guess  at  contributor 
information. 

Finally,  new  paragraph  (b)(4)  of 
§  104.7  sets  fortn  the  Com^ssion’s 
current  policy  that  when  political 
committees  do  not  have  complete 
contributor  identifications  at  the  time 
they  file  reports,  they  must  include 
whatever  information  is  available.  In 
this  situation,  political  committees  have 
an  (foligation  under  the  FECA  to  file 
amendM  reports  if  additional 
contributor  informatiem  is  obtained  after 
the  applicable  repotting  period.  See 
Matters  Ihider  R^ew  3528, 3114  and 
2674.  Accordingly,  new  language  is 
being  added  to  §  104.7(b)(3)  to  explain 
more  fully  that  poUtied  committees 
have  two  options  for  filing  amendments. 
Under  both  options,  it  is  important  that 
committees  dearly  indicate  the  previous 
report,  schedule,  page  number  and  line 
number  udiich  is  tom  amended.  Under 
the  first  option,  on  cur  before  the  next 
regularly  schecluled  reporting  date, 
committees  may  amend  each  of  their 
previous  reports  oo  whidi  the 
contributions  were  originally  reported. 
Under  the  secemd  option,  they  may  file 
a  single  memo  ScdiMule  A  lirting  all  the 
cemtributions  for  whicdi  they  have 
received  addlticmal  information, 
including  the  full  name  of  eacdi 
contributor,  his  or  to  mailing  address, 
occupation,  and  employer,  together  with 
the  amount  and  date  of  the  contribution. 
Under  this  option,  the  information 
should  be  simmitted  at  the  same  time 
committees  file  their  next  regularly 


scheduled  reports.  While  both  options 
are  intended  to  promote  more  timely 
and  complete  reporting  of  contributor 
information,  the  second  option  avoids 
an  increase  in  the  number  of  times 
committees  must  file  reports  during  the 
election  year.  Several  commenters, 
survey  participants  and  witnesses 
suggested  timing  the  amendments  to 
correspond  to  existing  reportine  dates. 
Although  this  means  that  mont^  may 
elapse  in  non-election  years  before  such 
information  is  placed  on  the  public 
record,  it  will  ensure  more  timely 
disclosure  during  election  years. 

Several  comments  and  survey 
participants  raised  concerns  regarding 
the  burdensomeness  of  filing 
amendments  over  a  lengthy  period  of 
time.  Accordingly,  the  revised  rules 
include  language  indicating  that  the 
requirement  to  file  amendments 
regarding  contributor  information  only 
applies  to  reports  covering  the  two  year 
elation  cycle  in  which  contributions 
were  received  from  a  contributor,  and 
does  not  require  amendments  to  reports 
from  previous  election  cycles.  For 
example,  if  an  itemizable  contribution 
lacking  occupation  and  name  of 
employ  is  received  in  February,  1994, 
and  a  rollow-up  letter  is  sent  in  thirty 
da3rs,  and  a  response  is  received  in 
April,  1994,  amendments  would  be 
needed  for  previously  filed  reports 
covering  the  ’93-’94  election  cycle,  but 
not  for  the  ’91-’92  election  cycle.  In 
situations  where  a  contribution  is 
received  in  late  October.  1992,  a  follow¬ 
up  request  must  be  made  by  late 
November,  1992,  and  amendments  to 
’91-’92  election  cycle  reports  must  be 
filed  even  if  the  information  is  not 
received  until  March,  1993. 

D.  Other  Issues 

Two  commenters  suggested  revising 
11 CFR  9036.2  so  that  Presidential 
primary  candidates  would  only  receive 
matching  funds  for  contributions 
containing  conralete  contributor 
information.  Wwe  fuU  contributor 
identifications  are  required  for 
threshold  submissions,  they  are  not 
currently  required  fat  additional 
submissions  for  matdiing  funds.  The 
commenters’  suggestion  fe  beyond  the 
scope  of  this  rulemaking,  but  may  be 
admessed  in  a  subsequent  rulemaking. 

The  Ckimmission  auKi  considered 
comments  and  testimony  that  itemizable 
contributions  which  do  not  contain 
complete  (xmtributor  identifications  be 
returned  or  held  without  depositing 
them,  until  the  necessary  information  is 
requested  and  a  response  is 
forthcomli^  These  proposals  would 
eliminate  the  need  ^  amended  reports, 
since  they  do  not  anticipate  that 


The  Ckimmission  is  also  adding  new 
language  at  11  CFR  104.7(bK3)  to  ensure 
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anything  would  be  reported  until  the 
contribution  is  deposited.  Both  of  these 
approaches  are  b<=tyond  the  statutory 
authority  granted  to  the  Commission  at 
this  time.  They  were  incorporated  into 
the  Commission's  legislative 
recommendations  submitted  to  Congress 
on  January  26. 1993. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C  605(b)  (Regulatory  Flexibility 
Act) 

The  attadied  final  rules  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  any  small 
entibes  affected  are  already  required  to 
comply  with  the  requirements  of  the  Act 
in  these  areas. 

List  of  Subjects  in  11 CFR  Part  104 

Campaign  funds,  Polibcal  candidates. 
Polibc^  commibees  and  parties. 
Reporting  requirements. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A.  chapter  I  of 
title  11  of  the  Code  of  Federai 
Regulabons  is  cunended  as  follows: 

PART  104~f)EPORTS  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  434) 

1.  The  authority  citabon  for  part  104 
conbnues  to  read  as  follows: 

Authority:  2  U.S.C  431(1),  431(8).  431(9). 
432(i).  434.  43d(a)(8).  438(b). 

2.  Secbon  104.7  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

S  104.7  Beat  efforts  (2  U.8.C.  432(1)). 
***** 

(b)  With  regard  to  reporting  the 
idenbficabon  as  defined  at  11  CFR 
100.12  of  each  person  whose 
contribubon(s)  to  the  polibcal 
commibee  a^  its  affiliated  committees 
aggregate  in  excess  of  $200  in  a  calendar 
year  (pursuant  to  11  Cf’R  104.3(a)(4}), 
the  treasurer  and  the  committee  will 
only  be  deemed  to  have  exercised  best 
efforts  to  obtain,  maintain  and  report  the 
required  infonnabon  if— 

(1)  All  written  solicitabons  for 
conbibubons  include  a  clear  request  for 
the  contributor’s  full  name,  mailing 
address,  occupabon  and  name  of 
employer,  and  include  the  following 
statement:  “Federal  law  requires 
polibcal  commibees  to  report  the  neune. 
mailing  address,  occupabon  and  name 
of  employer  for  each  individual  whose 
contribubons  aggregate  in  excess  of 
$200  in  a  calendar  years.”  The  request 
and  statement  shall  appear  in  a  clear 
and  conspicuous  marmer  on  any 
response  material  included  in  a 
solidtabon.  The  request  and  statement 
are  not  clear  and  conspicuous  if  they  are 


in  small  type  of  comparison  to  the 
solicitation  and  response  materials,  or  if 
the  prinbng  is  difficult  to  read  or  if  the 
placement  is  easily  overlooked. 

(2)  For  each  contribubon  received 
aggregabng  in  excess  of  $200  per 
cmendar  yeeu  which  lacks  required 
contributor  informabon.  such  as  the 
contributor’s  full  name,  mailing  address, 
occupabon  or  name  of  employer,  the 
treasurer  makes  at  least  one  effort  after 
the  receipt  of  the  contribubon  to  obtain 
the  missfog  informabon.  StKdi  effort 
shall  consist  of  either  a  wriben  request 
sent  to  the  contributor  or  an  oral  request 
to  the  contributor  documented  in 
writing.  The  wriben  or  oral  request 
must  be  made  no  later  than  thirty  (30) 
days  after  receipt  of  the  contribubon. 

The  written  or  oral  request  shall  not 
include  material  on  any  other  subject  or 
any  addibonal  solicitabon,  except  that  it 
may  include  languam  solely  thanking 
the  contributor  for  the  contribubtm.  The 
request  must  clearly  ask  for  the  missing 
intormabon,  and  must  iiH:lude  the 
statement  set  forth  in  paragraph  (bHl)  of 
this  secbon.  Wriben  requests  must 
include  this  statement  in  a  clear  and 
conspicuous  manner.  If  the  request  is 
wriben,  it  shall  be  accompani^  by  a 
pre-addressed  return  post  card  or 
envelope  for  the  response  material: 

(3)  Tne  treasurer  reports  all 
contributor  informabon  not  provided  by 
the  contributor,  but  in  the  polibcal 
committee’s  possession  regarding 
contributor  idenbficabons,  including 
informabon  in  contributor  records, 
fundraising  records  and  previously  filed 
reports,  in  the  same  two-year  elecbon 
cycle  in  accordance  with  11  CFR  104.3; 
and 

(4) (i)  If  any  of  the  contributor 
information  is  received  after  the 
contribubon  has  been  disclosed  on  a 
regularly  scheduled  report,  the  polibcal 
commibee  shall  either: 

(A)  File  with  its  next  regularly 
scheduled  report,  an  amended  memo 
Schedule  A  listing  all  contribubons  for 
which  contributor  idenbficabons  have 
been  received  during  the  reporting 
period  covered  by  the  next  regularly 
scheduled  report  together  wi&  the  dates 
and  amounts  of  the  contribubon(s)  and 
an  indicabon  of  the  previous  report(s)  to 
which  the  memo  Schedule  A  relates;  or 

(B)  File  on  or  before  its  next  regularly 
scheduled  reporting  date,  amendments 
to  the  report^)  originally  disclosing  the 
contribubon(s).  which  include  the 
contributor  idenbficabons  together  with 
the  dates  and  amounts  of  the 
contribubon(s). 

(ii)  Amendments  must  be  filed  for  all 
reports  that  cover  the  two-year  elecbon 
cycle  in  which  the  contribubon  was 
received  and  that  disclose  itemizabls 


contribubons  fiom  the  same  contributor. 
However,  polibcal  committees  are  not 
required  to  file  amendments  to  reports 
covering  previous  elecbon  cycles. 

Dated;  October  22, 1993. 

Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 

(FR  Doc  93-26445  Piled  10-26-93: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  264b 
(Docket  Na.  R-0684] 

Ragulatlona  Regarding  Foreign  Gifts 
and  Decorations 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  technical 
amendment 

SUMMARY:  Congress  has  permitted 
Federal  government  employees  to 
accept  gifts  from  foreign  governments  in 
amounts  up  to  a  “minimal  value”  that 
is  to  be  established  by  the  General 
Services  Administrabon  (GSA)  in 
consultabon  with  the  Secrotary  of  State. 
While  the  Board’s  Rules  Regarding 
Foreign  Gifts  and  Regulabons  set 
“minimal  value”  at  $200  or  such  higher 
amotmt  as  might  be  established  by  the 
GSA,  the  GSA  has  since  redefined 
“minimal  value”,  effecbve  January  1. 
1993,  to  be  $225.  Accordingly,  this 
technical  amendment  will  change  the 
Board’s  definition  of  “minimal  value”  to 
be  $225  or  such  higher  amount  as  might 
be  established  by  the  GSA,  end  will  be 
effecbve  the  same  date  as  that  of  the 
GSA  amendment. 

EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
Williams.  Senior  Attorney  (202/452- 
3295).  Legal  Division.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551.  For 
the  hearing  impaired  only. 
Telecommunicabons  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Street.  NW., 
Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION:  Receipt  of 
gifts  from  a  foreign  government  without 
the  consent  of  Congress  is  prohibited  by 
Arbcle  I,  Secbon  9.  Clause  8  of  the  U.S. 
Consbtubon.  Congress  has  passed  a 
statute  that  allows  an  employee  of  the 
U.S.  government  to  accept  and  retain  a 
gift  of  “minimal  value,”  5  U.S.C  7342. 
The  statute  authorizes  the  GSA  to 
determine  “minimal  value”  every  three 
years,  in  consultabon  with  the  Secretary 
of  State,  to  reflect  changes  in  the 
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consumer  price  Index  during  the 
previous  three-year  period. 

On  September  1, 1993  the  GSA 
published  regulations  redefining 
minimal  value  to  be  $225,  efiective 
January  1. 1993  (41  CFR  101-49.0001-5). 
The  Board’s  rules  (12  CFR  264b.3(a)) 
currently  state  minimal  value  to  be 
$200.  The  technical  amendment  raises 
the  minimal  value  to  $225  or  such 
higher  amount  established  by  the  GSA. 

Regulatory  Flexibility  Act 

This  rule  relates  solely  to  the  internal 
management,  operations  and  personnel 
of  the  Board  of  Governors  of  the  Federal 
Reserve  Board,  and  no  notice  of 
proposed  rulemaking  is  required  by  5 
U.S.C  553.  Accordingly,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
does  not  apply  and  a  regulatory 
flexibility  analysis  is  not  required. 

List  of  Subjects  in  12  CFR  Part  264b 

Decorations,  metals,  awards.  Foreign 
relations.  Government  employees. 
Government  property. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  264b  is  amended 
as  follows: 

PART  264b— RULES  REGARDING 
FOREIGN  GIFTS  AND  DECORATIONS 

1.  The  authority  citation  for  part  264b 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  552,  7342;  and  12 
U.S.C  248(i). 

f264b.3  [Amended] 

2.  In  $  264b.3  the  last  sentence  in 
paragraph  (a)  is  amended  by  removing 
“$200”  and  adding  in  its  place  “$225”. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  21. 1993. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  93-26405  Filed  10-26-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlealon 

18  CFR  Part  2 

[Docket  Noe.  RM92-1$-002  and  -003;  Order 
Na544-A] 

Revlalona  to  Regulatlona  Governing 
NGPA  Section  311  Conatructlon  and 
the  Replacement  of  Facilitiea 

Issued:  October  21. 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission  (Commission).  DOE. 


ACTION:  Order  on  rehearing  and 
amending  final  rule. 

SUMMARY:  On  September  21, 1992,  the 
Commission  issued  a  final  rule 
amending  its  regulations  governing  the 
replacement  of  natural  gas  facilities  and 
the  construction  of  such  facilities  under 
section  311  of  the  Natural  Gas  Policy 
Act.  The  Commission  herein  is  ruling 
on  petitions  for  rehearing  by  granting 
rehearing  in  part  and  denying  it  in  part. 
Most  significantly,  the  Commission  is 
granting  rehearing  and  amending  the 
final  rule  by  excepting  from  the  annual 
reporting  requirement  all  above-ground 
replacement  projects  not  involving 
compression  facilities  or  the  use  of 
earthmoving  equipment. 

EFFECTIVE  DATE:  November  26. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Paul  W.  Schach,  Supervisory  Attorney, 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  208-2246. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Renter, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104, 941  North  Capitol  Street. 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  QPS  is  available  at  no  • 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  ny  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  baud, 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  'The  mil  text  of  this  document 
will  be  available  on  QPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission’s  copy  contractor.  La  Dorn 
Systems  Corporation,  located  in  room 
3106, 941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

ORDER  ON  REHEARING  AND  AMENDINQ 
FINAL  RULE 

Before  Commissioners;  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey.  James  J. 
Hoecker,  William  L  Massey,  and  Donald  F. 
Santa,  Jr. 

1.  Introduction 

On  September  21, 1992,  the 
Commission  issued  a  final  rule  in  Order 
No.  544.1  'The  final  rule,  which  took 


>  Revisions  to  Regulations  Governing  NGPA 
Section  311  Constnictioa  and  the  RepUceinanl  of 


effect  on  November  9, 1992,  amended 
§  2.55(b)  of  the  Commission’s 
regulations,  involving  the  replacement 
of  nattiral  gas  pipeline  frcilities,  and 
§284.11  of  the  regulations,  involving 
the  construction  of  such  facilities  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).* 

Before  us  here  are  nine  requests  for 
rehearing.  In  Docket  No.  RM92-1 3-002, 
requests  for  rehearing  of  Order  No.  544 
were  filed  by  Associated  Gas 
Distributors,  Inc.  (AGD),  Arkla  Pipeline 
Group  (Arkla),  American  Gas 
Association  (AGA),  Oklahoma  Natural 
Gas  Company  and  ONG  Transmission 
Company  (ONG).  Peoples  Natural  Gas 
Company  Division  of  UtiliCorp  United 
Inc.  (Peoples).  United  Qties  Gas 
Company  (United  Qties).  and  United 
Distribution  Companies  (UDC).  By  order 
issued  on  November  17, 1992,  the 
Commission  granted  rehearing  of  Order 
No.  544  for  the  limited  purpose  of 
further  consideration.  In  D^ket  No. 
RM92-13-003.  UDC  and  ONG  filed 
requests  for  rehearing  of  the  November 
17, 1992  tolling  order.  By  order  issued 
00  December  28, 1992,  the  Commission 
granted  rehearing  of  that  tolling  order 
for  the  limited  purpose  of  further 
consideration. 

For  the  reasons  stated  below,  we  are 
granting  rehearing  in  Docket  No.  RM92- 
13-003,  and  granting  rehearing  in  part 
and  denying  it  in  part  in  Docket  No. 
RM92-1 3-002.  Most  significantly,  we 
are  granting  rehearing  of  Order  No.  544 
and  amending  the  final  rule  by 
excepting  from  the  annual  reporting 
requirement  at  §  2.55(b)(4)(ii)  of  the 
regulations  all  above-ground 
replacement  projects  not  involving 
compression  or  the  use  of  earthmoving 
equipment. 

n.  Public  Reporting  Burden 

The  amendment  adopted  here  on 
rehearing  reduces  the  number  of 
§  2.55(b)  replacement  projects  that  must 
be  reported  to  the  Commission  in  an 
annual  report.  *1110  amount  of 
information  that  a  pipeline  must 
compile  and  file  with  the  Commission 
will  decrease  from  the  amount  required 
for  the  1993  annual  report.  We  expect 
the  new  public  reporting  burden  for  the 
§  2.55(b)  annual  report  to  average  19.2 
hours  per  response.  We  anticipate  that 
some  50  pipeline  respondents  will  file 
one  annual  report  per  year  for  a  total 
annual  reporting  burden  of  960  hours. 
This  represents  a  reduction  of  336 
burden  hours  from  Order  No.  544’s 
burden  estimate  imder  FERC-577(A), 


Facilitiei.  in  FERC  Stats.  A  Regs.  1 30,9S1  (1992); 
S7  FR  46487  (Oct  9. 1992). 
sis  U.S.C  3301-3432. 
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Gas  Pipeline  Certificates:  Environmental 
Impact  Statement. 

The  Commission  is  notifying  the 
Office  of  Management  and  Budget 
(OMB)  of  this  amendment  to  its 
regulations.  Interested  persons  may 
obtain  information  on  me  §  2.55(b) 
aimi|al  reporting  requirement  by 
contacting  the  Federal  Energy 
Regulatory  Commission.  941  North 
Capitol  Street  NE..  Wasffington,  DC 
20426  (Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch,  (202)  208-1415).  Comments  on 
the  requirements  of  this  order  can  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB  (Attention: 
Desk  Officer  for  Federal  Energy 
Regulatory  Commission). 

IIL  Background 

The  final  rule  adopted  in  Order  No. 
544  requires  companies  (1)  constructing 
natural  gas  facilities  (or  abandoning  and 
removing  them)  pursuant  to  NGPA 
section  311,  or  (2)  replacing  natural  gas 
facilities  pursuant  to  §  2.S5(b)  of  the 
regulations,  to  notify  the  Commission  at 
least  30  days  prior  to  commencing 
construction,  if  the  cost  of  the  project 
exceeds  the  cost  limit  applicable  to  the 
part  157,  subpait  F  automatic 
construction  authorization.  For  1993. 
that  cost  limit  is  $6.4  million.  It  is 
adjusted  annually  for  inflation.a 

Stated  conversely,  any  section  311 
construction  or  §  2.55(b)  replacement 
project  costing  less  than  the  cost  limit 
applicable  to  the  part  157,  subpart  F 
automatic  construction  authorization  is 
not  subject  to  the  30-<lay  advance 
notification  requirement.  In  addition, 
any  §  2.55(b)  replacement  that  must  be 
performed  immediately  under  U.S. 
Department  of  Transportation  safety 
regulations  also  is  not  subject  to  the 
advance  notification  requirement, 
regardless  of  its  cost 

The  purpose  of  the  advance 
notification  requirement  is  to  enable  the 
Commission  to  review  extensive  section 
311  and  §  2.55(b)  replacement  projects 
for  environmental  compliance  before 
construction  commences  and.  where 
warranted,  to  intervene.  All  projects  not 
subject  to  the  advance  notification 
requirement  are  subject,  however,  to  an 
after-the-fact,  annual  reporting 
requirement.  The  purpose  of  this 
requirement  is  to  allow  the  Commission 
to  monitor  pipelines'  compliance  with 
the  applicable  environmental 
requirements  and  to  make  sure  that  the 
limited  advance  notification 
requirement  is  working. 


1  Sae  Column  1  of  Table  I M  18  CFR  1S7.Z08(<1). 


nf.  Docket  No.  RM92-13-003 

In  the  November  17, 1992  tolling 
order,  the  Commission  noted  that  ONG, 
UDC,  Peoples,  and  United  Cities  filed 
pleadings  styled  as  requests  for 
rehearing  of  Order  No.  544.  However, 
the  Commission  found  that,  because 
these  entities  had  not.  in  effect, 
intervened  in  this  rulemaking 
proceeding  by  filing  comments  in 
response  to  the  original  Notice  of 
Proposed  Rulemak^g  (NOPR),  they 
were  not  parties  to  the  proceeding  and 
their  requests  for  rehearing  thus  did  not 
properly  lie.  Nevertheless,  the 
Commission  stated  that  it  would  treat 
the  four  pleadings  as  petitions  for 
reconsideration  of  Order  No.  544,  and 
that  it  would  address  them  at  the  same 
time  that  it  addressed  the  other  properly 
filed  requests  for  rehearing. 

UDC  and  ONG  argue  that  the 
Commission  erred  by  treating  these 
pleadings  as  petitions  for 
reconsideration  and  not  petitions  for 
rehearing,  thus  abridging  their  rights  to 
seek  judicial  review  of  a  final  order  on 
rehearing.  UDC  cites  both  Conunission 
and  judicial  case  law  to  support  the 
proposition  that  a  person  need  not 
participate  at  the  comment  stage  of  a 
rulem^dng  to  become  a  party  to  that 
proceeding  later  by  filing  a  request  for 
rehearing.* 

Petitioners  are  correct  that  the 
Commission’s  November  17, 1992 
tolling  order  was  in  error  in  this  regard. 
The  case  law  that  UDC  cites  speaks 
directly  to  the  issue,  while  our  rules  of 
practice,  we  note,  are  silent  on  it 
Accordingly,  we  will  grant  rehearing  of 
the  requests  for  rehearing  filed  in 
Docket  No.  RM92-1 3-003.  We  will 
consider  UDC’s  and  ONG’s  pleadings,  as 
well  as  the  two  other  similarly  situated 
pleadings  filed  in  Docket  No.  RM92-13- 
002.  as  requests  for  rehearing  of  the  final 
rule  issued  in  Order  No.  544.  Further, 
we  will  deem  those  requests  for 
rehearing  tolled  by  the  November  17. 
1992  tolling  order. 

V.  Docket  No.  RM92-13-002 

A.  Notice  to  Local  Distribution 
Companies  of  Section  311  Construction 

1.  Requests  for  Rehearing 

All  parties  except  Arkla  seek 
rehearing  of  the  final  rule  on  one  issue. 


*  Generic  Determination  of  Rate  of  Return  on 
Common  Equity  for  Electric  Utilities,  29  FERC 
1 61.223.  at  61,459  n.2  (1964)  (“Intervention  b  not 
necessary  in  order  to  request  t^eering  of  a 
rulemaking. “);  Pacific  Gas  9-  Electric  Co.  v.  FPC, 
506  F.2d  33. 46  (D.C  Or.  1974)  (Where  the 
Commission  does  not  permit  interventions  in 
proceedings.  *'it  (b)  stdficient  for  petitioners  to  61e 
pelitloiis  to  rehearing”  in  order  to  become 
"parties”  to  the  proceeding.) 


In  addition  to  30  days  advance 
notification  to  the  Commission,  they 
argue  that,  where  section  311 
construction  by  an  interstate  pipeline 
would  result  in  the  bypass  of  a  local 
distribution  company  (LDC).  the 
pipeline  also  should  be  required  to  give, 
at  a  minimum,  advance  notice  to  the 
LDC.  Some  argue  that  notice  also  should 
be  given  to  the  appropriate  state 
commission,  while  AGD  argues  that 
notice  should  be  published  in  the 
Federal  Register. 

Petitioners  claim  that  while  Order  No. 
544  emphasizes  the  importance  of 
preventing  the  potential  harmful 
environmental  impacts  of  section  311 
construction,  it  neglects  to  address  the 
potential  harmful  economic  impacts  of 
such  construction  on  LDCs.  They  state 
that  if  LDC^s  are  unable  to  compete  for 
large  volume,  industrial  customers — 
which  are  the  customers  for  whom 
pipelines  are  most  likely  to  build  bypass 
fadlities  under  section  311 — it  will  ^ 
more  difficult  for  LDC^  to  meet 
economically  the  needs  of  their 
remaining  customers,  particularly  their 
low  load  residential  and  commercial 
customers. 

In  most  cases.  United  Cities  points 
out,  LDCs  make  gas  sales  to  large 
industrial  customers  at  special  or 
market  sensitive  rates.  These  special 
rates  are  designed  to  discourage  bypass 
and  fuel  switching.  UDC  states  that 
LD(3s  are  willing  to  meet  the 
Commission's  challenge  for  increased 
competition  in  the  natural  gas  industry. 
However,  for  a  competitive,  level 
laying  field  to  exist,  and  for  LDCs  to 
ave  a  realistic  opportunity  to  compete. 
LDCs  must  have  advance  notice  of 
bypass. 

Petitioners  an^e  that  if  an  LDC  is  not 
put  on  notice  of  a  cutomer’s  intent  to 
leave  its  system,  the  LDC’s  ability  to 
compete  will  be  impaired  severely. 
Without  an  opportunity  to  compete. 
LDCs  will  lose  high  load  customers, 
continually  causing  their  rates  to  their 
remaining  customers  to  rise.  Once  this 
spiral  of  rising  prices  starts,  it  will  be 
increasingly  difficult  for  LDCs  to  remain 
competitive — to  the  eventual  detriment 
of  not  only  the  LDCs  but  also  the  entire 
natural  gas  industry. 

UDC  points  out  mat  since  Order  No. 
544  already  requires  30  days  advance 
notification  to  the  Ckimmission  of 
extensive  3l'l  construction, 
simultaneous  notice  to  the  affected  LDC 
would  involve  little  incremental  effort 
by  the  pipeline,  and  no  hardship. 
Likewise,  requiring  notice  to  the 
affected  LDC  of  nonextensive  section 
311  construction,  where  advance 
notification  to  the  Commission  is  not 
required,  would  require  little  effort  by 
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the  pipeline.  UDC  argues  that  the  lack 
of  a  significant  burden  on  the  pipeline 
must  ^  weighed  against  the  potentially 
severe  impact  of  bypass  on  the  LDC  and 
its  remaining  customers.  At  a  minimum, 
then,  petitioners  request  that  the 
Commission  require  notice  to  LDCs  of 
all  section  311  construction  resulting  in 
bjrpass. 

to  addition.  Peoples  and  ONG  claim 
that  the  Commission’s  elimination  of 
notice  of  LDCs  in  this  area  is 
inconsistent  with  its  treatment  of  bypass 
in  the  electric  utilities  area,  and 
therefore  arbitrary  and  unlawful.  'They 
also  claim  that,  by  not  requiring 
advance  notification  to  it  of  all  section 
311  construction,  the  Commission  has 
abdicated  its  responsibility  under  the 
National  Environmental  Policy  Act 
(NEPA)  9  to  identify  and  assess 
reasonable  alternatives  to  proposed 
actions  that  would  avoid  or  minimize 
adverse  effects  on  the  environment,  to 
bypass  situations,  petitioners  claim,  the 
Commission  will  have  no  opportunity  to 
consider  the  most  environmentally 
benign  option — the  use  of  the  LDC’s 
existing  facilities  to  provide  service- 
prior  to  the  construction  of  new, 
duplicative  facilities. 

Finally,  AGD  requests  that,  if  the 
Commission  denies  rehearing  of  the 
LDCs’  request  for  prior  notice  of  section 
311  construction,  it  should  clarify  that 
this  issue  remains  pending  on  rehearing 
of  Order  No.  555,  and  that  the 
regulations  promulgated  by  Order  No. 
544  will  be  modified  as  necessary  to 
reflect  the  outcome  of  that  proceeding. 

2.  Discussion 

We  will  deny  rehearing  on  this  issue. 
Contrary  to  the  claims  of  UDC,  AGA, 
and  AGD,  the  issue  of  prior  notice  to 
LDCs  of  section  311  construction 
resulting  in  bypass  was  not  the  subject 
of  the  instant  rulemaking.  Nor  did  ^e 
final  rule  eliminate  a  rig^t  previously 
afforded  LDCs,  as  alleged  by  Peoples 
and  ONG. 

'The  NOPR  in  this  proceeding  was 
confined  narrowly  to  one  issue  only — 
whether  to  require  advance  notification 
to  the  Commission  of  section  311 
construction  and  §  2.55(b)  replacement 
activities.  The  NOPR  stated: 

The  Commission  is  proposing  to  revise  its 
regulations  to  require  a  pipeline  to  notify  the 
Commission  30  days  prior  to  commencing 
any  construction,  or  abandonment  with 
removal  of  facilities,  pursiiant  to  section  311 
of  the  [NGPA];  and  any  replacement  of 
&cilities  pursuant  to  $  2.55(b).  The  purpose 
of  this  rulemaking  is  to  repromulgate 
regulations  recently  vacated  on  procedural 
grounds  by  the  D.C  Circuit  in  Tennessee  Gas 


•  42  V.S.C.  4321-4370C. 


Pipeline  Co.  v.  FERC,  No.  90-1618  (Jufy  14. 
1992).  Such  advance  notification  would 
enable  the  Commission  to  review  these 
proposed  activities  before  construction 
commenced  and,  where  warranted,  to 
intervene.s 

Nowhere  to  the  NOPR  did  the 
Commission  state  or  suggest,  either 
expressly  or  implicitly,  that  other  issues 
surrounding  section  311  construction 
would  be  considered  in  this  proceeding. 

As  stated,  the  reason  for  the 
rulemaking  was  clear  and  singular:  To 
re-promulgate  regulations  virtually 
identical  to  those  vacated  two  weeks 
earlier  on  procedural  grounds  by  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  (D.C.  Circuit).  'Those 
vacated  regulations,  adopted  as  an 
interim  rule  in  Order  No.  525  '  on  the 
same  day  that  the  NOPR  eventually 
culminating  in  Order  No.  555  *  was 
issued,  did  not  require  any  form  of 
notice  to  LDCs  for  any  section  311 
construction.  'The  only  notice 
requirement  contained  in  those  vacated 
relations  was  notification  to  the 
Commission  for  environmental  review 
purposes. 

Prior  to  the  Order  No.  525  regulations, 
no  notice  at  all  was  required  for  any 
section  311  construction,  to  other 
words,  pipelines  were  free  to  commeilce 
section  311  construction  without  notice 
to  the  Commission,  the  public,  LDCs,  or 
state  commissions.  The  purpose  of 
Order  No.  525  was  to  impose  a 
notification  requirement  on  pipelines 
constructing  facilities  under  section 
311,  for  enviroiunental  review  purposes, 
because  such  construction  often  turned 
out  to  be  very  extensive. 

Thus,  in  denying  rehearing  on  this 
issue,  we  stress  that:  (1)  The  NOPR  in 
this  proceeding  did  not  either  state  or 
suggest  that  the  Commission  would 
address  issues  involving  notice  to  LDCs 
of  section  311  construction:  and  (2)  the 
final  rule  adopted  in  Order  No.  544  did 
not  eliminate  any  notice  requirement  to 
LDCs  that  previously  was  in  effect.*  The 


•  Revisions  to  Regulations  Governing  NGPA 
Section  311  Construction  and  the  Replacement  of 
Facilities,  IV  FERC  Stats,  a  Regs.  132,486,  at  32,614 
(1992). 

r  Interim  Revisions  to  Regulations  Governing 
Construction  of  Facilities  I^uant  to  NGPA 
Section  311  and  Replacement  of  Fadlitias,  FERC 
Stats,  ft  Regs.,  Regulatioiu  Preambles  1986-1990 
1  30,895  (1990),  clarified.  92  FERC  1  61,252 
(1990),  r^’g  denied,  S3  FERC  1 61,140  (1990)^ 
•Revisions  to  Regulations  Governing 
Authorizations  for  Construction  of  Natural  Gas 
Pipeline  Facilities,  in  FERC  Stats,  ft  Regs.  1 30,928 
(1991),  order  posq>oning  efiactive  date  of  rule,  HI 
FERC  Stats,  ft  Regs.  1  30,928A  (1991),  order 
withdrawing  amendments,  m  FERC  Stats,  ft  Rags. 

1  30,965(1993). 

•In  this  regard,  %ve  note  that  still  in  effect  aitd 
unaffected  I7  Order  Na  944,  is  the  requirement  that 
pipelines  itotify  an  LDC  in  writing  prior  to 
commencing  traiuportation  to  a  customer  located  in 


NOPR  in  this  proceeding  only 
announced  the  (Commission’s  proposal 
to  re-promulgate  the  limited,  30-day 
advance  notification  requirement 
vacated  by  the  court  in  Tennessee,  and 
the  final  nile  in  this  proceeding  adopted 
that  proposal,  albeit  narrowing  the 
applicability  of  the  requirement  to 
section  311  construction  costing  more 
than  the  cost  limit  applicable  to  the  part 
157,  subpart  F  automatic  authorization. 

We  also  emphasize  that  we  are  not 
closed  to  considering  adopting  in  some 
form  the  notice  requirement  urged  here 
by  petitioners  on  rehearing.  However, 
we  cannot  and  will  not  address  the 
issue  here  because  petitioners’  proposal 
is  outside  the  published  scope  of  notice 
of  this  procee^g.  Adopting  here  the 
requirement  that  they  urge  would  Invite 
a  remand  by  a  court  of  appeals  on  the 
ground  that  we  violated  the  notice  and 
comment  procedures  of  the 
Administrative  Procedure  Act.«» 

We  also  reject  the  claim  by  Peoples 
and  ONG  that  our  action  in  the  final 
rule  is  inconsistent  with  our  treatment 
of  bypass  in  the  electric  utilities  area, 
and  therefore  arbitrary  and  imlawful. 
Simply,  as  stated,  this  proceeding  did 
not  address,  or  purport  to  address,  the 
issue  of  bypass  resulting  from  section 
311  construction.  What  the  Commission 
did  in  Order  No.  544,  therefore,  was  not 
inconsistent  with  other  Commission 
policy. 

Finally,  we  reject  the  other  claim 
raised  by  Peoples  and  ONG  that,  by  not 
requiring  advance  notification  of  section 
311  construction  costing  less  than  the 
cost  limit  of  the  blanket  automatic 
authorization,  we  violate  our 
responsibility  under  NEPA  to  identify 
and  assess  reasonable  alternatives  to 

Eroposed  actions — ^including  the  no- 
uifd  option— that  would  avoid  or 
minimize  adverse  effects  on  the 
environment.  ’This  claim  amounts  to  one 
more  collateral  attack  on  the  section  311 
construction  authorization  itself  and  on 
our  regulations  implementing  it, 
(Consistent  with  congressional  intent, 
we  have  left  the  section  311 
construction  authorization  as 
unencumbered  as  possible  by  prior 
regulatory  oversight  requirements.  To 
this  end,  the  (Commission  treats  the 
section  311  construction  authorization, 
which  arises  directly  from  the  statute. 


that  LDC«  service  area.  See  18  CFR  284.10e(a)(4), 
284.126(a)(6),  and  284.223(dXvi). 

105  U.S.C  551  et  seq.  We  also  note,  by  way  of 
responding  to  AGD’s  request  for  clarification,  that 
the  Order  No.  559  proceeding  no  longer  is  the 
vehicle  in  which  we  will  con^der  the  relief  urged 
by  the  LDCs,  since  the  Commission  has  withdrawn 
the  amendments  adopted  in  that  order.  See 
Revisions  to  Regulations  Governing  Authorizations 
for  Construction  of  Natural  Gas  Pipeline  Facilities, 
in  FERC  Stats,  ft  Regs.  1 30,965  (1993). 
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similarly  to  another  type  of  blanket 
construction  authorization,  the 
euthomatic  authorization  of  part  157, 
subpart  F.  Both  authorizations  are^lf- 
implementing,  meaning  that  neither 
prior  notice  nor  prior,  individual 
regulatory  approval  is  required  as  a 
condition  precedent  to  a  pipeline’s 
commencing  construction.  In  each 
instance,  however,  the  pipeline  must 
comply  with  certain  regulations 
designed:  (1)  To  protect  various  facets  of 
the  public  interest,  most  noticeably  the 
environment:  and  (2)  to  fulfill  the 
Commission’s  statutory  mandates. 

As  correctly  noted  by  Peoples  and 
ONG,  one  of  those  mandates  arises 
under  NEPA.  Contrary  to  petitioners’ 
claims,  however,  we  have  satisfied  our 
NEPA  obligations  by,  at  §  284.11  of  the 
regulations,  requiring  pipelines 
proposing  section  311  construction  to 
observe  o\ir  environmental  compliance 
regulations  at  §  157.206(d).  Pipelines 
constructing  imder  the  blanket 
automatic  authorization,  we  note,  also 
must  comply  with  those  regulations. 

Order  No.  436  added  §  284.11  to  the 
regulations.il  Order  No.  436,  however 
adopted  no  prior  notice  or  advance 
notification  requirement  for  any  section 
311  construction.  As  stated,  it  was  not 
\mtil  1990,  in  Order  No.  525,  that  the 
Commission  first  required  30  days 
advance  notification  for  section  311 
construction.  And  as  should  by  now  be 
clear,  in  repromulgating  the  C^er  No. 
525  regulations  in  Order  No.  544,  the 
Commission  cut  back  on  30-day 
advance  notification  requirement  by 
excepting  projects  costing  less  than  the 
cost  limit  of  the  blanket  automatic 
authorization. 

In  its  review  of  Order  No.  436,  the 
D.C.  Circuit  upheld  the  Commission’s 
section  311  regulations  in  their  entirety. 
The  court  rejected  claims  that  the 
Commission  "must,  in  efiect,  extend  the 
construction  certification  requirement  of 
Section  7  to  Section  311.’’  i*  Because  the 
section  311  regulation  adopted  by  Order 
No.  544  is  more  restrictive  than  the  one 
adopted  by  Order  No.  436 — by  requiring 
some  notification  to  the  Commission  in 
lieu  of  none  prior  to  beginning 
construction — ^we  conclude  that  the  new 
section  311  regulations  satisfy  our 
obligations  under  NEPA  now  just  as  the 
former  ones  did  then. 


See  Order  No.  436,  Regulation  of  Natural  Gas 
Pipelines  After  Partial  WeUhead  Decontrol,  FERC 
Stats,  ft  Regs.,  Regulations  Preambles  1982-1985 
1 30,665,  at  31,586  (1985). 

Associated  Gas  Distributors  v.  FERC,  824  F.2d 
981, 1040  (D.C.  Or.  1987),  c«it.  denied,  108  S.Ct 
1469  (1988). 


B.  The  Annual  Reporting  Requirement 

1.  Background 

For  all  §  2.55(b)  replacement  and 
section  311  constnu^on  projects  not 
subject  to  the  30-day  advance 
notification  requirement — ^i.e.,  those 
projects  costing  less  than  the  cost  limit 
of  the  part  157,  subpart  F  automatic 
authorization — ^pipelines  must  file  an 
annual  report  on  or  before  May  1  of  each 
year.  Required  in  all  annual  reports  are 
three  things:  (1)  A  brief  description  of 
the  facilities  replaced  or  constructed;  (2) 
topographic  maps  showing  the  location 
of  the  facilities;  and  (3)  a  description  of 
the  procedures  used  for  erosion  control, 
revegetation  and  maintenance,  and 
stream  and  wetland  crossings. 
Additionally  required  in  annual  reports 
of  section  311  construction  is  evidence 
of  having  complied  with  §  157.206(d)  of 
the  Commission’s  environmental 
regulations. 

In  adopting  the  annual  reporting 
requirement,  the  Commission  stated: 

The  annual  reporting  requirement  will 
serve  two  purposes.  First,  it  will  allow  the 
Commission  to  verify  that  pipelines  are 
complying  on  their  own  with  all  applicable 
environmental  requirements  and, 
consequently,  that  the  limited  advance 
notification  requirement  is  working.  Second, 
as  it  will  inform  the  Commission  of  all 
projects  not  subject  to  the  advance 
notification  requirement,  it  will  bridge  a  gap 
in  the  Commission’s  knowledge  of  such 
activities.  We  note  that  this  armual  reporting 
requirement  parallels  a  similar  reporting 
requirement  for  projects  authorize  imder  the 
part  157,  subpart  F  automatic 
authorization.!* 

The  Commission  also  stated  that,  where 
certain  information  is  common  to  all 
projects,  such  as  an  erosion  control 
plan,  for  example,  the  pipeline  does  not 
have  to  repeat  that  information  for  each 
project. 

2.  Request  for  Rehearing 

While  Arlda  does  not  oppose  the 
annual  reporting  requirement  for  section 
311  construction,  it  claims  that  the 
Commission  erred  by  requiring  an 
annual  report  of  "minor  replacement 
projects"  imder  §  2.55(b).!«  Arkla  argues 
that  an  annual  report  requirement  for 
minor  replacement  projects  imposes  an 
unreasonable  burden  on  interstate 
pipelines  while  producing  no  benefits  to 
the  environment. 

Arkla  claims  that  the  limited 
information  required  in  an  annual 
report  is  insufficient  to  enable  the 


!*  Revisions  to  Regulations  Governing  NGPA 
Section  311  Constraction  and  die  Replacement  of 
FadliUes,  m  FERC  Stats,  ft  Regs.  1 30,951,  at  30,691 
(1992). 

14  Aikla  Request  for  Rehearing,  at  5. 


Commission  to  verify  that  pipelines  are 
complying  with  all  applic^le 
environmental  requirements.  Arkla 
argues  that  the  required  brief 
description  of  the  facilities  replaced  is 
irrelevant  to  the  protection  of  the 
environment,  and  that  topographic 
maps  provide  little  information  useful 
to  verifying  environmented  compliance. 

Arkla  agrees  with  the  Commission 
that  it  makes  sense  to  require  pipelines 
to  comply  with  a  Commission  approved 
set  of  procedures  for  erosion  control, 
revegetation  and  maintenance,  and 
stream  and  wetland  crossings,  but  it 
argues  that  this  can  be  accomplished 
without  requiring  pipelines  to  file  an 
annual  report  addressing  each 
individual  replacement  project. 

Arkla  also  claims  that  the 
commission  did  not  explain  why  it 
needs  to  know  the  details  of  every 
minor  replacement  project  of  every 
pipeline.  The  number  of  such  projects  is 
great,  Arkla  states,  and  the  Commission 
has  not  articulated  a  use  for  this 
information.  Accordingly,  it  should  not 
burden  pipelines  with  the  obligation  of 
collecting  and  filing  it. 

At  a  mmimum,  Arkla  argues,  if  the 
Commission  is  unwilling  to  except  all 
minor  replacements  from  the  annual 
reporting  requirement,  it  should  at  least 
except  above-ground  replacements. 

Arkla  claims  ^t  these  pose  virtually  no 
potential  for  environmental  damage, 
and  that  the  burden  of  including  them 
in  an  annual  report  clearly  outweighs 
any  benefits  of  reporting  them. 

3.  Discussion 

We  will  grant  rehearing  on  this  issue 
to  the  following  extent.  We  will  except 
all  non-extensive,  above-ground 
replacements  not  involving  compression 
or  the  use  of  earthmoving  equipment 
from  the  annual  reporting  requirement. 
By  non-extensive  replacements  we 
mean  those  costing  less  than  the  cost 
limit  of  the  part  157,  subpart  F 
automatic  authorization.  Examples  of 
such  above-ground  replacement 
facilities  indude  meters,  regulators, 
taps,  and  the  like.  In  most  cases,  the 
replacement  of  such  facilities  involves 
no  groimd  disturbance,  just  the  closing 
of  valves,  the  imbolting  and  removal  of 
^  old  equipment,  and  the  bolting  or 
welding  of  new  equipment. 

We  agree  with  Arlaa  generally  that 
there  is  little  likelihood  of 
environmental  disturbance  resulting 
from  such  above-ground  replacements. 
However,  because  non-extensive,  above¬ 
ground  replacement  projects  involving 
compression  fadlities  may  have 
significant  noise  and  air  emission 
impacts,  and  because  such  projects 
involving  the  use  of  earthmoving 
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equipment  may  result  in  significant 
groimd  distuit^ce,  we  still  will  require 
%ese  projects  to  be  reported  annually  to 
the  Commission  for  environmental 
monitoring  purposes.  The  amendment 
that  we  are  adopting  here— excepting 
from  the  annual  reporting  requirement, 
beginning  with  the  1994  annual  report, 
nonextensive.  above-ground 
replacements  not  involving  compression 
or  the  use  of  earthmoving  equipment — 
is  reflected  as  an  exception  at 
§  2.55(b)(4)(ii)  of  the  regulations. 

We  deny  the  broader  rehearing  sought 
by  Arkla.  Below-ground  replacements 
nearly  always  involve  more 
environmental  disturbance  than  above¬ 
ground  replacements.  An  annual  report 
of  below-ground  projects  not  subject  to 
the  30-day  advance  notification 
requirement  will  enable  the 
Commission  to  monitor,  in  many 
instances,  a  specific  project’s 
compliance  with  applicable 
environmental  requirements,  and.  over 
time,  a  pipeline’s  general  compliance 
history  with  those  requirements. 
Contrary  to  Arkla’s  claims,  a 
topographic  map.  accompanied  by  a 
brief  description  of  the  facilities  being 
replaced,  can  tell  the  Commission  a 
great  deal.  A  topographic  map  shows 
area  land  use  and  potentially  sensitive 
geo^phical  areas  such  as  streams  and 
wetlands.  The  information  gleaned  from 
an  annual  report,  even  if  received  after 
a  non-extensive  replacement  has  been 
completed,  is  useful  to  the 
Commission’s  monitoring  general 
pipeline  compliance  in  this  area. 

In  addition,  the  Commission  has  a 
legitimate  need  to  keep  informed  of 
pipeline  actions  in  the  areas  it  oversees. 
In  general,  an  information  reporting 
requirement  is  a  valid  way  for  the 
Commission  to  keep  apprised  of 
industry  actions.  'The  information  also  is 
necessary  to  support  field  inspections. 
Accordingly,  we  conclude  that  the 
information  required  here  by  the  annual 
reporting  requirement  for  non-extensive 
replacement  projects  (with  most  above- 
groimd  replacements  excluded)  is  a 
minor  Inirden  on  pipelines  that  is 
outweighed  by  the  resulting  benefits  to 
the  Commission  and  ultimately  the 
environment 

C.  Subjecting  Intrastate  Pipeline  to  the 
Rule 

1.  Request  for  Rehearing 

Arkla  claims  that  the  Commission 
erred  by  requiring  intrastate  pipelines  to 

Erovide,  for  section  311  construction, 
oth  advance  notification  to  the 
Commission  and  an  annual  report  of 
projects  not  subject  to  the  advance 
notification  requirement.  Arkla  argues 


that  these  requirements  impose  an 
unreasonable  burden  on  intrastate 
pipelines,  without  any  concomitant 
benefit  to  the  Conunission,  and 
unnecessarily  duplicate  the  state 
environmental  review  process. 

2.  Discussion 

We  will  deny  rehearing  on  this  issue. 
As  stated,  it  was  Order  No.  436  that  first 
required  pipelines,  including  intrastate 
pipelines,  to  comply  with  the 
Commission's  environmental 
regulations  at  §  157.206(d)  prior  to 
b^inning  section  311  construction.  All 
Order  No.  544  did  was  to  require  30 
days  advance  notification  to  the 
Conunission  of  extensive  section  311 
projects,  and  an  after-the-fact  annual 
report  of  non-extensive  projects.  We  do 
not  see  how  either  requirement  is 
unduly  burdensome. 

Like  an  interstate  pipeline,  an 
intrastate  pipeline  generally  will  plan 
extensive  section  311  construction  more 
than  30  days  before  begiiming 
construction.  We  do  not  see  how  the 
pipeline’s  advising  the  Commission  of 
its  plans  in  advance — by  briefly 
describing  the  facilities  to  be 
constructed,  providing  evidence  of 
having  complied  vdth  $  157.206(d)  of 
the  Commission's  environmental 
regulations,  submitting  a  toponaphical 
map,  and  describing  its  procedures  for 
erosion  control,  revegetation  and 
maintenance,  and  stream  and  wetland 
crossings — ^is  unduly  bxirdensome.  On 
the  other  hand,  the  information  thus 
received  by  the  Commission  will  allow 
it  to  determine  whether  additional 
inqmry  is  necessary  to  ensure  that  the 
pipeline  satisfies  the  Commission's 
environmental  compliance  regulations. 

Similarly,  we  are  not  convinced  that 
an  after-the-fact  annual  reporting 
requirement  for  non-extensive  projects 
is  unduly  burdensome.  The  niimber  of 
projects  that  an  intrastate  pipeline  will 
nave  to  report  each  year  under  this 
^uirement  will  be  few,  if  any,  and  the 
information  reqviired  will  be  minimal. 
On  the  other  hwd.  the  Commission 
needs  to  know  about  section  311 
construction — by  all  pipelines— due  to 
its  responsibility  to  oversee  that  part  of 
the  statute  and  its  obligation  to  report, 
from  time  to  time,  to  Congress.  An  after- 
the-fact  annual  reporting  requirement, 
we  conclude,  is  a  minimal  intrusion  on 
pipelines  in  exchange  for  the  privilege 
of  proceeding  under  the  self- 
implementing,  section  311  construction 
auUiorization. 


VI.  Regulatory  Flexibility  Certification 
Statement 

The  Regulatory  Flexibility  Act 
reqi^res  rulemaldngs  either  to  contain  a 
description  and  analysis  of  the  impact 
the  rule  will  have  on  small  entities  or 
to  certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  order  makes  a  minor  amendment  to 
the  regulations  adopted  by  Order  No. 
544.  'This  amendment  has  no  impact  on 
the  Commission's  certification  in  Order 
No.  544  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Vn.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  effect  on  the 
quality  of  the  human  environment.^* 
’The  Commission  has  categorically 
excluded  certain  actions  ^m  these 
requirements  on  the  ground  that  they  do 
not  have  a  significant  effect  on  the 
human  environment.i7  'This  order  on 
rehearing  amends  the  final  rule  adopted 
in  Order  No.  544  by  reducing  the 
number  of  §  2.55(b)  replacement 
projects  that  must  be  reported  to  the 
Commission  in  an  annual  report.  'This 
action  involves  information  gathering 
and  is  categorically  excluded  by 
§  380.4(a)(5)  of  the  regulations. 
Accordin^y,  no  environmental  analysis 
is  necessary. 

Vm.  Information  Collection  Statement 

OMB’s  regulations  require  that  it 
approve  certain  information  collection 
requirements  imposed  by  an  agency.i* 
'The  information  collection  requirement 
revised  by  this  order  on  rehearing  is 
FERC-577(A),  Gas  Pipeline  Certificates: 
Environmoi^  Impact  Statement, 
(1902-0161).  ’The  ^formation  collected 
under  FERC-577(A)  enables  the 
Commission  to  carry  out  its  legislative 
mandate  under  the  NGA,  NGPA,  and 
NEPA.  Specifically,  the  information 
collected  allows  the  Commission  to 
review  certain  constructicm  and 
replacement  activities  of  pipelines  prior 
to  their  commencement,  and,  where 
necessary,  to  take  action. 

An  estimated  50  respondents  will  be 
affected  by  this  order.  The  respondents 
will  consist  mostly  of  large  interstate 
pipeline  companies. 

The  Commission  is  notifying  0MB  of 
this  change  in  its  information  collection 


»S  U.S.C.  601-612. 

>•  See  18  on  part  380. 
irSea  18  CFR  part  3804. 
i*See  5  CFR  part  1320. 
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requirements.  Interested  persons  may 
obtain  information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  (Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch,  (202)  208-1415).  Comments  on 
the  requirements  of  this  order  can  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB  (Attention: 
E)esk  Officer  for  Federal  Energy 
Regulatory  Commission). 

IX.  Administrative  Findings  and 
Effective  Date 

This  order  is  in  response  to  issues 
raised  on  rehearing.  Therefore,  we  find 
that  no  further  notice  and  comment 
period  is  required. 

The  amendment  to  the  Commission’s 
regulations  adopted  in  this  order  on 
rehearing  will  be  effective  on  November 
26, 1993. 

List  of  Subjects  in  18  CFR  Part  2 

Administrative  practice  and 
procedure.  Electric  power. 
Environmental  impact  statements. 
Natural  gas.  Pipelines,  Reporting  and 
recordkeeping  requirements. 

By  the  Commission. 

Lois  D.  Cashell, 

Secretoiy. 

In  consideration  of  the  foregoing,  the 
Commission:  (1)  Grants  rehearing,  in 
Docket  No.  RM92-1 3-003,  as  discussed 
above;  (2)  grants  rehearing  in  part  and 
denies  rehearing  in  part,  in  Docket  No. 
RM92-1 3-002,  as  discussed  above;  and 
(3)  amends  part  2  of  chapter  I,  title  18, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

PART  2— GENERAL  POUCY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  15  U.S.C  717-717w,  3301- 
3432;  16  U.S.C.  792-825y,  2601-2645;  42 
U.S.C  4321-4361, 7101-7352. 

2.  Section  2.55  is  amended  by  revising 
the  section  heading  and  adding  new 
language  at  the  end  of  the  last  sentence 
of  paragraph  (b](4)(ii),  to  read  as 
follows: 

S  2.55  Definition  of  terms  used  in  section 
7(c), 

•  •  •  •  * 

(b)*  *  • 

(4)*  *  * 

(ii)  *  *  *  Exception.  A  company  does 
not  have  to  include  in  this  annual  report 
any  above-ground  replacement  project 
that  did  not  involve  compression 


facilities  or  the  use  of  earthmoving 
equipment. 

•  *  *  «  * 

(FR  Doc.  93-26415  Filed  10-26-93;  8:45  am) 
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18  CFR  Part  36 
[Docket  No.  RM93-22-000] 

Provisions  for  Applications  for 
Transmission  Sarvicss  Under  Section 
211  of  the  Federal  Power  Act;  Order 
No.  560 

Issued:  October  21, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission;  Energy. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  to  add  a  new 
part  to  govern  the  procedures  for 
applications  for  transmission  services 
imder  section  211  of  the  Federal  Power 
Act  The  final  regulations  address  the 
statutory  provision  requiring  public 
notice  of  an  application  and  notice  to 
each  affected  State  regulatory  authority, 
electric  utility,  and  F^eral  power 
marketing  agency. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  on  October  27, 1993.  The 
information  collection  provisions, 
however,  will  not  become  effective  imtil 
approved  by  the  Office  of  Management 
and  Budget.  Notice  of  this  date  vrill  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hadas  Z.  Kozlowski,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  St.,  NE.,  Washington,  DC  20426, 
Telephone:  (202)  208-2284. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  tffis 
document  during  normal  business  hours 
in  room  3104,  at  941  North  Capitol 
Street,  NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 


full  text  of  this  order  will  be  available 
on  QPS  for  30  days  firom  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission’s  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE.. 
Washington.  DC  20426. 

1.  Introduction 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair:  Vicky  A.  Bailey.  James  J. 
Hoecker,  William  L.  Massey,  and  Donald  F. 
Santa,  Jr. 

The  Conunission  is  amending  18  CFR 
chapter  I  to  add  a  Part  36  to  admess  the 
notice  requirement  for  applications  for 
transmission  services  under  section  211 
of  the  Federal  Power  Act  (FPA),»  as 
amended  by  the  Energy  Policy  Act  of 
1992  (Energy  Policy  Act).a 

The  Energy  Policy  Act  expanded  the 
Commission’s  authority  to  order 
transmission  services.  Under  section 
211,  the  Commission  may  order 
transmission  services  if  it  finds  that 
such  action  would  be  in  the  public 
interest,  would  not  imreasonably  impair 
the  continued  reliability  of  electric 
systems  affected  by  the  order,  and 
would  meet  the  reqxiirements  of 
amended  section  212.3  Section  211 
allows  any  electric  utility.  Federal 
power  marketing  agency,  or  any  other 
person  generating  electric  energy  for 
sale  for  resale  to  apply  for  an  order 
requiring  a  “transmitting  utility”  to 
provide  transmission  services  for  the 
applicant.'* 

Section  211(a)  provides  that,  upon 
receipt  of  an  application,  after  public 
notice  and  notice  to  each  affected  State 
regulatory  authority,  each  affected 
electric  utility,  and  each  affected 
Federal  power  marketing  agency,  and 
after  affording  an  opportunity  for  an 
evidentiary  hearing,  the  Commission 
may  issue  an  order  on  the  application. s 
This  rule  establishes  the  relations  to 
govern  this  notice  provision. 

n.  Public  Reporting  Burden 

By  adopting  this  rule,  the  Commission 
is  establishing  the  notice  procedures  to 
be  followed  when  an  application  under 
section  211  is  filed.  The  proposed  rule 
would  require  the  applicant  to  provide 


1 16  u  s  e  824). 

a  Pub.  L.  No.  102-486, 106  Stat  2776  (1992). 

>16  U.S.C624k. 

4  Section  3(23}  of  the  FPA.  16  U.S.C.  796(23],  as 
amended  by  the  Energy  Policy  Act.  de6nas  a 
"transmitting  utility”  as  any  riectric  utility, 
qualifying  cogeneration  facility,  or  Federal  power 
marketing  agency  that  owns  or  operates  electric 
powOT  transmission  facilities  that  are  used  for  the 
sale  of  electric  energy  at  wholesale. 

•  This  notice  provision  was  not  amended  by  the 
Energy  Policy  Act 
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to  the  Commission  a  form  of  notice 
suitable  for  publication  in  the  Federal 
Register,  as  well  as  to  notify  affected 
entities,  as  specified  in  section  211(a).  of 
the  filing. 

The  public  reporting  burden  for  the 
new  information  collection 
requirements  contained  in  the  rule  is 
estimated  to  average  five  hours  per 
response.  This  estimate  includes  time 
for  reviewing  the  requirements  of  the 
Commission’s  regulations,  searching 
existing  data  sources,  gathering  and 
maintaining  the  necessary  data, 
completing  and  reviewing  the  collection 
of  information,  and  filing  the  required 
information,  llie  Commission  estimates 
that  approximately  twenty  applications 
for  transmission  services  will  be 
received  each  year.  Accordingly,  the 
public  reporting  burden  is  estimated  to 
be  no  more  than  100  hours. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
Commission’s  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission.  041  North 
Capitol  Street.  NE..  Washington,  DC 
20426  [Attention:  l^chael  Miller, 
Information  Policy  and  Standard 
Branch.  (202)  208-1415],  and  to  the 
Office  of  Information  and  Regulatory 
Afiairs  of  the  Office  of  Management  and 
Budget  [Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission). 

m.  Discussion 

A.  Notice  of  Proposed  Rulemaking 

On  July  27, 1993,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
in  this  proceeding.*  The  Commission 
proposed  that  applicants  for 
transmission  services  under  section  211 
of  the  FPA  include  the  following  in 
their  filing:  (1)  A  form  of  public  notice 
suitable  for  publication  in  the  Federal 
Register  and;  (2)  a  sworn  statement  that 
the  applicant  has  provided  actual  notice 
to  affected  entities.  'The  proposed  rule 
also  defined  the  “afiected”  entities  to 
whom  actual  notice  miist  be  provided: 
(1)  Any  electric  utility  that  has  made  the 
arrangements  for  the  sale  of  electric 
energy  to  the  applicant  and  any 
transmitting  utility  being  requested  to 
transmit  the  electric  energy;  (2)  a  State 
regulatory  authority,  as  de^ed  in 
section  3(21)  of  the  FPA,  regiilating  the 
rates  and  charges  of  any  affected  electric 
utility;  and  (3)  a  Federd  power 
marketing  agency  that  operates  in  the 

•  ProvUioiu  for  Applicatioiu  for  Tran«ini«tlon 
Service*  Under  Sectira  211  of  the  Federal  Power 
Act  58  FR  41074  (Aug  2. 1993),  IV  FERC  Statutes 
and  Regulation*  1 32,499  (1993). 


service  area  of  any  affected  electric 
utility. 

B.  Comments 

The  Commission  received  six 
comments  in  response  to  the  notice  of 
proposed  rulemaking.  On  August  20. 
1993,  the  American  Public  Power 
Association  (APPA)  filed  comments. 
APPA  supports  the  proposed  rule  and 
believes  u^t  the  proposed  rule  provides 
appropriate  guidance  to  parties 
preparing  applications  for  transmission 
services. 

On  August  26, 1993,  the  Edison 
Electric  ffistitute  (EEI)  filed  comments. 
EEI  points  out  that  the  proposed  rule 
assumes  that  the  applicant  is  the  utility 
which  is  purchasing  electric  energy 
being  sold  by  another  utility.  EEI 
believes  that  the  proposed  rule  should 
be  modified  to  require  notice  to  “any 
electric  utility  that  has  made 
arrangements  for  the  sale  of  electric 
energy  to,  purchase  of  electric  energy 
from,  or  has  been  requested  to  provide 
transmission  of  electric  energy  for,  the 
applicant"  f  EH  also  requests  that  the 
ciommission  expand  the  meaning  of 
“affected”  elecMc  utility  to  include 
other  utilities,  where;  (1)  Substantial 
portions  of  the  transaction  at  issue 
could  flow  over  the  other  utility’s 
transmission  system;  (2)  the  transaction 
at  issue  could  impose  a  substantial 
impact  on  the  other  utility’s  ability  to 
use  its  system;  or  (3)  the  transaction  at 
issue  could  unreasonably  impair  the 
reliability  of  the  other  utility. 

On  August  30, 1993,  Northeast  Texas 
Electric  Cooperative,  Inc.,  Sam  Rayburn 
G&T  Electric  Cooperative.  Inc.,  and  Tex- 
La  Electric  Cooperative  of  Texas,  Inc. 
(collectively,  E^t  Texas  Cooperatives) 
filed  comments.  The  East  Texas 
Cooperatives  support  the  proposed  rule, 
which  places  the  obligation  to  provide 
actual  notice  on  the  applicant  and 
defines  the  “affected”  parties  such  that 
the  applicant  can  know  in  advance 
exactly  whom  to  notify.  The  East  Texas 
Cooperatives  also  believe  that  by 
expUdtly  defining  the  “affected” 
parties,  the  Commission  properly 
precludes  late  intervention  by  parties 
such  as  frustrated  power  sellers,  third 
parties  seeking  load  flow  claims,  or 
rivals  for  transmission  access. 

On  September  1. 1993,  New  England 
Power  Company  (NEP)  and  the  Detroit 
Edison  Company  (Detroit  Edison) 
separately  filed  comments.  NEP 
recommends  that  the  Commission 
expand  the  definition  of  “affected 
electric  utility”  to  include  other  utilities 
whose  transmission  systems  may  be 
affected  by  the  requested  transmission' 

r  EEI  CommflQt*  at  2  (emphasis  added). 


service  (as  determined  in  a  utility  study 
conducted  pursuant  to  section  213(a)  of 
the  Federal  Power  Act).*  Detroit  Edison 
argues  that  the  proposed  rule  contains 
an  inherent,  but  erroneous,  presumption 
that  applicants  for  transmission  services 
under  section  211  of  the  FPA  must 
always  be  the  purchasing  entities. 

Detroit  Edison  also  maintains  that  the 
definition  of  “affected  electric  utility” 
described  in  the  1978  PURPA 
Conference  Report*  conflicts  with  the 
new  definition  of  “transmitting  utility” 
introduced  by  the  Energy  Policy  Act, 
because  a  commercial  “contract  path” 
often  will  not  include  all  utilities  whose 
transmission  facilities  will  be  physically 
used  in  carrying  out  a  particular 
transmission  transaction. 

On  September  2, 1993,  Midwest 
Power  Systems  Inc.  (Midwest  Power) 
filed  comments.  Midwest  Power 
requests  that  the  phrase  “brief 
description  of  the  transmission  services 
sought”  in  the  delineation  of  the 
requirements  for  the  public  notice 
should  be  broadened  to  also  require  the 
applicant  to  state  the  dates  for  initiating 
and  terminating  the  requested  service, 
the  total  amount  of  power  transmitted, 
the  point  of  origin,  the  point  of  ultimate 
delivery,  and  offier  descriptive 
characteristics.  Midwest  Power  also 
wishes  to  broaden  the  definition  of 
“affected  electric  utility”  to  include  a 
utility  which  will  carry  a  significant 
portion  of  the  power  flow. 

C.  Commission  Response 

We  believe  that  the  obligation  to 
provide  actual  notice  should  be  placed 
on  the  applicant  seeking  transmission 
service.  We  also  believe  that  we  should 
explicitly  define  who  the  “affected” 
entities  are  so  that  the  applicant  can 
know  in  advance  exactly  whom  to 
notify.  Accordingly,  as  in  the  proposed 
rule,  we  have  placed  the  burden  of 
providing  actual  notice  on  the 
applicant,  and  we  have  identified  who 
is  entitled  to  receive  actual  notice. 

In  reference  to  the  point  raised  by  EH 
and  Detroit  Edison  that  the  proposed 
rule  contains  an  assumption  that  the 
applicant  will  always  be  the  entity 
purchasing  electric  energy,  we  have 
amended  the  final  rule  to  also  provide 
that,  if  the  applicant  is  the  entity  selling 
electric  energy,  it  likewise  must  provide 
actual  notice  to,  inter  alia,  the  entity 
that  has  made  arrangements  to  purchase 
the  electric  energy  to  be  transmitted. 

EH,  NEP,  Detroit  Edison,  and 
Midwest  Power  all  request  that  we 
expand  the  definition  of  “affected 
electric  utility.”  Each  provides  slightly 

•16U.S.C.824J(a). 

•Seeing  note  10. 
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different  criteria  for  who  should  be 
considered  to  be  "affected.”  However, 
none  of  the  parties  has  provided  a  clear, 
easily-determined  line  of  demarcation 
between  those  who  should  be 
considered  "affected,”  and  those  who 
should  not.  Because  of  the  natiue  of 
interconnected  transmission  systems,  as 
EEI  admits,  virtually  every  electric 
utility  could  potentially  be  affected  in 
some  way  by  every  request  for 
transmission  services.  Moreover,  actual 
power  flows  over  the  grid  can  vary 
greatly  even  horn  hour  to  hour,  and  they 
are  not  always  predictable.  In  contrast, 
the  definition  we  suggested  in  the 
proposed  rule — the  definition  provided 
for  in  the  legislative  history  of  section 
211 10 — is  clear  and  allows  for  ready 
determination  of  who  is  "affected.”  We 
see  no  reason  to  expand  the  definition 
in  such  a  way  as  to  place  a  greater,  and 
more  imcertain,  biirden  on  the 
applicant.  Accordingly,  we  decline  to 
expand  the  definition  of  "affected 
electric  utility”  as  requested  by  certain 
of  the  parties.  In  addition,  we  are 
continuing  to  provide  for  submission  of 
a  draft  Federal  Register  notice  with 
each  application  for  transmission 
services.  Publication  of  notice  in  the 
Federal  Register  will  provide  notice  to 
other  utilities  that  requests  for 
transmission  services  have  been  filed  so 
that  they  may  take  whatever  action  they 
believe  appropriate  (e.g., 
communicating  with  the  applicant, 
filing  a  protest  or  motion  for 
intervention,  etc.). 

Midwest  Power  requests  that,  in  the 
required  brief  description  of  the 
transmission  services  requested,  the 
Commission  require  applicants  to 
provide  more  specific  information.  We 
agree  that  we  should  require,  with  more 
particularity,  what  information 
applicants  must  provide.  We  will 
require  that  an  applicant  include  in  its 
brief  description  of  the  transmission 
services  requested:  the  proposed  dates 
for  initiating  and  terminating  the 
requested  transmission  services;  the 
total  amount  of  transmission  capacity 
requested;  a  brief  description  of  the 
character  and  nahire  of  the  transmission 
services  requested;  and  whether  the 
transmission  services  requested  are  firm 
or  non-firm.i< 


toHJL  R^.  95-1750,  SSth  Cong.,  2d  Sou.  91 
(1978)  ("Fw  puipoMi  ^  providing  noticn,  tlw 
confarou  intend  that  the  phnu  ‘affBctad  oloctric 
utUity*,  u  uud  in  this  subsaction  and  subtaction 
(b),  ba  intarpretad  to  apply  to  tha  two  dactric 
u^itiM  which  have  m^a  tha  anangemants  for  die 
tala  of  power  m  stall  u  tha  utility  being  laquMtad 
to  whad  tha  poster.”). 

ssThan  infonnatl<ui  laquiramants  for  puipoaas  at 
notice  are  consistent  stidi  tha  Contmisaloo’s  recent 
Policy  Statamant  Regarding  Good  Faldt  Raquasts  for 
Tran^ssion  Servicu,  at  58  FR  38964  (July  81, 


IV.  Regulatoiy  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)  requires  that  rulemakings 
contain  either  a  description  and  analysis 
of  the  effect  the  rule  will  have  on  small 
entities  or  a  certification  that  the  rule 
will  not  have  a  substantial  economic 
impact  on  a  substantial  number  of  small 
entities.  The  entities  that  would  be 
required  to  comply  with  the  rule  are 
electric  utilities.  Federal  power 
marketing  agencies,  or  persons 
generating  electric  energy  for  sale  for 
resale  and  for  the  most  part  do  not  fall 
within  the  RFA’s  definition  of  small 
entities.i3  In  addition,  given  the  limited 
amount  of  information  required  to  be 
provided,  the  rule  will  not  impose  a 
significant  economic  impact. 
Accordingly,  the  Commission  certifies 
that  this  i^e  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities.” 

V.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  effect  on  the 
human  environment.i4  The  Commission 
has  categorically  excluded  certain 
actions  from  this  requirement  as  not 
having  a  significant  effect  on  the  human 
environment.i8  No  environmental 
consideration  is  necessary  for  the 
promulgation  of  a  rule  that  is  clarifying, 
corrective  or  procedural,  or  that  does 
not  substantively  change  the  effect  of 
legislation  or  regulations  being 
amended.18  Because  this  final  rule  is 
merely  procedural,  no  environmental 
consideration  is  necessary. 

VL  Information  Collection  Statement 

The  Office  of  Management  and 
Budget’s  (0MB)  regulations  requires 
that  0MB  approve  certain  information 


1993),  m  FERC  Statutes  a  Regulations  130,975 
(1993).  However,  it  is  not  oui  intenticm  tiiat 
infonnatiOD  lequiied  for  purposes  of  Federal 
Rsgialar  and  aerial  notice  ba  as  completa  and 
detailed  as  a  good  foith  request  for  transmission 
services.  For  purposes  of  such  notice,  such  detail 
is  not  necessary. 

M5  U.S.C.  601-812. 

>*5  U.S.C.  801(3)  (citing  section  3  of  tha  Small 
Business  Act.lS  U.&C.  832).  Section  3  of  the  Small 
Business  Act  defines  a  “small-businass  concern"  as 
a  businaas  that  is  independently  owned  and 
operated  and  that  is  not  dominant  in  its  fidd  of 
oparatioQ.  15  U.S.C.  032(a). 

Regulations  implementing  National 
Environmantal  Policy  Act  of  1969, 52  FR  47897 
(De&  17, 1987),  FERC  Statutea  8  Regulations, 
Regulations  Pieanddes  1988-90  1  30,783  (1987). 
*si8CFR38a4. 

18  CFR  38a4(aM2Xli). 

«r  5  CFR  1320.13. 


and  recordkeeping  requirements 
imposed  by  an  agency. 

The  information  collection 
requirements  in  the  final  rule  are 
contain3d  in  FERC-716A,  "Notice  of 
Application  for  Order  Requesting 
Transmission  Services”.  The 
Commission  will  use  the  data  collected 
to  carry  out  its  responsibilities  imder 
Part  n  of  the  Federal  Power  Act. 

The  final  rule  has  been  submitted  to 
0MB  for  its  review.  Interested  persons 
may  obtain  information  on  the 
information  collection  requirements  of 
the  final  rule  by  contracting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  St„  NE„  Washington.  DC 
20426  [Attention:  Midiael  Miller, 
Information  Policy  and  Standards 
Branch.  (202)  208-1415].  Comments  on 
the  requirements  of  the  final  rule  can  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  0MB  [Attention: 
Desk  Officer  for  Federal  Energy 
Regulatory  Commission]. 

VIL  Effective  Date 

This  nile  is  merely  procedural  and 
does  not  affect  the  substantive  rights  of 
any  party.  The  Commission,  therefore, 
finds  good  cause  to  make  this  rule 
effective  immediately  upon  publication 
in  the  Federal  Register.  However,  the 
information  collection  provisions  will 
not  become  effective  until  approved  by 
0MB.  Notice  of  this  date  will  be 
published  in  the  Federal  Register. 

List  of  Subjects  in  18  CFR  Part  36 

Administrative  practice  and 
procedure.  Electric  power. 

By  the  Commission. 

Lois  D.  Cashel), 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  adds  part  36,  chapter  1,  title 
18  of  the  Code  of  Federal  Regulations, 
as  set  forth  below. 

1.  Part  36  is  added  to  read  as  follows; 

PART  36— RULES  CONCERNING 
APPLICATIONS  FOR  TRANSMISSION 
SERVICES  UNDER  SECTION  211  OF 
THE  FEDERAL  POWER  ACT 

Sec. 

36.1  Notice  provisions  applicable  to 
applications  for  transmission  services 
under  section  211  of  the  Federal  Power 
Act 

Authority:  S  U.S.C  551-557;  16  U.S.C. 
791a-825r,  31  U.S.C  9701;  49  U.S.C  1-27. 

138.1  Notice  provisions  applicable  to 
appileatione  for  tranamiselon  services 
under  section  211  of  the  Federal  Power  Act 

(a)  Definitions.  (1)  Affected  party 
means  each  affected  electric  utility,  each 
affected  State  regulatory  authority,  and 
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each  affected  Federal  power  marketing 
agency. 

(2)  Affected  electric  utility  means  each 
electric  utility  that  has  made 
arrangements  for  the  sale  or  purchase  of 
electric  energy  to  be  transmitted 
pursuant  to  the  particular  application 
for  transmission  services,  and  each 
transmitting  utility,  as  defined  in 
section  3(23)  of  the  Federal  Power  Act. 
16  U.S.C.  796(23),  being  requested  to 
transmit  such  electric  energy. 

(3)  Affected  State  regulatory  authority 
means  a  State  regulatory  authority,  as 
defined  in  section  3(21)  of  the  Federal 
Power  Act,  16  U.S.C.  796(21),  regulating 
the  rates  and  charges  of  each  afiected 
electric  utility. 

(4)  Affected  Federal  power  marketing 
agency  means  a  Federal  power 
marketing  agency  that  operates  in  the 
service  area  of  each  affected  electric 
utility. 

(b)  Additional  filing  requirements. 

Any  person  filing  an  application  for 
transmission  services  pursuant  to 
section  211  of  the  Federal  Power  Act.  16 
U.S.C.  824j,  shall  include  the  following: 

(1)  A  statement  of  public  notice, 
suitable  for  publication  in  the  Federal 
Register.  The  notice  shall  state  the 
applicant’s  name,  the  date  of  the 
application,  the  names  of  the  afiected 
parties,  and  a  brief  description  of  the 
transmission  services  sought.  The  notice 
shall  be  in  the  following  form: 

UNITED  STATES  OF  AMERICA 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

(Name  of  Applicant] _ 

Docket  No.  TX  (  H  1-000 
NOTICE  OF  APPUCATION  FOR  ORDER 
REQUESTING  TRANSMISSION  SERVICES 

On  [date  application  was  filed],  (name  and 
address  of  applicant]  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  requesting  that  the  Conunission 
order  (name  of  transmitting  utility  subject  to 
the  request  for  transmission  services]  to 
provide  transmission  services  pursuant  to 
section  211  of  the  Federal  Power  Act. 

[Brief  description  of  the  transmission 
services  sought,  including  the  proposed  dates 
for  initiating  and  terminating  the  requested 
transmission  services;  the  total  amount  of 
transmission  capacity  requested;  a  brief 
description  of  the  character  and  nature  of  the 
transmission  services  being  requested,  and 
whether  the  transmission  services  requested 
are  firm  or  non-firm.] 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  the  requested 
transmission  services  should  file  a  motion  to 
intervene  or  protest  with  the  Federal  Energy 
Regulatory  Coirunission,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  must  be  filed  on  or 


before _ and  must  be  served 

on  the  applicant.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to  become  a 
p>arty  must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

(2)  A  sworn  statement  that  actual 
notice,  including  the  applicant’s  name, 
the  date  of  the  application,  the  names  of 
the  afiected  parties,  and  a  brief 
description  of  the  transmission  services 
sought  (including  the  proposed  dates  for 
initiating  and  terminating  the  requested 
transmission  services,  the  total  amount 
of  transmission  capacity  requested,  a 
brief  description  of  the  character  and 
nature  of  the  transmission  services 
being  requested,  and  whether  the 
transmission  services  requested  are  firm 
or  non-firm)  has  been  served,  pursuant 
to  Rule  2010  of  the  Commission’s  Rules 
of  Practice  and  Procedure,  §  385.2010  of 
this  chapter,  on  each  affected  party. 
Such  statement  shall  enumerate  each 
person  so  served. 

(c)  Other  filing  requirements.  All 
other  filing  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  remain  in  effect  for 
applications  under  this  section. 

(FR  Doc.  93-26416  Filed  10-26-93;  8:45  am] 
BiujNQ  CODE  srir-oi-^i 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  133 
[T.D.  93-87] 

Exchange  of  Briefs  In  Copyright 
Infringement  Action 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  provide  that  in 
cases  where  imported  goods  are 
detained  by  Customs  on  suspicion  of 
copyright  infringement,  the  importer 
and  copyright  owner,  before  submitting 
documents  to  Customs  supporting  their 
views  in  regard  to  the  disputed  claim  of 
infiingement,  shall  first  provide  each 
other  with  a  copy  of  all  briefs  and 
related  materials.  The  same  procedure 
shall  be  followed  regarding  any  follow¬ 
up  rebuttal  arguments.  The  submission 
of  all  material  relating  to  the  disputed 
claim  of  infiingement  to  Customs  must 
be  accompani^  by  a  written  statement 
confirming  that  a  copy  has  already  been 
provided  to  the  opposing  party. 


Also,  in  this  connection,  the  Customs 
Regulations  are  amended  to  provide  that 
when  the  copyright  owner  has  posted 
the  required  bond  necessary  to  protect 
the  importer  fitim  possible  loss  or  harm 
should  the  detained  article  be  found 
noninfringing,  such  bond  may  not  be 
withdrawn  by  the  copyright  owner  until 
a  decision  on  the  issue  of  infiingement 
has  been  reached. 

Affording  each  party  the  opportunity, 
as  a  matter  of  course,  to  view  and 
respond  to  the  opposing  presentation 
will  result  in  reduced  costs  and 
increased  efficiency  by  eliminating 
individual  requests  having  to  be 
processed  by  Customs  xuider  the 
Freedom  of  Information  Act  to  obtain 
these  materials,  in  addition  to 
producing  more  accurate  and  better- 
informed  follow-up  submissions  by 
these  parties,  and  better  decision¬ 
making  by  customs. 

EFFECTIVE  DATE:  November  26, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Atwood.  International  Trade 
Compliance  Division,  (202-482-6960). 

SUPPLEMENTARY  INFORMATION: 
Background 

Currently.  §  133.43(c)(1)  of  the 
Customs  Regulations  (19  CFR 
133.43(c)(1))  provides  that  in  cases 
where  goods  are  detained  by  Customs 
on  suspicion  of  copyright  infiingement. 
the  importer  and  the  copyright  owner 
may  submit  legal  briefs  and  other 
pertinent  materials  to  Customs  in 
support  of  their  respective  positions  on 
the  disputed  claim  of  infiingement. 
These  submissions  are  forwarded  to 
Customs  Headquarters  for  decision. 
Frequently^  the  copyright  owner  and 
importer  will  request  a  copy  of  the 
other’s  brief  and  related  materials  under 
the  Freedom  of  Information  Act  (FOIA), 

5  U.S.C.  552,  following  which  rebuttal 
arguments  are  then  usually  made  to 
Customs. 

By  notice  published  in  the  Federal 
Register  on  July  10, 1992  (57  FR  30703), 
it  was  proposed  to  amend  §  133.43(c)(1) 
to  permit  the  exchange  of  briefs  in 
copyright  infiingement  actions. 
Specifically,  the  proposed  amendment 
of  §  133.43(c)(1)  provided  that  in  cases 
where  imported  goods  were  detained  on 
suspicion  of  copyright  infiingement,  the 
importer  and  copyright  owner  would 
furnish  each  other  with  a  copy  of  all 
additional  evidence,  briefs,  or  other 
material,  which  each  thereafter  intended 
to  submit  to  Customs  in  regard  to  the 
disputed  claim  of  infiingement.  and 
would  accompany  the  submission  of 
this  information  to  Customs  with  a 
written  statement  confirming  that  a 
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copy  had  already  been  provided  to  the 
opposing  party. 

Concomitant  with  this,  the  notice 
further  proposed  to  amend 
§  133.43(c)(4)  to  expressly  provide  that 
once  a  copyright  owner  posted  the 
required  bona  necessary  to  protect  the 
importer  from  possible  loss  or  harm 
should  the  detained  article  be  found 
noninfringing  (see  §  133.43(b)(2)),  such 
bond  could  not  be  withdrawn  by  the 
copyright  owner  imtil  a  decision  on  the 
issue  of  infringement  was  reached. 

As  observed  in  the  notice,  affording 
each  pa^  the  opportunity  to  routinely 
view  an'd  respond  to  the  opposing 
presentation  would  result  in  reduced 
costs  and  increased  efficiency  for  , 
Customs  by  eliminating  individual 
requests  having  to  be  processed  imder 
the  FOIA  to  obtain  these  materials,  in 
addition  to  producing  more  accurate 
and  better  informed  follow-up 
submissions  by  these  parties,  and  better 
decision-making  by  Customs. 

Five  commenters  responded  to  the 
notice  of  proposed  rulemaking.  One 
commenter  made  a  number  of 
recommendations  concerning  Customs 
handling  of  copyri^t  infringement 
matters  in  general,  but  did  not 
specifically  address  the  merits  of  the 
proposed  amendments  imder 
consideration.  A  description  of  the 
specific  issues  that  were  raised  with 
respect  to  the  proposal  under  review, 
together  with  Customs  analysis  thereof, 
is  set  forth  below. 

Discussion  of  Comments 

Comment:  It  is  asserted  that  proposed 
§  133.43(c)(l)(i)  is  too  limited  in  that  a 
copyright  owner  would  apparently  only 
have  to  furnish  the  importer  with  any 
"additional”  evidence  which  is 
thereafter  submitted  to  Customs  to 
substantiate  an  initial  claim  of 
infringement,  thus  excluding  any 
evidence  which  may  have  accompanied 
the  initial  claim  itself.  It  is  further 
declared  that  the  importer  should  have 
a  full  opportunity,  in  advance  of 
defending  the  claim  of  infringement,  to 
review  and  respond  to  all  evidence 
which  is  to  be  considered  by  Customs, 
regardless  of  the  timing  or  circumstance 
of  the  submission,  or  the  formality  or 
informality  thereof. 

Response:  Customs  intent  by  this 
regulation  is  to  afford  each  party  the 
opportunity  to  view  and  respond  to  the 
opposing  presentation  without  the 
burden  of  having  to  resort  to  the  FOIA 
to  obtain  these  materials,  thereby 
reducing  costs,  increasing  efficiency, 
and  faciutating  better  decision-mal^g 
by  Customs.  To  this  end, 

§  133.43(c)(l)(i).  as  proposed,  basically 
states  that  before  submitting  the 


additional  materials  to  Customs,  the 
importer  and  copyright  owner  must  first 
provide  each  other  with  a  copy  of  all 
such  information.  Thus,  the  language 
used  in  the  proposed  amendment  is 
intended  to  peiinit  both  the  importer 
and  the  cop^ght  owner  an  equal 
opportunity  to  review  the  same 
evidence  which  will  later  be  reviewed 
by  Customs,  including  evidence 
accompanying  the  initial  claim  or  denial 
of  infringement. 

To  avoid  confusion  on  this  score. 

§  133.43(c)(l)(i)  is  revised  to  make  clear 
that  the  ex^ange  of  information 
includes  the  initial  claim  or  denial  of 
infringement.  Furthermore,  to  ensure 
that  all  evidence,  including  rebuttal 
arguments,  will  be  made  available  to 
both  parties,  $  133.43(c)(l)(i)  is  revised 
to  provide  that  during  the  period  within 
which  rebuttal  arguments  may  be  made 
to  Customs,  each  party  shall  first  furnish 
the  other  with  a  copy  of  all  such  rebuttal 
material  before  timely  submitting  it  to 
Customs,  and  that  no  other  material  will 
be  accepted  by  Customs  from  either 
party  in  regard  to  the  disputed  claim  of 
infrffimment  after  the  3(May  rebuttal 
period  expires. 

Comment:  Proposed  §  133.43(c)(l)(i) 
should  be  more  specific  in  terms  of  the 
timing  and  mechanics  relating  to  the 
exchange  of  information. 

Response:  Customs  believes  that 
§  133.43(c)(l)(i),  as  revised,  clearly 
requires  that  the  exchange  of 
information  between  the  importer  and 
the  copyright  owner  take  place  within 
the  initial  30-day  period  specified  in 
§  133.43(c)(1).  and  that  the  exchange  of 
rebuttal  arguments  take  place  during  the 
30-day  rebuttal  period  and  before  their 
submission  to  Customs. 

Comment:  Proposed  §  133.43(c)(l)(i) 
fails  to  allow  for  the  respective  parties 
to  the  dispute  to  test  the  accuracy  of  the 
information  which  each  submits  to  the 
other  and  to  Customs.  It  is  suggested 
that  the  amendment  allow  for 
depositions,  as  well  as  for  the 
production  of  relevant  documents 
underljdng  the  evidence  presented,  so 
that  assertions  of  fact  can  be  explored 
and  examined  for  accuracy. 

Response:  Customs  is  satisfied  that 
the  current  administrative  practices 
which  it  follows  in  copyright 
infringement  cases  permit  a  complete 
and  accurate  review  at  the  agency  level. 

Comment:  To  further  faciutate  the 
exchange  of  briefr,  it  is  proposed  that 
Customs  provide  the  importer  and  the 
copyright  owner  with  the  name  and 
address  of  the  proper  party  to  receive 
the  briefs.  It  is  noted  tnat  if  one  or  both 
parties  are  large  corporations,  the 
identity  of  the  proper  person  to  receive 
the  briefs  is  essential  to  avoid  delay  and 


confusion.  It  is  also  suggested  that  the 
proposed  amendment  require  that  the 
brief  be  sent  by  certified  mail,  with  a 
return  receipt  requested,  in  order  to 
reduce  the  number  of  disputes  as  to 
whether  the  brief  was  timely  submitted 
to  the  opposing  party. 

Response:  Customs  believes  that  the 
present  procedures  furnish  sufficient 
information  to  enable  the  receipt  of 
briefs  by  the  appropriate  parties,  and 
that  the  parties  involved  should  be 
personally  responsible  for  ensuring  that 
a  timely  exchange  has  taken  place. 

Comment:  The  time  perioa  for  the 
exchange  of  briefs  should  be  shortened; 
as  proposed,  it  is  unduly  long  and 
further  extends  the  detention  period  of 
the  imported  article,  thereby  causing 
irreparable  injury  to  the  importer.  In 
this  connection,  the  importer  should  be 
given  the  option  of  posting  a  bond  in 
order  to  permit  the  continued 
importation  of  the  allegedly  infringing 
article  during  this  time,  with  Customs 
allowing  the  parties  to  present 
arguments  on  the  amount  of  any  bond 
imposed  either  on  the  copyright  owner 
or  the  importer. 

Response:  It  is  Customs  opinion  that 
the  time  periods  set  forth  in  the  final 
rule  are  necessary  in  order  to  allow  the 
parties  adequate  opportunity  for  the 
preparation  and  exchange  of  briefs,  as 
weU  as  for  the  review  and  rebuttal 
thereof.  Nor  should  these  time  periods 
cause  undue  injury  to  the  importer.  In 
this  latter  regard,  the  importer  may  raise 
any  concerns  about  the  amount  of  the 
copyright  owner’s  bond  with  the 
appropriate  district  director  of  Customs 
who  specifies  the  amount  of  this  bond, 
which  amount  must  be  sufficient  to 
protect  the  importer  frnm  possible  harm 
should  the  detained  article  be  found 
noninfringing 

Comment.'^e  proposed  amendments 
should  be  implemented  by  Customs  as 
quickly  as  possible. 

Response:  The  final  rule  in  this  matter 
will  b^ome  efiective  30  days  following 
its  publication  in  the  Federal  Register, 
as  provided  under  the  Administrative 
Procedure  Act. 

Conclusion 

After  careful  consideration  of  the 
comments  received  and  further  review 
of  the  matter.  Customs  has  concluded 
that  the  amendments,  with  the 
modifications  discussed  above,  should 
be  adopted. 

Regulatory  Flexibility  Act 

Based  on  the  explanation  given  in  the 
preamble,  it  is  certified,  under  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq  ),  that  the 
amendment  will  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604. 

Executive  Order  12866 
It  has  been  determined  that  these 
rules  do  not  constitute  a  significant 
regulatory  action  as  defined  in  E.O. 
12866. 

Paperwork  Reduction  Act 

No  new  recordkeeping  or  data 
collection  burdens  are  imposed  upon 
the  public  as  a  result  of  this 
amendment.  Accordingly,  it  is  not 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq). 

Drafting  Information 
The  principal  author  of  this  document 
was  Russell  Berger.  Regulations  Branch. 
U.S.  Customs  Service.  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  133 
Copyrights.  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements.  Trade 
names.  Trademarks. 

Amendment  to  the  Regulations 
Part  133,  Customs  Regulations  (19 
CFR  Part  133),  is  amended  as  set  forth 
below. 

PART  133— TRADEMARKS.  TRADE 
NAMES,  AND  COPYRIGHTS 

1.  The  authority  citation  for  Part  133 
is  revised  to  include  the  specific 
sectional  authority  thereunder,  as 
follows: 

Authority:  17  U.S.C.  101, 601, 602, 603;  19 
U.S.C  66. 1624:  31  U.S.C  9701. 

Section  133.1  also  issued  under  IS  U.S.C 
1096, 1124; 

Sections  133.2  through  133.7, 133.11 
through  133.13,  and  133.15  also  issued  under 
15  U.S.C  1124; 

Section  133.21  also  issued  under  15  U.S.C 
1124, 19  U.S.C  1526: 

Sections  133.24  and  133.46  also  issued 
under  19  U.S.C  1623; 

Section  133.53  also  issued  under  19  U.S.C 
1558(a). 

2.  Section  133.43  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(4)  to 
read  as  follows: 

1 133.43  Procedure  on  euepicion  of 
Infringing  copies. 

***** 

(c)*  *  • 

(1)  Demand  and  bond;  exchange  of 
briefs.  If  the  copyright  owner  files  a 
written  demand  for  exclusion  of  the 
suspected  infringing  copies  together 
with  a  proper  bond,  the  district  director 


shall  promptly  notify  the  importer  and 
copyright  owner  that,  during  a  specified 
time  limited  to  not  more  than  30  days, 
they  may  submit  any  evidence,  legal 
briefs  or  other  pertinent  material  to 
substantiate  the  claim  or  denial  of 
infringement.  The  burden  of  proof  shall 
be  upon  the  party  claiming  that  the 
article  is  in  fact  an  infringing  copy. 

(i)  Exchan^  of  briefs.  Before  timely 
submitting  the  additional  evidence, 
legal  hriefr,  or  other  pertinent  material 
to  Customs,  pursuant  to  paragraph  (c)(1) 
of  this  section,  in  regard  to  the  disputed 
claim  of  infiingement,  the  importer  and 
the  copyright  owner  shall  first  provide 
each  other  with  a  copy  of  all  such 
information,  including  the  importer  s 
denial  of  infiingement  and  the  copyright 
owner’s  demand  for  exclusion.  The 
subsequent  submission  of  this 
information  to  Customs  shall  be 
accompanied  by  a  written  statement 
confirming  that  a  copy  has  already  been 
provided  to  the  opposing  party.  Ilie 
district  director  shall  notify  the  importer 
and  the  copyright  owner  that  they  shall 
have  additiond  time,  not  to  exceed  30 
days,  in  which  to  provide  a  response  to 
the  arguments  submitted  by  the 
opposing  party,  and  that  rebuttal 
arguments,  timely  submitted,  shall  be 
fully  considered  in  the  decision-making 
process.  During  this  rebuttal  period  and 
before  timely  submitting  the  rebuttal 
arguments  to  Customs,  the  importer  and 
the  copyright  owner  shall  first  provide 
each  other  with  a  copy  of  all  such 
material.  The  submission  of  this  rebuttal 
material  to  Customs  shall  be 
accompanied  by  a  written  statement 
confirming  that  a  copy  has  been 
provided  to  the  opposing  party.  The 
district  director  shall  not  accept  any 
additional  material  from  the  parties  to 
substantiate  the  claim  or  denial  of 
infiingement  after  the  final  30-day 
rebuttal  period  expires. 

(ii)  Decision.  Upon  receipt  of  rebuttal 
arguments,  or  30  days  after  notification 
if  no  rebuttal  arguments  are  submitted, 
the  district  director  shall  forward  the 
entire  file,  together  with  a  sample  of 
each  style  that  is  considered  possibly 
infringing,  to  Customs  Headquarters, 
(Attention:  International  Trade 
Compliance  Division,  Office  of 
Regulations  and  Rulings),  for  decision 
on  the  disputed  claim  of  infringement. 
The  final  decision  on  the  disputed  claim 
of  infringement  shall  be  forwarded  to 
the  district  director  who  shall  send  a 
copy  thereof  to  the  copyright  owner  as 
well  as  to  the  importer. 
***** 

(4)  Withdrawal  of  bond.  Where  the 
copyright  owner  has  posted  a  bond  on 
the  grounds  that  the  imported  article  is 


infringing,  the  copyright  owner  may  not 
withd^w  the  bond  until  a  decision  on 
the  issue  of  infiingement  has  been 
reached. 

*  •  •  •  • 

Approved:  October  8. 1993. 

George  ).  Weise, 

Commissioner  of  Customs. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  93-26367  Filed  10-26-93;  8:45  am] 
BtUJNQ  CODE  4S20~02-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CGO  05-93-053] 

Special  Local  Regulations  for  Marine 
Events;  Severn  River,  College  Creek, 
and  Weems  Creek,  Annapolis,  MD 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Blue  Angels 
Airshow  held  annually  over  the  Severn 
River  in  the  vidnify  of  the  U.  S.  Naval 
Academy,  AimapoUs,  Maryland.  'These 
regulations  are  necessary  to  control 
vessel  traffic  in  the  immediate  vicinity 
of  this  event.  The  efiect  of  these 
regulations  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  spectators  and  participants. 
EFFECTIVE  DATE:  This  rule  become 
effective  November  26, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 

Portsmouth,  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  concerning  this  regulation 
in  the  Federal  Register  on  August  4,  . 

1993  (58  FR  41449).  Interested  persons  | 
were  requested  to  submit  comments.  > 
The  45-day  comment  period  ended  on 
September  20, 1993.  The  Coast  Guard  ’ 
received  one  letter  from  a  recreational  I 
boater  asking  that  we  consider  reducing  | 
the  effective  period  from  1  hour  to  30 
minutes  before  a  scheduled  event.  The 
effective  period  has  been  revised. 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C  Garrison,  project  officer. 
Boating  Affairs  Brantm,  Fifth  Coast  | 
Guard  District,  and  LT  Monica  L 
Lombardi,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 
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Background  and  Purpose 

The  Blue  Angeles  Airshow,  sponsored 
by  the  U.S.  Naval  Academy  Is  an  annual 
event  on  the  Severn  River.  As  part  of  the 
application,  the  Naval  Academy 
requested  that  the  Coast  Guard  provide 
control  of  spectator  and  commercial 
traffic  within  the  regulated  area. 

Discussion  of  Regulations 

In  the  past.  Coast  Guard  patrol  was 
providea  during  practice  sessions  and 
the  actual  performance,  which  consists 
of  six  high  performance  jet  aircraft 
flying  at  low  altitudes  in  various 
formations  over  the  Severn  River.  These 
regulations  are  necessary  to  control 
spectator  craft  and  to  provide  for  the 
safety  of  life  and  property  on  navigable 
waters  during  the  event.  The  Fedem 
Aviation  Administration  regulations 
require  closing  the  waterway  to  vessel 
traffic  as  a  prerequisite  for  t^  event. 
Historically,  commercial  traffic  has  not 
been  severely  disrupted,  and  the  Coast 
Guard  does  not  anticipate  any  problems 
in  the  future. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  imdra  Executive  Order 
12866  and  is  non-significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979).  The  economic 
impact  of  this  regulation  is  expected  to 
be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This 
regulation  will  only  be  in  effect  for  five 
hours  each  day,  for  three  days  each  year, 
and  the  impacts  on  routine  navigation 
are  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  ffie  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  imder 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632).  Since  the  impact  of  this 
regulation  on  non-participating  small 
entities  is  expected  to  be  minimal,  the 
Coast  Guard  will  certify  under  5  U.S.C 
605(b),  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  is  anticipated  that  this 
regulation  does  not  raise  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environemtnal  Assessment 

This  regulation  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket,  and  is  available  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordl^ping 
requirements.  Waterways. 


paragraph  (a)(1)  of  this  section  but  may 
not  block  a  navigable  channel. 

(c)  Effective  period.  This  section  is 
effective  during,  and  30  minutes  before 
any  scheduled  event  starts.  The 
commander.  Fifth  Coast  Guard  District 
will  publish  a  notice  in  the  Federal 
Register  and  the  Fifth  Coast  Guard 
District  Local  Notice  to  Mariners  that 
announces  the  times  and  dates  that  this 
section  is  in  effect. 

Dated:  October  IS,  1993. 

).E.  Schwartz, 

Captain,  U.S.  Coast  Guard,  Fifth  Coast  Guard 
District  Acting  Commander. 

[FR  Doc  93-26464  Filed  10-26-93;  8:45  am] 
BIUJNQ  cooe  4ei(K-14-M 


33  CFR  Part  100 


Proposed  Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Fedei^ 
Regulations  is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  §  100.518  is  added  to  read 
as  follows: 

§100.518  Severn  River,  College  Creek,  and 
Weeme  Creek,  Annapolis,  Maryland 

(a)  Definitions:  (1)  Regulated  area.  The 

waters  of  the  Severn  River  enclosed  by: 
Latitude  Longitude 

38*58'40.(r'  N  78*28'49.<r  W 

38'’98'33.(r  N  78*28'05.0~  W 

38*98'58.0"  N  78“2r40.(r  W 

38*59'51.0'  N  76'29'48  (r  W 

39^14.0*  N  78*29'38.(r  W 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  who  has  been  designated  by  the 
Commander,  Group  Baltimore. 

(b)  Special  local  regulations.  (1) 

Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regiUated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  (^ast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 


[CCGD07-83-103] 

Special  Local  Regulation;  Key  West 
Super  Boat  Race 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Key  West  Super 
Boat  Race  sponsored  by  Super  Boat 
Racing,  Inc.  This  event  will  be  held  on 
November  10  and  13, 1993,  between  10 
a.m.  EDT  (Eastern  Daylight  Time)  and  3 
p.m.  EDT.  The  regulations  are  needed  to 
provide  for  the  s^ty  of  life  on 
navigable  waters  du^g  the  event. 
EFFECTIVE  DATE:  These  regulations 
become  effective  at  10  a.m.  EDT  on 
November  10, 1993,  and  terminate  at  3 
p.m.  EDT  on  November  10, 1993,  and 
W:ame  effective  again  at  10  a.m.  EDT 
on  November  13, 1993,  and  terminate  at 
3  p.m.  EDT  on  Novem^r  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

QMC  Coyne,  project  officer,  USCG 
Group  Key  West,  (305)  292-8727. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemal^g  procedures  would  have 
been  impractical.  The  application  to 
hold  the  event  was  not  received  imtil 
September  22, 1993,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
QMC  K.T.  Coyne,  project  officer,  USCG 
Group  Key  West,  and  LCDR  B.R.  Mozee, 
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project  attorney.  Seventh  Coast  District 
Legal  Office. 

Discussion  of  Regulations 

Approximately  40  to  50  power  boats 
are  expected  to  participate  in  the  Kev 
West  Super  Boat  Race.  The  event  will 
begin  at  the  Stait/Finish  area 
approximately  0.1  nautical  miles  east  of 
Wisteria  Island  in  Key  West  Harbor  in 
approximate  position  24°34'00''  N, 
81°48'20''  W;  thence  southwestward  to 
approximate  position  24‘’30'33''  N, 
81‘*50'30"  W;  thence  east  to  approximate 
position  24*’3(r2r  N.  81'’46'54"  W; 
thence  northerly  to  an  area  0.5  nautical 
miles  south  of  Itey  West  in  approximate 
position  24‘‘32'18"N.  81“47'12"  W; 
thence  westerly  to  an  area  0.4  nautical 
miles  south  of  Fort  Taylor  Beach  in 
approximate  position  24®32'12"  N, 
81®48'24''  W;  thence  into  Key  West 
Harbor  remaining  east  of  Key  West  Main 
Channel  to  an  area  0.1  nautical  miles 
west  of  Coast  Guard  Pier  D2  in 
approximate  position  24*’33'54''  N. 
81®48'19"  W;  thence  to  Start/Finish 
area.  Regulations  are  issued  by 
Commander,  Seventh  Coast  G^ard 
District  to  provide  for  the  safety  of  life 
on  the  navigable  waters. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
en\'ironmental  impact  of  this  proposal 
consistent  with  se^on  2.B.2.08  of 
Commandant  Instruction  M16475.1B. 
and  this  proposal  has  been  determined 
to  be  categorically  excluded. 
Specifically,  the  Coast  Guard  has 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  threaten  protected  species. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  10&-{AMENDEO] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows; 


Authority:  33  U.S.C.  1233. 49  CFR  1.46  and 
33  CFR  100.36. 

2.  A  temporary  §  100.35-T07-103  is 
added  to  read  as  follows: 


§100.3&-T07-103  SpMial  Local 
Regulation:  Kay  West  Super  Boat  Race. 

(a)  Regulated  area.  All  navigable 
waters  within  a  line  drawn  through  the 


following  points: 

(1)  24*  30*  zr  N 

(2)  24*  30'  21"  N 

(3)  24*  32'  24"  N 

(4)  24*  32*  18"  N 

(5)  24*  32*  18"  N 

(6)  24*  33'  00"  N 

(7)  24*  33*  49"  N 

(8)  24“  34'  00"  N 

(9)  24*  34'  04"  N 


81*  50'  38"  W 
81*  48' 48"  W 
81*  AT  06"  W 
81*  48'  24"  W 
81*  48'  47"  W 
81*  48' 47"  W 
81*  48'  23"  W 
81*  48'  14"  W 
81*  48'  25"  W 


(b)  Special  local  regulations. 

(1)  Entry  into  the  restricted  area  is 
prohibited  unless  authorized  by  the 
patrol  commander. 

(2)  A  succession  of  not  less  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
non-paitidpating  vessel  to  stop 
ir^mediately.  The  display  of  a  red 
distress  flare  from  a  patrol  vessel  will  be 
a  signal  for  any  and  all  vessels  to  stop 
immediately. 

(c)  Elective  dates.  This  section 
becomes  elective  at  10  a.m.  EDT  on 
November  10. 1993.  and  terminate  at  3 
p.m.  EDT  on  November  10, 1993,  and 
become  effective  again  at  10  a.m.  EDT 
on  November  13, 1993,  and  terminate  at 
3  p.m.  EDT  on  November  13, 1993. 

Dated;  October  7. 1993. 

William  P.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District 
[FR  Doc.  93-26465  Filed  10-26-93;  8:45  am] 
BILUNQ  CODE  4t10-14-M 


POSTAL  SERVICE 
39  CFR  Part  20 

international  Surface  Air  Lift  Service 

AGENCY:  Postal  Service. 

ACTKM:  Interim  rule  and  request  for 
comment 


SUMMARY:  Pursuant  to  its  authority,  the 
Postal  Service  is  amending  section  246 
of  the  International  Mail  Manual  (IMM) 
to  allow  customers  to  use  International 
Surfece  Air  Lift  (ISAL)  service  to  mail 
small  ^ckets.  Currently.  ISAL  is 
limited  to  mail  classifi^  as  printed 
matter.  There  is  rising  demand  from 
mailers  to  have  a  means  of  sending 
small  commercial  samples  and  items  of 
merchandise  that  is  more  economical 
than  airmail  service  and  faster  than 
surface  maiL  This  amendment  provides 
a  service  to  meet  the  demand. 


Small  packets  will  be  accepted  at  the 
current  ISAL  rates,  except  they  will  not 
be  eligible  for  the  M-Bag  rates. 

OATES:  Effective  November  13. 1993; 
comments  by  November  26. 1993. 
ADDRESSES:  Written  comments  should 
be  directed  to  the  Manager,  Mailing 
Standards,  U.S.  Postal  ^rvice.  Room 
8430. 475  LTnfant  Plaza  West.  SW.. 
Washington.  DC  20260-2419.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocopying 
between  the  hours  of  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  at  the  above 
address. 

FOR  FURTtCR  MFORMATION  CONTACT: 
Walter  J.  Grandjean,  (202)  268-5180. 
SUPPLEMENTARY  INFORMATION: 
International  Surfece  Air  Lift  (ISAL)  is 
a  bulk  mailing  service  for  international 
shipment  of  publications,  advertising 
mail,  catalogs,  directories,  books,  and 
other  printed  matter.  The  service  is 
available  from  designated  acceptance 
cities  to  approximately  125  coimtries. 

To  use  ISAL,  a  mailer  must  send  at  least 
50  pounds  of  printed  matter  at  one  time, 
sorted  and  sat^ed  by  destination 
coimt^. 

ISAL  mail  is  transported  by  air  to  the 
destination  coimtry.  Once  in  the  foreign 
country,  the  mail  is  entered  into  that 
country’s  surfece  mail  system  for 
delivery.  As  a  result  ISAL  rates  are 
lower  than  those  for  regular  airmail, 
while  service  is  fester  than  service  for 
re^lar  surface  mail. 

Many  customers  have  requested 
permission  to  include  small  packets  in 
ISAL  shipments.  Frequently,  these 
requests  occur  because  the  item  being 
mailed  is  classified  as  third-class 
domestically.  Yet.  because  the  item 
contains  something  that  is  not  classified 
internationally  as  printed  matter,  the 
item  may  not  be  sent  through  ISAL. 
Moreover,  since  there  is  no  service 
comparable  to  ISAL  for  small  packets, 
these  customers  are  forced  to  choose 
between  re^ar  airmail  service  and 
regular  surfece  mail  service. 

After  carefully  considering  the 
operational  implications  of  allowing 
small  packets  to  be  sent  throu^  ISAL. 
the  Postal  Service  has  decided  that  it  no 
longer  is  necessary  to  restrict  the  service 
to  printed  matter.  The  Universal  Postal 
Convention  classifies  printed  matter  6md 
small  packets  as  AO  {Autres  Objets)  and 
considers  them  together  for  termini 
dues  purposes.  In  addition,  all  ISAL 
mail  must  be  sorted  and  sacked  by 
destination  coxmtry  when  it  is  tendered, 
and  the  Postal  Service  processes  ISAL 
sacks  intact  Consequently,  the  Postal 
Service’s  costs  to  process  a  given  weight 
of  ISAL  mail  shoidd  be  the  same 
regardless  of  whether  the  sack  contains 
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printed  matter,  small  packets,  or  a 
combination  of  both. 

In  light  of  the  foregoing,  effective, 
November  13, 1993,  the  Postal  Service 
is  allowing  small  packets  in  ISAL  under 
the  service’s  existing  ISAL  rates  and 
conditions  of  mailing.  Mailers  miist 
continue  to  adhere  to  the  special 
requirements  for  small  packets.  ISAL 
small  packets  will  not  1m  eli^ble  for  the 
M'Bag  rates  because,  under  me 
Universal  Postal  Convention,  this  option 
is  available  only  for  printed  matter. 

Although  39  U.S.C.  410(2)  does  not 
require  advance  notice  and  opporhmity 
for  submission  of  comments,  and  the 
Postal  Service  is  exempted  by  39  U.S.C 
410(a)  from  the  advance  notice  . 
requirements  of  the  Administrative 
Pr^dures  Act  regarding  rulemaking  (5 
U.S.C.  553),  the  Postal  Service  invites 
ublic  comment  at  the  above  address  to 
elp  monitor  the  effectiveness  of  this 
service. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Fede^  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  30  CFR  Part  20 

Foreign  relations.  Incorporation  by 
reference,  international  postal  services. 

PARr20-{AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows; 

Authority.  5  U.S.C  552(a);  39  U.S.C  401, 
404, 407, 408. 

✓ 

2.  Chapter  2  of  the  International  Mail 
Manxial  is  amended  by  revising  section 
246  to  read  as  follows: 

CHAPTER  2— CONOmONS  FOR  MAIUNQ 
•  «  *  «  « 

246  INTERNATIONAL  SURFACE  AIR 
LIFT  aSAL)  SERVICE 

246.1  Definition 

International  Surfece  Air  Lift  (ISAL)  is 
a  bulk  mailing  system  that  provides  fast, 
economical  international  delivery  of 
publications,  advertising  mail,  catalogs, 
directories,  lK)oks,  other  printed  matter, 
and  small  packets.  The  cost  is  lower 
than  that  of  airmail,  while  the  service  is 
much  fester  than  ordinary  surfece  mail. 
Customers  take  ISAL  shipments  to 
designated  U.S.  acceptance  cities,  where 
the  mail  is  flown  to  the  foreign 
destinations  and  entered  into  that 
country’s  surfece  mail  system  for 
delivery. 


246.2  Qualifying  Mail  and  Minimum 
Quantities 

Only  printed  matter  as  defined  in  241 
and  sm^  packets  as  defined  in  260  that 
meet  all  applicable  mailing  standards 
may  be  sent  in  this  service.  There  is  a 
minimum  volume  requirement  of  50 
pounds  per  shipment  except  for  the 
direct  shipment  option,  which  reqiiires 
a  minimum  of  750  pounds  to  a  single 
coimtry  destination.  Mailers  may 
present  sacks  of  pound-rate  and  piece- 
rate  mail  to  meet  minimum  quantity 
requirements.  Small  packets  may  not  be 
enclosed  in  M-Bags  and  do  not  qualify 
for  the  full  service  or  gateway /direct 
shipment  M-Bag  rates. 

246.3  General 

246.31  Availability.  ISAL  service  is 
available  to  the  foreign  coimtries  listed 
in  E^diibit  246.71,  through  designated 
U.S.  acceptance  dties. 

246.32  Designated  Acceptance 
Cities.  Exhibit  246.32  shows  cities 
designated  to  accept  ISAL. 


Exhibit  246.32,  Designated  ISAL 
Acceptance  Cities 


Akron,  OH* _ 

Knoxville,  TN.* 

AIbwiy,  NY _ 

Las  Vegas,  NV. 

Albuquerque,  NM  _ 

Utiie  Rock,  AR. 

Anchorage,  AK . 

Long  Beach,  CA.* 

Atlanta,  GA  _ _ 

Los  Angeles,  CA 

Austin,  TX . 

Louisville,  KY. 

BaMmora,  MD _ 

Memphis,  TN. 

naHinaiiia  kl  H 

MhtoiLFL. 

Bllilngs,MT _ 

Midland.  TX. 

Birmingham,  AL ......... 

MHwaukee,  Wl. 

Bismarck,  ND _ 

MinneapoHs/St  Paul, 
MN. 

Boise,  ID . . . 

Mount  Vernon,  NY.* 

Boston,  MA . 

Myrtle  Beach,  SC. 

Buffalo,  NY _ 

NashviHe,  TN. 

Burlington,  VT . 

New  Haven,  CT.* 

ChailMton,  SC . 

New  Orleans,  LA 

Chaitotia,  NC  . . 

New  York,  NY. 

Chicago,  IL _ 

NorfoOr.  VA 

Cincinnati,  OH  ... _ 

OMaho^  OK. 

Cleveland,  OH . 

Omaha,  NE. 

Colorado  Sprirtgs, 

CO.*. 

Orlando,  FL. 

Columbia,  SC  . . 

Pittsburgh,  PA 

Columbus,  OH _ 

PhUadelphia,  PA 

Dalias/Ft  Worth,  TX .. 

Providence,  Rl. 

Dayton,  OH . 

Phoenix,  AZ. 

Denver,  CO . 

Portland,  OR. 

Dee  Moines,  lA . 

Rdeigh,  NC. 

Detroit  Ml . 

Richrnorxi,  VA 

DulutttMN  . 

Rochester,  NY. 

El  Paso,  TX . 

Sacramento,  CA. 

Erie,  PA* _ _ 

SL  Louis,  MO. 

Eugene,  OR . 

Salt  Lake  City,  UT. 

Florence,  SC _ 

San  Antonio,  TX. 

Grand  Rapide,  Ml _ 

San  Diego,  CA 

Greensboro,  fX!  . . 

San  Francisco,  CA 

QreenvWe,  SC . 

San  Juan,  PR. 

Harrisburg,  PA . 

Santa  Ana,  C  A* 

Exhibit  246.32,  Designated  ISAL 
Acceptance  Cities— Continued 


Hartford,  CT . 

Seattle.  WA 

Honoluiu,  HI . 

Sioux  Fails.  SO. 

Houston,  TX . 

Spokane,  WA* 

HuntevNIe,  AL* . 

Syracuse.  NY. 

Indianapoiie,  IN . 

Tampa,  FL. 

Jackson,  MS _ 

Toledo,  OH.* 

Jacksonvtte,  FI _ 

Tucson,  AZ. 

Jersey  City,  NJ . 

Tulsa.  OK. 

Kalatnazoo,  Ml* . 

Washington,  DC. 

Kansas  CNy,  MO  ....... 

Wichita,  KS. 

‘Provisional  dties. 


246.4  Special  Services 

Special  services  provided  for  in 
Chapter  3  are  not  available  for  items 
sent  by  ISAL. 

246.5  Customs  Documentation 

See  244.6  and  264.5  for  the 
requirements  for  customs  forms. 

246.6  Permit  or  Customer 
Identification  Number 

Each  mailer  must  have  a  10-digit  ISAL 
permit  number  or  customer 
identification  number.  *1110  first  five 
digits  are  the  ZIP  Code  of  the  post  office 
where  the  permit  or  customer 
identification  number  is  issued.  The 
second  five  digits  are  separated  from  the 
first  five  by  a  hyphen  and  are  either  the 
customer’s  per^t  imprint  number  or  a 
sequential  number  issued  by  the  post 
office  of  accoxmt.  If  the  permit  imprint 
number  has  fewer  than  five  digits, 
precede  the  permit  munber  with  enough 
zeros  to  make  a  five-digit  number.  For 
example,  a  mailer  with  a  permit  imprint 
numlMr  of  29  whose  business  location  is 
in  New  Yortc  City  (10010)  is  assigned  an 
ISAL  permit  numlMr  of  10010-00029. 
This  number  must  be  used  on  Form 
3650,  Statement  of  Mailing-International 
Surfece  Air  Lift. 

246.7  Postage 
246.71  Rates 

246.711  Items  Weighing  Over  2 
Ounces.  Postage  is  paid  on  a  per-pound 
basis  by  rate  group.  M-Bags  are  also  paid 
on  a  per-poimd  b^is  by  rate  group,  even 
if  they  contain  items  weighing  2  oimces 
or  less.  Small  packets  are  ine^ble  for 
the  M-Bag  rates  and  may  not  be 
included  in  M-Bags.  Separate  reduced 
rates  are  provided  for  mail  transported 
by  the  mailer  to  the  gateway  airport  mail 
fedlities  at  New  You  (JKF);  San 
Francisco,  CA;  and  Miami,  FL;  or  when 
direct  shipment  can  be  arranged  from 
one  of  the  acceptance  cities  (see  Exhibit 
246.32). 
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Rate  group 

Full  service 

Gateway/direct  ship¬ 
ment 

Regular 

M-Bag* 

Regular 

M-Bag* 

1  . 

$2.90 

3.25 

3.40 

4.20 

$2.32 

2.60 

2.72 

3.36 

$2.60 

2.95 

3.10 

3.90 

$2.08 

2.36 

2.48 

3.12 

2 . . . 

3 . . . 

See  Exhibit  246.71  for  rtetwoilc  countries  cmd  individual  postage  rates 
*  Small  packets  may  not  be  mailed  at  these  rates. 


246.712  Items  Weighing  2  Ounces  or 
Less.  These  items  are  subject  to  a  charge 
of  32  cents  per  piece  to  all  coimtries 
where  service  is  available.  Pieces  sent  in 
M-Bags  are  subject  to  the  potmd  rates  in 
247.11.  Small  packets  are  ineligible  for 
the  M-Bag  rates  and  may  not  be 
included  in  M-Bags.  Mailings  presented 
at  one  of  the  three  gateway  offices  or 
imder  direct  shipment  arrangements 
receive  a  discount. 

246.713  Direct  Shipment.  Mailers 
may  be  authorized  dir^  shipment  rates 
from  the  designated  acceptance  cities 
listed  in  Exhibit  246.32  (except  Miami, 
FL;  San  Francisco,  CA:  and  AMF-JFK, 
NY)  when  the  Postal  Service  can  arrange 
direct  transportation  to  the  destination 
coimtry.  To  qualify,  mailers  must 
present  a  minimum  of  750  pounds  to 
each  destination  coimtry.  lliis  750- 
poimd  minimum  may  include  piece-rate 
and  pound-rate  mail.  Mailers  should 
contact  the  postmaster  at  the  designated 
acceptance  city  at  least  14  days  before 
the  hrst  desired  mailing  date. 

Postmasters  must  contact  the 
distribution  network  office  (DNO)  to 
obtain  a  contract  for  transportation.  If 
the  DNO  cannot  arrange  direct 
transportation,  the  dirt^  shipment  rate 
does  not  apply.  The  Postal  Service  may 
cancel  direct  shipment  rates  and  service 
when  direct  transportation  is  no  longer 
available. 

246.72  Payment  Methods 

246.721  Items  Weighing  2  Ounces  or 
Less.  The  following  methods  apply  for 
the  payment  of  postage  for  items  that 
weight  2  oimces  or  less: 

a.  Permit  Imprint.  Mailers  may  use 
permit  imprints  only  with  mailings  that 
contain  identical  weight  pieces.  Any  of 
the  permit  imprints  for  printed  matter 
shown  in  Exhibit  152.3  are  acceptable. 
The  imprint  must  not  denote  “l4esort 
Rate,”  "Bulk  Rate,”  or  “Nonprofit 
Organization.”  The  postage  charges  are 
computed  on  Form  3650,  Statement  of 
Mailing-International  Surface  Air  Lift, 
and  deducted  from  the  advance  deposit 
accoimt. 

b.  Postage  Meter.  If  the  mailing 
consists  of  non  identical  wei^t  pieces, 
postage  for  the  mailing  must  M  paid  by 
postage  meter  stamp  on  each  piece. 


c.  Permit  Imprints.  Mailers  may  use 
permit  imprint  with  non  identical 
pieces  if  authorized  imder  the  postage 
mailing  systems  in  DMM  P710,  P720,  or 
P730. 

d.  Precanceled  Stamps.  Mailers 
authorized  to  use  precanceled  stamps 
may  use  this  payment  method. 

246.722  Items  Weighing  Over  2 
Ounces.  Postage  must  be  paid  by  a 
permit  imprint  subject  to  the  standards 
in  DMM  1^40.  Any  of  the  permit 
imprints  for  printed  matter  shown  in 
ExMbit  152.3  are  acceptable.  The 
imprint  must  not  denote  “Presort  Rate,” 
“Bulk  Rate,”  or  “Nonprofit 
Organization.”  The  postage  charges  are 
computed  on  Form  3650  and  deducted 
from  the  advance  deposit  accoimt. 

246.723  Direct  Sacks  (M-Bags).  For 
direct  sacks  to  one  addressee.  Tag  158, 
M-Bag  Addressee  Tag,  must  be 
endorsed  “ISAL  U.S.  Postage  Paid”  or 
show  the  permit  imprint  in  the  space 
reserved  for  postage.  (If  an  M-Bag  is 
presented  with  a  mailing  when  all  other 
postage  is  paid  by  meter,  the  postage  on 
the  M-Bag  may  be  paid  by  a  meter  strip 
attached  to  the  M-Bag  tag.) 

246.73  Form  3650.  Form  3650  is 
required  for  all  ISAL  mailings. 

246.8  Weight  and  Size  Limits 

Any  item  sent  by  ISAL  must  conform 
to  the  weight  and  size  limits  for  the 
types  of  printed  matter  described  in  243 
or  for  small  packets  in  263. 

246.9  Preparation 

246.91  Addressing.  See  122. 

246.92  Marking.  Items  must  be 
endorsed  with  the  appropriate  markings 
as  shown  in  244.2  for  printed  matter 
and  in  264.2  for  small  packets.  For 
publishers’  periodicals  (second-class 
publications),  the  imprint  authorized 
imder  244.21d(2)  or  244.21d(3)  may  be 
used  in  place  of  the  “PRINTED 
MATTER-SECOND-CLASS7 
endorsement. 

246.93  Sealing.  Printed  matter  and 
small  packets  sent  by  ISAL  may  be 
sealed  at  the  sender's  option. 

246.94  Makeup 

246.941  Sortation.  All  items  must 
meet  the  makeup  requirements  in  244.4 


for  printed  matter.  244.5  for  publishers’ 
periodicals  and  264  for  small  packets. 
Items  must  be  sorted  to  the  destination 
country.  Items  weighing  2  ounces  or  less 
may  not  he  placed  in  sacks  with  items 
weighing  over  2  ounces  unless  mailings 
are  made  under  special  mailing 
programs  (see  247.213). 

246.942  Residue.  Mail  addressed  to 
different  countries  may  not  be 
commingled.  Consequently,  no  residual 
mail  is  allowed  in  an  ISAL  dispatch. 

246.943  Facing  of  Pieces  and 
Packaging.  All  pieces  must  be  faced  in 
the  same  direction  and  packaged  in 
bundles  that  are  securely  tied  or  rubber- 
banded  across  the  length  and  width. 
Pieces  that  cannot  be  bundled  because 
of  their  physical  cheuracteristics  must  be 
placed  loose  in  the  sack. 

246.944  Sacking.  Mail  to  each 
country  must  be  sa^ed  in  disposable 
gray  plastic  sacks  and  labeled  to  that 
particular  country  with  PS  Tag  155, 
Surface  Airlift  Mail.  The  three  ^ 
classifications  of  printed  matter,  as  well 
as  small  packets,  may  be  mixed  in  the 
same  sack.  The  combined  weight  of  the 
contents  and  the  sack  may  not  exceed 
66  pounds.  PS  Tag  155  must  show  the 
weight  in  kilograms.  No  minimum 
weight  per  sa^  applies. 

246.945  Direct  Sacks  to  One 
Addressee  (M-Bags)  for  ISAL.  M-Bags 
may  be  sent  in  the  ISAL  service  to  all 
countries  except  Ethiopia.  Weight, 
makeup,  sacking,  and  sorting 
requirements  must  conform  to  part  245. 
PS  Tag  158  must  show  the  complete 
address  of  the  addressee  and  the  sender 
and  be  attached  securely  to  the  neck  of 
each  sack.  M-Bags  may  not  contain 
small  packets. 

246.95  Mailer  Notification.  Mailers 
wanting  to  mail  shipments  that  weigh 
over  750  pounds  but  not  eUgihle  for 
direct  shipment  rates,  must  notify  the 
ISAL  coordinator  at  the  acceptance  city 
at  least  4  days  before  the  planned  date 
of  mailing.  Specific  country  information 
and  wei^t  per  country  must  be 
provided.  No  prior  notification  is 
required  for  mailers  with  750  pounds  or 
less. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-4794-9] 

Arizona:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Arizona  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended.  The  Environmental 
Protection  Agency  (EPA)  has  completed 
its  review  of  Arizona’s  two  applications 
and  has  made  a  decision,  subject  to 
public  review  and  comment,  that 
Arizona’s  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus.  EPA  intends  to 
approve  Arizona’s  hazardous  waste 
program  revisions.  Arizona’s 
applications  for  program  revision  are 
available  for  public  review  and 
comment. 

OATES:  Final  authorization  for  Arizona 
is  effective  December  27, 1993  unless 
EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  inunediate  final 
rule.  All  comments  on  Arizona’s 
program  revision  applications  must  be 
received  by  the  close  of  business 
November  26, 1993. 

ADDRESSES:  Copies  of  Arizona’s  program 
revision  applications  are  available 
during  the  business  horirs  of  9  a.m.  to 
5  p.m.  at  the  following  addresses  for 
inspection  and  copying: 

Arizona  Department  of  Environmental 
Quality.  Central  Office,  Office  of 
Waste  Programs,  Waste  Assessment 
Section,  3033  N.  Central  Avenue, 
Phoenix,  Arizona  85012  Phone:  602/ 
207-4211. 

Arizona  Department  of  Environmental 
Quality,  Northern  Regional  Office, 
2501  North  4th  Street,  suite  #14, 
Flagstaff,  Arizona  86004  Phone:  602/ 
779-0313  or  1-800/234-5677. 

Arizona  Department  of  Environmental 
Quality,  Southern  Regional  Office, 
4040  East  29th  Street,  Tucson, 

Arizona  85711  Phone:  602/628-5651 
or  1-800/234-5677. 

U.S.  EPA  Region  IX  Library-Information 
Center.  75  Hawthorne  Street.  San 
Francisco,  California  94105  Phone: 
415/744-1510. 

Written  comments  should  be  sent  to 
April  Katsiira,  U.S.  EPA  Region  DC  (H- 


2-2),  75  Hawthorne  Street.  San 
Francisco,  California  94105  Phone:  415/ 
744-2030. 

FOR  FURTHER  INFORMATION  CONTACT: 

April  Katsura  at  the  above  address  or 
phone:  415/744-2030. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006fb)  of  the  Resource 
Conservation  and  Recovery  Act 
(“RCRA”  or  “the  Act”),  42  U.S.C. 

6929(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  conunonly.  State  program 
revisions  are  necessitated  by  (Ganges  to 
EPA’s  regulations  in  40  CFR  parts  124, 
260  through  266,  268,  and  270. 

B.  Arizona 

Arizona  initially  received  final 
authorization  for  the  base  program  on 
November  20, 1985.  Arizona  received 
final  authorization  for  revisions  to  its 
program  on  August  6, 1991,  July  13, 
1992,  and  November  23, 1992.  On 
August  31, 1993,  Arizona  submitted  two 
applications  for  additional  revision 
approvals.  Today,  Arizona  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Arizona’s 
applications,  and  has  made  an 
immediate  final  decision  that  Arizona’s 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  approve 
final  authorization  for  Arizona’s 
hazardous  waste  program  revisions.  The 
public  may  submit  written  comments  on 
EPA’s  immediate  final  decision  up  imtil 
November  26. 1993.  Copies  of  Arizona’s 
applications  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  inmcated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Arizona’s  program 
revisions  shall  become  effective  in  60 
days  imless  an  adverse  comment 
pertaining  to  the  State’s  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  conunent  period.  If  an 
adverse  comment  is  received.  EPA  will 
publish  either:  (1)  A  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  the  comment 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 


Arizona  is  applying  for  authorization 
for  the  following  Federal  hazardous 
waste  regulations: 


Federal  requirement  |  State  authority 


Warfarin  +  Zinc 
Phosphide  Listing 


(49  FR  19922,  May 
10. 1984). 


Satellite  Accumulation 
(49  FR  49568,  De¬ 
cember  20,  1984. 

Identification  and  List¬ 
ing  of  Hazardous 
Waste;  Treatability 
Studies  Sample  Ex¬ 
emption  (53  FR 
27290,  July  19, 

1988). 

Hazardous  Waste 
Maruigement  Sys¬ 
tem,  Starxlards  for 
Hazardous  Waste 
Storage  and  Treat¬ 
ment  Tank  Systems 
(53  FR  34079,  Sep¬ 
tember  2, 1988)  in¬ 
cluding  HSWA  and 
non-HSWA  portions. 

Identification  and  List¬ 
ing  of  Hazardous 
Waste;  and  Des¬ 
ignation.  Reportable 
Quantities,  and  No¬ 
tification  (53  FR 
35412,  September 
13. 1988). 

Statistical  Methods  for 
Evaluating  Ground¬ 
water  Monitoring 
Data  from  Hazard¬ 
ous  Waste  Facilities 
(53  FR  39720,  Oc¬ 
tober  11,  1988). 

Identification  and  List¬ 
ing  of  Hazardous 
Waste;  Removal  of 
Iron  Dextran  from 
the  List  of  Hazard¬ 
ous  Wastes  (53  FR 
43878,  October  31, 
1988). 

Identification  and  List¬ 
ing  of  Hazardous 
Waste;  Removed  of 
Strontium  Sulfide 
from  the  List  of 
Hazardous  Wastes 
(53  FR  43881,  Oc¬ 
tober  31.  1988). 

Standards  for  Genera¬ 
tors  of  Hazardous 
Waste;  Manifest 
Renewal  (53  FR 
45089,  November 
8,  1988).  i 


==  Arizona  Revised  Stat- 
E  ue  (ARS)  49-922 
j  (A)  ♦  (B): 

Arizona  Administra- 
!  tive  Code  (AAC) 

1  R1 8-8-261  (A). 

!  262(A),  264(A), 

i  265(A).  268  and 
!  270(A). 

!  ARS  49-922  (A)  -r 
(B); 

AAC  R18-8-262(A). 

ARS  49-922  (A) 

(B): 

AAC  R18-8-260(C) 
and  261(A). 


I  ARS  49-922  (A)  * 

I  (B); 

!  AAC  R18-8-260(C). 

;  264(A)  and  265(A). 


ARS  49-922  (A)  * 
(B); 

AAC  R18-8-261  (A) 
*  (K),  262(A). 
264(A),  265(A), 
268  and  270(A). 


i  ARS  49-922  (A)  -r- 

I  (B): 

AAC  R18-8-264<A). 


ARS  49-922  (A)  -f 
(B); 

AAC  R1 8-8-261  (A). 
262(A),  264(A), 
265(A),  268  and 
270(A). 


I  ARS  49-922  (A) 

;  (B); 

AAC  R18-8-?61(A). 
262(A)  264(A), 
265(A),  268  and  ' 
270(A). 


ARS  49-922  (A) 

(B). 

AAC  R18-8-262(A). 
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Federal  requirement 

State  authority 

Federal  requirement 

State  authority 

Federal  requirement 

State  authority 

Hazardous  VJaslte 

ARS  4»-922  (A) 

Fanners  Exemption; 

ARS  49-922  (A) 

Land  Disposal  Re¬ 

ARS  49-922  (A)  4- 

Miscellaneous 

(B); 

Technical  Correc¬ 

(B); 

strictions  for  Third 

(B); 

Units;  Standards 

AAC  R18-8-270(A). 

tions  (53  FR  27164, 

AAC  R1S-6-262(A), 

Third  Scheduled 

AAC  R1 8-8-261  (A), 

Applicable  to  Own¬ 

July  19,  1988). 

264(A),  265(A), 

Wastes  (55  FR 

262(A),  264(A), 

ers  and  Operators 

268  and  270. 

22520,  Junel, 

265(A),  268  and 

(54  FR  615,  Janu¬ 

Land  Disposal  Re¬ 

ARS  49-922  (A)  -t- 

1990)  including 

270(A). 

ary  9. 1989). 

strictions  for  Rrst 

(B); 

HSWA  and  non- 

Amendment  to  Re¬ 

ARS  49-922  (A)  -t- 

Third  Scheduled 

AAC  R1 8-8-260  (C) 

HSWA  portions. 

quirements  for  Haz¬ 

(B); 

Wastes  (53  FR 

*  (D),  261  (A)  4- 

Organic  Air  Emission 

ARS-49-922  (A)  4- 

ardous  Waste  Incin¬ 

AAC  R18-8-270(A). 

31138,  August  17, 

(G),  262(A), 

Standards  for  Proc¬ 

(B); 

erator  Permits  (54 

1988,  as  amended 

263(A),  264(A), 

ess  Vents  and 

AAC  R18-8-260(C), 

FR  4286,  January 

on  F^oiary  27, 

265(A),  266,  268 

Equipment  Leaks 

261(A),  264(A), 

30,  1989). 

1989  at  54  FR 

and  270  (A)  +  (0). 

(55  FR  25454,  June 

265(A)  and  270(A). 

Delay  of  Closure  Pe¬ 

ARS  49-922  (A)  •«- 

8264). 

21,  1990). 

riod  for  Hazardous 

(B); 

Land  Disposal  Re¬ 

ARS  49-922  (A)  4- 

Toxicity  Characteris¬ 

ARS  49-922  (A)  4- 

Waste  Management 

AAC  R18-8-264(A), 

striction  Amend¬ 

(B): 

tics;  Hydrocarbon 

(B); 

Facilities  (54  FR 

265(A)  and  270(A). 

ments  to  Rrst  Third 

AAC  R1 8-8-260  (C) 

Recovery  Oper¬ 

AAC  R18-8-261(A). 

33376,  August  14, 

Scheduled  Wastes 

4-  (D),  261  (A)  4- 

ations  (55  FR 

1989). 

(54  FR  18836,  May 

(G),  262(A), 

40834,  October  5, 

Mining  Waste  Exclu¬ 

ARS  49-922  (A) 

2,  1989). 

263(A),  264(A), 

1990,  as  amended 

sion  1  (54  FR 

(B): 

265(A),  266,  268 

on  Febmary  1, 

36592,  September 

AAC  R1 8-8-261  (A). 

and  270  (A)  4-  (0). 

1991  at  56  FR  3978 

1,  1989). 

Land  Disposal  Re¬ 

ARS  49-922  (A)  4- 

and  on  April  2, 

- 

Testing  and  Mortitor- 

ARS  49-922  (A) 

strictions  for  Sec¬ 

(B); 

1991  at  56  FR 

ing  Activities  (54  FR 

(B); 

ond  Third  Sched¬ 

AAC  R1 8-8-260  (C) 

13406). 

40260,  September 

AAC  R18-8-260(C) 

uled  Wastes  (54  FR 

4-  (D),  261  (A)  4- 

Petroleum  Refinery 

ARS  48-922  (A)  4- 

29,  1989). 

and  261(A). 

26594,  June  23, 

(G),  262(A), 

Primary  and  Sec¬ 

(B): 

Modification  of  F019 

ARS  99-922  (A) 

1989). 

263(A),  264(A), 

ondary  Oil/Water/ 

AAC  R1 8-8-261  (A). 

Usting,  (55  FR 

(B); 

4 

265(A),  266,  268 

Solids  Separation 

5340,  February  14, 

AAC  R1 8-6-261  (A), 

and  270  (A)  4-  (O). 

Sludge  Listings 

1990). 

262(A),  264(A), 

Land  Disposal  Re¬ 

ARS  49-922  (A)  4^ 

(F037  and  F038) 

265(A),  268  and 

striction;  Correc¬ 

(B); 

(55  FR  46354,  No¬ 

270(A). 

tion  to  the  First 

AAC  R18-8-260  (C) 

vember  2,  1990,  as 

Testing  and  Monitor¬ 

ARS  49-922  (A) 

Third  Scheduled 

4-  (D),  261  (A)  4- 

amended  on  De¬ 

ing  Activities;  Tech¬ 

(B); 

Wastes  (54  FR 

(G),  262(A), 

cember  17, 1990,  at 

nical  Correctiorrs 

AAC  R1 8-8-260(0 

36967,  September 

263(A),  264(A), 

55  FR  51707). 

(55  FR  8948,  March 

and  261(A). 

6, 1989,  as  amend¬ 

265(A),  266,  268 

Wood  Preserving  List¬ 

ARS  49-922  (A)  4- 

9,  1990). 

ed  on  June  13, 

and  270  (A)  4- (0). 

ings  (55  FR  50450, 

(B); 

HSWA  Codification 

ARS  49-922  (A)  + 

1990  at  55  FR 

December  6, 1990). 

AAC  R1 8-8-260  (C) 

Rule;  Household 

(B); 

23935). 

4-  (E),  262  (A)  4- 

Waste  (50  FR 

AAC  R1&-8-261  (A) 

Reportable  Quantity 

ARS  49-922  (A)  4- 

(B),  264(A),  265 

28702,  July  15, 

(D),  264(A), 

Adjustment  Meth^ 

(B): 

(A)  4-  (H)  and 

1985). 

265(A),  and  268. 

Bromide  Production 

AAC  R1 8-8-261  (A), 

270(A). 

HSWA  Codification 

ARS  49-922  (A) 

Wastes  (54  FR 

262(A),  264(A), 

Land  Disposal  Re¬ 

ARS  49-922  (A)  4- 

Rule;  Research  and 

(B); 

41402,  October  6, 

265(A),  268  and 

strictions  for  Third 

(B): 

Development  Per¬ 

AAC  R18-8-270(A). 

1989). 

270(A). 

Third  Scheduled 

AAC  R1 8-8-261  (A), 

mits  (50  FR  28702, 

Report^e  Quantity 

ARS  49-922  (A)  4- 

Wastes;  Technical 

262  (A)  4-  (B),  268 

July  15,  1985). 

Adjustment  (54  FR 

(B): 

Amendments  (56 

and  270(A). 

Land  Disposal  Re¬ 

ARS  49-922  (A) 

50968,  December 

AAC  R1 8-8-261  (A), 

FR  3864,  January 

strictions  (Solvents 

(B); 

11,  1989). 

262(A),  264(A), 

31,  1991). 

and  Dioxins)  (51  FR 

AAC  R18-e-260  (C), 

265(A),  268  and 

Toxicity  Characteris¬ 

ARS  49-922  (A)  4- 

40572,  Novernber 

(D)  +  (G),  261  (A) 

270(A). 

tic; 

(B); 

7, 1986  as  amend¬ 

•I-  (G),  262(A), 

Toxicity  Characteristic 

ARS  49-922  (A)  4- 

Chlorofluorocarbon 

AAC  R18-8-261(A). 

ed  on  June  4, 1987 

263(A),  264(A), 

Revisions  (55  FR 

(B); 

Refrigerants  (56  FR 

at  52  FR  21010). 

265(A),  266,  268 

11798,  March  29, 

AAC  R1 8-8-261  (A) 

5910,  February  13, 

and  270  (A)  +  (0). 

1990,  as  amended 

4-  P),  264(A), 

1991). 

California  List  Waste 

ARS  49-922  (A)  + 

on  June  29,  1990  at 

265(A)  and  268. 

Burning  of  Hazardous 

ARS  49-922  (A)  4- 

Land  Disposal  Re¬ 

(B): 

55  FR  26986). 

Waste  in  Boilers 

(B): 

strictions  (52  FR 

AAC  R1 8-8-260  (C), 

Listing  of  1, 1- 

ARS  49-922  (A)  4- 

and  Industrial  Fur¬ 

AAC  R1 8-8-260  (C), 

25760,  July  8, 

(D)  ♦  (G),  261  (A) 

Dimethylhydrazine 

(B): 

naces  (56  FR  7134, 

(E)  4.  (F),  261(A), 

1987,  as  amended 

*  (G),  262(A), 

Production  Wastes 

AAC  R1 8-8-261  (A), 

Febmary  21, 1991). 

264(A),  265(A), 

on  October  27, 

263(A),  264(A), 

(55  FR  18496,  May 

262(A),  264(A), 

266  (A)  4-  (B)  and 

1987  at  52  FR 

265(A),  266,  268 

2, 1990). 

265(A),  268  and 

270(A). 

41295). 

and  270  (A)  *  (0). 

270(A). 

Removal  of  Strontium 

ARS  49-922  (A)  4- 

Identification  and  List¬ 

ARS  49-922  (A)  -t- 

HSWA  Codification 

ARS  49-922  (A)  4- 

Sulfide  from  the  List 

(B); 

ing  of  Hazardous 

(B); 

Rule,  Double  Lin¬ 

(B); 

of  Hazardous 

AAC  R1 8-8-261  (A). 

Waste;  Technical 

AAC  R1 8-8-261  (A). 

ers;  Correction  (55 

AAC  R18-8-264(A) 

Wastes;  Technical 

Correction  (53  FR 

FR  19262,  May  9, 

and  265(A). 

Amendment  (56  FR 

27162,  July  19, 

1990). 

7567,  February  25, 

1988). 

1991). 
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Federal  requirement 


State  authority 


Organic  Air  Emission 
Standards  for  Proc¬ 
ess  Vents  and 
Equipment  Leaks; 
Tecttfiical  Amend¬ 
ment  (56  FR  19290. 
AprN  26,  1991). 
Administrative  Stay 
for  K069  Listing  (56 
FR  19951.  May  1. 
1991). 

Revisiorw  to  F037 
and  F038  Listings 
(56  FR  21955,  May 

13. 1991) . 

Mining  Exclusion  III 

(56  FR  27300,  June 

13. 1991) . 

Wood  Preserving  List¬ 
ings  (56  FR  27332. 
June  13,  1991). 


ARS  49-922  (A) 

(B);  AAC  R18-8- 
264(A).  265(A)  and 
270(A). 


ARS  49-922  (A) 

(B); 

AAC  R1&-8-261  (A) 
♦  (K). 

ARS  4»-922  (A)  > 
(B): 

AAC  R18-6-261(A). 

ARS  49-922  (A) 

(BY. 

AAC  418-8-261  (A). 
ARS  49-922  (A) -t- 
(B): 

AAC  R18-&-261(A). 
264(A)  and  265(A). 


Arizona  agrees  to  review  all  State 
hazardous  waste  permits  which  have 
been  issued  under  State  law  prior  to  the 
effective  date  of  this  authoriution. 
Arizona  agrees  to  then  modify  or  revoke 
and  reissue  such  permits  as  necessary  to 
require  compliance  with  the  amended 
State  program.  The  modifications  or 
revocation  and  reissuance  will  be 
scheduled  in  the  annual  State  Grant 
Work  Plan. 

Arizona  is  not  being  authorized  to 
operate  any  portion  of  the  hazardous 
waste  progrmn  on  Indian  lands. 

C  Decision 

I  conclude  that  Arizona’s  applications 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Arizona  is  granted  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised. 

Arizona  is  now  responsible  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 

Erogram  applications,  subject  to  the 
nutations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Public  Law 
98-616,  November  8, 1984)  (“HSWA”). 
Arizona  also  has  primary  enforcement 
responsibilities,  althou^  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  imder  sections 
3008,  3013  and  7003  of  RCaiA. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the  * 
requirements  of  section  3  of  Executive 
Order  12291. 


Certification  Under  the  Regulatory 
Flexihility  Act 

Pursuant  to  the  provisions  of  4  U.S.C 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Arizona’s 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procediire, 
0)nfidential  business  information. 
Hazardous  materials  transportation, 
Hazardoxis  waste,  Indian  Irads, 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authorit3r:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a).  6926, 6974(b). 

Dated:  October  6, 1993. 

)ohn  Wise, 

Acting  Regional  Administrator. 

[FR  Doc  93-26408  Filed  10-26-93;  8:45  am] 
BOXJNQ  cooc  ssao-so-p 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  69 
[CGO  93-069] 

Measurement  of  Vessels;  Water  Ballast 
Exemption 

agency:  Coast  Guard.  DOT. 

ACTION:  Policy  statement. 

SUMMARY:  In  response  to  an  inquiry,  the 
Coast  Guard  is  publishing  a  policy 
statement  to  clarify  its  position 
concerning  exemption  of  water  ballast 
spaces  from  the  gross  tonnage  of  a 
vessel.  This  clarification  will  remove 
the  tonnage  limitation  for  exclusion 
from  the  ^culation  of  gross  tonnage  of 
water  ballast  spaces  carrying  water  to  be 
used  for  underwater  drilling,  mining, 
and  related  purposes,  including 
production,  of  ^  vessels  carrying 
goods,  supplies,  or  equipment  in 
sup^rt  of  exploration,  exploitation,  or 
pr^uction  of  offihore  mineral  or  energy 
resources. 

EFFECTIVE  DATE:  October  27, 1993. 


[ 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  C  Hixson,  Vessel 
Documentation  and  Toimage  Survey 
Branch  at  (202)  267-1492. 

SUPPLEkCNTARY  INFORMATION: 

Historically,  spaces  adapted  for  water 
ballast  and  certified  as  not  available  for 
the  carriage  of  cargo,  stores,  supplies,  or 
fuel  were  excluded  from  the  calculation 
of  a  vessel’s  gross  tonnage  under  46 
U.S.C.  77.  D^ng  the  1950’8  as  offshore 
oil-well  drilling  rigs  began  to  appear  in 
greater  numbers,  special  purpose  vessels 
were  designed  to  serve  the  rigs.  Most  of 
these  offshore  supply  vessels  were 
designed  to  admeasure  at  less  than  200 
gross  tons  to  avoid  compliance  with 
certain  Cfoast  Guard  inspection  and 
manning  requirements.  Since  the  rigs 
needed  fresh  water  to  mix  cements  and 
drilling  muds,  the  supply  vessels — 
which  had  been  designed  with  ample 
ballast  water  speces—hegan  carrying 
fresh  water  in  some  of  their  ballast 
water  tanks  to  discharge  to  the  rigs. 
Under  46  U.S.C.  77  however,  the 
carriage  of  drilling  water  in  ballast  water 
spaces  had  the  effect  of  converting  the 
spaces  into  cargo  spaces,  which  were 
not  exempt  from  gross  tonnage. 

Including  the  converted  spaces  into  the 
gross  tonnage  of  the  supply  vessels 
would  cause  many  of  them  to  measure 
at  more  than  200  gross  tons  thereby 
subjecting  them  to  many  of  the  Coast 
Guard’s  inspection  and  manning 
requirements  that  they  were  designed  to 
avoid.  Public  Law  85-654  (72  Stat.  611), 
approved  on  August  14, 1958,  amended 
46  U.S.C.  77  to  permit  the  carriage  of 
water  for  use  in  imderwater  drilling, 
mining,  and  related  purposes  in  ballast 
waster  spaces.  The  amendment 
authorized  the  exemption  from  gross 
tonnage  of  ballast  water  spaces  certified 
as  not  available  for  the  carriage  of 
cargo— other  than  ballast  water  for  use 
in  underwater  drilling,  mining,  and 
related  purposes,  including 
production — stores,  supplies,  or  fuel. 
Although  there  was  testimony  before 
Congress  that  most  of  these  supply 
vessels  were  designed  to  admeasure  at. 
less  than  200  gross  tons  to  avoid 
compliance  with  certain  Cfoast  Guard 
inspection  and  manning  requirements, 
no  toimage  parameter  was  ever  inserted 
into  the  statute. 

Influenced  by  the  apparent  purpose  of 
the  amended  statute  to  benefit  offshore 
supply  vessels,  the  Coast  Guard  has  over 
the  years  by  policy  interpreted  the 
exclusion  to  include  a  toimage 
limitation.  Gradually,  as  the  nvunbers 
and  needs  of  the  rigs  changed,  the  size 
of  the  supply  vessels  increased.  In 
response  to  the  increasing  size  of  the 
supply  vessels,  the  Cfoast  Guard’s  policy 
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tonnage  limitation  for  the  exclusion  rose 
to  include  vessels  of  500  gross  tons  or 
less.  In  1980,  Public  Law  96-378  (94 
Stat.  1513)  statutorily  defined  o&hore 
supply  vessels  as  vessels  of  more  than 
15  gross  tons  but  less  than  500  gross 
tons  regularly  carrying  goods,  supplies, 
or  equipment  in  support  of  exploration, 
exploitation,  or  production  of  ofishore 
mineral  or  energy  resources.  With  the 
statutory  definition  of  offshore  supply 
vessels  apparently  in  harmony  with  the 
Coast  Guam’s  policy  on  those  vessels 
granted  the  ballast  water  space 
exemption,  the  policy  was  maintained 
and  applied  only  to  Mnefit  of  offshore 
supply  vessels. 

In  1983  title  46.  U.S.  Code  was 
codified  and  section  77  was  placed  in 
title  46  appendix.  On  October  21, 1966, 
46  U.S.C  app.  sections  77  (including 
the  amendment)  was  repealed  by  Public 
Law  99-509  (100  Stat  1928)  which, 
among  other  things,  added  chapter  145 
to  title  46,  U.S.  C^e.  Chapter  145,  in 
section  14512,  provides  general 
regulatory  authority  for  standard 
tonnage  measurement  with  the 
requirement  that  the  regulations  must 
provide  for  tonnages  comparable  to 
those  that  could  have  been  assigned 
imder  46  U.S.C.  app.  section  75  and  77 
prior  to  their  repeal.  The  exemption 
firom  the  calculation  of  gross  tonnage  for 
water  ballast  spaces,  induding  the 
language  permitting  the  carried  of 
drilling  water  in  those  spaces,  is  found 
in  46  CFR  69.117(f). 

In  response  to  an  inquiry  from 

the  policy,  the  Coast  Guar^  conducted 
a  review  of  its  policy  and  the  statutes. 

As  a  result  of  that  review,  the  Coast 
Guard  has  determined  that  imputing  a 
tonnage  Umitation  to  46  U.S.C.  app. 
section  77  could  not  be  supported  and 
that  a  policy  imposing  a  gross  tonnage 
limitation  for  exemption  of  ballast  water 
spaces  is  not  justified.  Therefore,  spaces 
adapted  only  for  water  ballast  and  not 
available  for  stores,  supplies,  fuel,  or 
cargo— other  than  water  to  be  used  for 
underwater  drilling,  mining,' and  related 
pxirposes,  induding  produ^on — may 
be  exduded  fiom  the  calculation  of 
gross  tonnage  of  all  vessels  carrying 
goods,  supplies,  or  equipment  in 
support  of  exploration,  exploitation,  or 
pr^uction  of  offshore  mineral  or  energy 
resources. 

Dated:  October  21, 1993. 

A.E.  Henn, 

Bear  Admiral,  U.S.  Coast  Guard.  Chi^,  (^fice 
of  Marine  Sa^ty,  Security  and  ^vironmental 
Protection. 

(FR  Doc.  93-26463  Piled  10-26-03;  8:45  am] 
HUMQ  coot  aate-M-M 


FEDERAL  COMMUNICATiONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  01-45,  FCC  93-404] 

Operator  Service  Access  and  Pay 
Telephone  Compensation  Rules 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  its  Memorandum  Opinion 
and  Order  on  Reconsideration,  the 
Commission  affirms  certain  aspects  of 
the  Second  Report  and  Order  and  makes 
a  number  of  modifications.  First,  the 
Commission  affirms  its  holding  that 
interexchange  carriers  (KCs)  must  pay 
competitive  payphone  owners  (PPOs) 
compensation  in  the  amount  of  $6  per 
month  per  payphone.  Second,  the 
Commission  modifies  the  Second 
Report  and  Order  to  allow  DCCs  to  avoid 
the  obligation  to  pay  compensation  if 
they  do  not  receive  access  code  calls 
from  payphones  to  which  they  are  not 
presubsoibed.  Third,  the  Commission 
affirms  its  decision  to  vise  to  toll 
revenue  standard  for  apportioning 
compensation  among  mose  DCCs 
required  to  pay.  Fourth,  the  Commission 
clarifies  in  a  number  of  respects  its 
requirements  pertaining  to  the 
customer-owned  coin-operated 
telephone  (C(XX)T)  lists  provided  by 
locm  exchange  carriers  (I£Cs)  to  DC^. 

In  addition,  the  Commission  denies 
Allnet’s  Application  for  Review  of  a 
decision  by  the  Common  Carrier  Bureau 
relating  to  the  list  of  DCCs  required  to 
pay  compensation.  The  Commission’s 
Memorandum  Report  and  Order  on 
Reconsideration  ensures  that  PPOs 
receive  fidr  compensation  for  the  service 
they  provide  in  originating  interstate 
access  code  calls  firom  their  payphones. 
EFFECTIVE  DATE:  September  16. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Carowitz,  Common  Carrier 
Bureau,  Policy  and  Program  Planning 
Division.  (202)  632-1303. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  CC  Docket  91-35, 
adopted  August  17, 1993  and  released 
September  16, 1993. 

The  complete  text  of  this 
Memorandum  Opinion  and  Order  on 
Reconsideration  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Refarence 
Center,  room  239, 1619  M  Street,  NW., 
Washington,  DC  20554,  and  may  also  be 
purchas^  ^m  the  Commission’s  copy 
contractor.  International  Transcription 


Service,  Ihc.,  at  (202)  857-3800,  room 
246, 1019  M  Street.  NW..  Washington. 

DC  20554. 

1.  On  April  6, 1992,  the  Commission 
adopted  a  Second  Report  and  Order,  57 
FR  21038,  May  18. 1992,  prescribing  a 
mechanism  by  which  competitive 
payphone  owners  (“PPOs”)  may  collect 
compensation  from  certain 
interexchange  carriers  (“DCCs”)  for 
originating  interstate  access  code  calls 
firom  their  payphones.  Eight  parties  filed 
petitions  for  reconsideration  of  this 
order.  The  Commission  affirms  the 
Second  Report  and  Order.  57  FR  21038 
(May  18. 1992),  in  certain  respects  and 
modifies  it  in  others. 

2.  The  Commission  denies  the  motion 
of  the  American  Public  . 
C^ommunications  Ckiuncil  (APCC)  for 
reconsideration  of  the  $6  compensation 
rate.  Many  of  the  arguments  about  the 
compensation  amount  were  disposed  of 
in  the  Second  Report  and  Order,  and  the 
few,  new  arguments  do  not  convince  the 
Commission  to  revise  the  prescribed  $6 
amount 

3.  The  Commission  concludes  that  an 
DCC  that  does  not  receive  access  code 
calls  fiom  payphones  on  which  it  is  not 
the  presubscribed  carrier  should  be 
per^tted  to  avoid  the  compensation 
requirement  The  Commission  modifies 
the  Second  Report  and  Order  to 
establish  a  procedure  by  which  these 
DCCs  may  have  their  names  removed 
fiom  the  list  of  carriers  required  to  pay 
compensation.  Each  year,  typically  in 
Jime,  the  FCC  issues  a  staff  report 
entitled  “Long  Distance  Marimt  Shares’’ 
which  identifies  those  DCCs  with  annual 
toll  revenues  in  excess  of  $100  million 
in  the  previous  year.  To  remove  its 
name  mm  this  list  for  PPO 
compensation  purposes,  an  DCC  must, 
withffi  30  days  after  public  notice  of  the 
report,  file  with  the  Chief,  Common 
Carrier  Bureau,  a  notarized  affidavit 
stating  that  the  DCC  does  not  receive  end 
use-initiated  access  code  calls  fiom 
payphones  on  which  it  is  not  the 
presubscribed  carrier.  The  affidavit 
must  be  signed  by  the  corporate  officer 
with  principal  responsibility  for 
operator  service  operations  of  the  DCC 
Affidavits  must  be  refiled  each  year. 

4.  The  Commission  affirms  the 
decision  in  the  Second  Report  and 
Order  to  apportion  compensation  based 
on  toll  revenues.  While  using  the  actual 
amount  of  access  code  traffic  or 
revenues  would  be  preferable,  many 
DCC^  do  not  currently  track  this 
information,  and  AT&T,  the  largest  DCC, 
does  not  possess  the  technical  capability 
to  distinguish  lOXXX  access  code  calls 
fiom  04-  calls.  None  of  the  other 
methods  proposed  by  parties,  such  as 
switched  minutes  or  operator  service 
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traffic,  would  represent  a  more  acciuate 
approach  than  using  toll  revenues. 

5.  Currently,  LECs  include  the  line 
number,  PPO  name,  and  billing  address 
for  each  payphone  on  their  COCXTr  list. 
The  Commission  declines  to  mandate 
the  provision  of  additional  information 
in  the  absence  of  a  showing  that  it  is 
necessary  to  verify  a  compensation 
obligation.  The  Commission  also  rejects 
a  request  that  the  Commission  require 
LECs  to  make  the  CCXX)T  list  available 
to  entities  other  than  those  required  to 
pay  compensation.  In  addition,  the 
Commission  prohibits  any  IXC  that 
receives  this  list  from  using  it  for  any 
purpose  other  than  verifying  its 
compensation  obligation,  and  it  requires 
those  IXCs  to  restrict  the  availability  of 
that  list  to  personnel  performing  this 
function. 

6.  The  Commission  declines  to 
require  LECs  to  take  extraordinary 
measures  to  identify  competitive 
payphones  in  their  region  that  do  not 
subscribe  to  COCOT  service.  The 
Commission  also  holds  that  IE!Cs  may 
recover  their  reasonable  costs  in 
generating  and  producing  these  lists 
through  direct  barges  to  entities  using 
them.  The  Commission  also  clarifies 
that  a  PPO  seeking  compensation  for 
payphones  that  are  not  included  on  a 
LEC  COCOT  list  satisfies  its  obligation 
to  provide  alternative  reasonable 
verification  to  an  IXC  if  it  provides  to 
that  DCC  a  notarized  affidavit,  signed  by 
the  president  of  the  company  attesting 
that  each  of  the  payphones  for  which 
the  PPO  seeks  compensation  is  a 
competitive  payphone  that  was  in 
worldng  order  as  of  the  last  day  of  the 
com^nsation  period. 

7.  The  Commission  continues  to 
believe  that  a  per-call  compensation 
mechtmism  is  preferable  to  a  flat  fee  per- 
phone.  However,  it  caimot  conclude 
that  a  per-call  mechanism  can  be 
implemented  at  this  time.  Therefore,  the 
Commission  directs  the  Common 
Carrier  Bureau  to  continue  monitoring 
progress  in  this  area  and  work  with  the 
industry  to  explore  ways  of  moving  to 

a  per-c^l  mechanism. 

8.  The  Commission  also  concludes 
that  the  Common  Carrier  Bureau  acted 
properly  and  within  the  scope  of  its 
authority  in  responding  to  a  request  by 
Allnet  Communications  Services,  Inc. 
(Allnet)  relating  to  the  list  of  IXCs 
required  to  pay  compensation. 
Therefore,  the  Commission  denies 
Allnet’s  Application  for  Review. 

Further  Final  Regulatory  Flexibility 
Anal3r8is 

9.  Need  and  purpose  of  this  action. 
The  Commission  prescribed  an  interim 
compensation  medianism  and  rate  of  $6 


per  payphone  per  month  for  PPOs  for 
originating  interstate  access  code  calls 
firom  their  payphones.  The 
compensation  rate  is  designed  to 
promote  the  Commission’s  regulatory 
reform  initiatives  by  providing  PPOs  fair 
compensation  for  the  service  they 
provide  in  originating  interstate  access 
codes. 

10.  Summary  of  issues  raised  by 
pubUc  comments  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis. 
There  were  no  comments  filed  on  the 
Further  Initial  Regulatory  Flexibility 
Analysis. 

11.  Significant  alternatives  considered 
and  rejected.  In  this  proceeding,  the 
Commission  received  extensive 
comments  on  the  issues.  After  carefully 
weighing  all  aspects  of  the  issues  and 
comments  in  this  proceeding,  the 
Commission  has  taken  the  most 
reasonable  course  of  action  pursuant  to 
the  Telephone  Operator  Consumer 
Services  Improvement  Act  (TOCSIA), 
while  simultaneously  minimizing 
regulations  that  would  impose  undue 
economic  burdens  on  small  entities. 

12.  In  considering  the  method  by 
which  compensation  would  be 
computed,  the  Commission  concluded 
that  compensation  for  interstate  access 
code  calls  should  be  paid  to  PPOs  on  a 
per-phone,  rather  than  a  per-call  basis. 
The  Commission  foimd  that  while  per- 
call  compensation  would  create  greater 
incentives  for  PPOs  to  place  payphones 
in  locations  that  generate  the  most 
interstate  traffic,  it  is  not  yet  feasible  to 
implement  per-call  compensation  since 
no  entity  oirrently  has  the  ability  to 
determine  accurately  the  number  of 
access  code  calls  that  originate  from 
competitive  payphones. 

13.  The  Commission  determined  that 
there  was  no  single  correct 
compensation  rate  and  identified  three 
reasonable  approaches  to  establish  a 
range  of  reasonable  compensation  rates. 
The  Commission  examined:  (1)  The 
access  charge  compensation  that  a  LEC 
receives  for  its  regulated  provision  of 
payphones;  (2)  the  level  of  LEC  0  - 
transfer  service  charges;  and  (3)  AT&T 
0-f  commission  levels.  These  three 
approaches  yielded  compensation  rates 
in  the  range  of  $5.25  to  $6.87  per 
payphone  per  month.  The  Commission 
decided  on  a  rate  of  $6  per  phone  per 
month,  which  is  in  the  middle  of  mis 
range  of  reasonable  rates. 

14.  Additionally,  to  minimize 
administrative  burdens,  the  Commission 
limited  compensation  obligations  to 
those  IXCs  who;  (1)  earn  annual  toll 
revenues  in  excess  of  $100  million;  (2) 
provide  operator  services;  and  (3) 
receive  interstate  access  code  calls  from 
payphones  to  which  they  are  not 


presubscribed.  To  further  minimize 
burdens,  the  Commission  required  the 
LECs  to  submit  to  each  participating  IXC 
a  list  of  all  phones  taking  COCOT 
service  to  each  LECs  region.  These  lists 
permit  IXCs  to  verify  that  a  payphone 
exists,  is  in  working  order,  and  is  owned 
by  the  PPO  submitting  a  bill. 

15.  The  actions  that  the  Commission 
took  in  the  Second  Report  and  Order, 
and  the  modifications  herein,  do  not 
have  a  significant  economic  impact  on 
small  business  entities.  The  only 
mandatory  obligations  fall  on  two  types 
of  entities,  neither  of  which  are  small 
businesses:  (1)  IXCs  with  annual  toll 
revenues  exceeding  $100  million,  and 
(2)  LECs.  IXCs  with  annual  toll  revenues 
exceeding  $100  million  are  not  small 
business  entities  under  the  Regulatory 
Flexibility  Act.  LECs  are  independently 
owned  and  operated,  are  dominant  in 
their  field,  and  also  do  not  qualify  as 
small  businesses  under  the  Regulatory 
Flexibility  Act.  In  addition,  even  though 
LECs  are  not  subject  to  the  Act,  the 
requirement  that  LECs  submit  lists  to 
IXCs  of  phones  taking  COCOT  service 
was  narrowly  tailored  with  the  express 
purpose  of  minimizing  the  role  of  the 
LECs  in  the  compensation  mechanism. 

V.  Ordering  Clauses 

16.  Accordingly,  pursuant  to  authority 
contained  in  sections  1,  4,  201-205,  and 
226  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  Sections  151, 

154,  201-205,  and  226,  it  is  ordered 
That  the  policies,  rules,  and 
requirements  set  forth  herein  are 
adopted. 

17.  It  is  further  ordered  That  the 
petitions  for  reconsideration  of  the 
Second  Report  and  Order  are  denied  in 
part  and  granted  in  part,  as  described 
herein. 

18.  It  is  further  ordered  That  the 
provisions  in  this  Memorandum 
Opinion  and  Order  will  be  effective 
immediately  upon  its  release. 

19.  It  is  further  ordered  That  the 
Application  for  Review  filed  by  Allnet 
is  denied. 

20.  It  is  further  ordered  That  the  Final 
Further  Regulatory  Flexibility  Analysis 
described  herein  be  adopted. 

21.  It  is  further  ordered  That  the 
Secretary  shall  cause  a  copy  of  this 
Order  to  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  603(a)  (1981). 
The  Secretary  shall  also  cause  a  copy  of 
this  Order  to  appear  in  the  Federal 
Register. 
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List  of  Subfects  in  47  CFR  Part  64 

Communications  common  carrier. 
Radio.  Reporting  and  recordkeeping 
requirements,  Telegraph,  Telephone. 

Federal  CommunicaUons  Qitninission. 
William  F.  Catoo. 

Acting  Secretary. 

Amendment  to  the  Code  of  Federal 
Regulations 

Title  47  of  the  CFR  part  64.  is 
amended  as  follows: 

PART  64^ISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read: 

Authority:  Sac.  4, 48  Stat  1066,  as 
amended;  47  U.S.C  154,  unless  otherwise 
noted.  Interpret  or  apply  secs.  201-4,  218. 
225,  226,  227, 48  Stat.  1070,  as  amended. 
1077;  47  U.S.C  201-4,  218,  225.  226.  227 
unless  otherwise  noted. 

2.  Section  64.1301  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (f)  to  read  as  follows: 

§64.1301  Competitive  payphone 
compeneation. 

•  •  •  •  ft 

(b)  This  compensation  shall  be  paid 
by  interexchange  carriers  (IXCs)  that 
both:  . 

(1)  Earn  annual  toll  revenues  in 
excess  of  $100  million,  as  reported  in 
the  FCC  staff  report  entitled  “Long 
Distance  Market  Shares;*’  and 

(2)  Provide  live  or  automated  operator 
services.  Notwithstanding  this 
provision,  an  DCC  need  not  pay 
compensation  if.  within  30  days  after 
public  notice  of  thg  Long  Distance 
Market  Shares  report,  it  files  with  the 
Chief,  Common  Carrier  Bureau,  a 
notarized  affidavit  stating  that  the  DCC 
does  not  receive  end  user-initiated 
access  code  calls  from  payphones  on 
which  it  is  not  the  presubscribed  carrier. 
The  affidavit  must  be  signed  by  the 
corporate  officer  with  principal 
responsibility  for  operator  service 
operations  of  the  D^.  Each  individual 
IXC's  compensation  obligation  shall  be 
set  in  accordance  with  its  relative  share 
of  toll  revenues  among  DCCs  required  to 
pay  compensation.  For  example,  if  total 
toil  revenues  of  IXCa  required  to  pay 
compensation  is  $50  billion,  and  one  of 
these  DCCs  earned  $5  billion  in  total  toll 
revenues,  the  DCC  must  pay  $.60  per 
payphone  per  month. 

•  •  •  •  ft 

(f)  A  competitive  pay’phone  owner 
(PPO)  that  seeks  compensation  for 
competitive  payphones  that  are  not 
included  on  a  LEC  COCOT  list  satisfies 
its  obligation  to  provide  alternative 
reasonable  verification  to  an  DCC  if  it 


provides  to  that  DCC  a  notarized 
affidavit  signed  by  the  president  of  the 
company,  attesting  that  each  of  the 
payphones  for  which  the  PPO  seeks 
compensation  is  a  competitive 
payphone  that  was  in  woridng  order  as 
of  the  last  day  of  the  compensation 
period. 

(FR  Doc.  93-26364  Filed  10-26-93:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  659 

[Docket  No.  930792-3265;  ID  0706938] 

RIN  0648-ADe6 

Shrimp  Fishery  Off  the  Southern 
Atlantic  States 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  the  Fishery  Management 
Plan  for  the  Shrimp  Fishery  of  the  South 
Atlantic  Region  (FMP).  The  FMP 
provides  that  when  North  Carolina. 
South  Carolina.  Georgia,  or  Florida 
closes  the  fishery  for  brown,  pink,  and 
white  shrimp  in  its  Atlantic  state  coastal 
waters  following  severe  cold  weather 
that  results  in  an  80-percent  or  greater 
reduction  in  the  population  of  v^te 
shrimp,  NMFS  may  concurrently  close 
the  fishery  for  brown,  pink,  and  white 
shrimp  in  the  exclusive  economic  zone 
(EEZ)  adjacent  to  the  closed  state 
waters.  The  intended  efiect  of  the  FMP 
and  this  rule  is  to  protect  the  white 
shrimp  resource  when  imusually  cold 
weather  conditions  are  hkely  to  cause 
severs  depletion  of  spawning  stocks. 
EFFECTIVE  DATE:  November  26. 1993. 
ADDRESSES:  Requests  for  copies  of  the 
FMP,  the  final  environmental  impact 
statement  (FEIS),  the  final  regulatory 
impact  review  [RIR),  and  the  final 
regulatory  flexibility  analysis  (RFA) 
should  be  sent  to  the  South  Atlantic 
Fishery  Management  Coimcil, 
Southpark  Building,  Suite  306, 1 
Southpark  Circle,  Charleston,  SC 
29407-4699. 

FOR  FURTHER  MFORMATION  CONTACT: 
Peter  J.  Eldridge,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  South  Atlantic 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson 


Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  proposed  rule 
(58  FR  40614,  July  29, 1993)  described 
the  Atlantic  shrimp  fishery,  discussed 
problems  in  the  fishery,  principally  in 
the  white  shrimp  component  of  the 
fishery,  and  specified  the  management 
measures  in  the  FMP  and  the 
implementing  regulations.  These 
descriptions  and  discussions  are  not 
reputed  here. 

The  FMP  was  approved  on  September 
30, 1993.  No  comments  were  received 
on  the  proposed  rule;  accordingly,  it  is 
adopted  as  final  with  only  minor 
editorial  changes. 

Classification 

*1116  Secretary  of  Commerce 
(Secretary)  determined  that  the  FMP  is 
necessary  for  the  conservation  and 
management  of  the  Atlantic  shrimp 
fishery  and  that  it  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act.  and  omer  applicable 
law. 

The  Council  prepared  an  RIR  as  part 
of  the  FMP,  which  concludes  that  ffiis 
rule  would  have  the  effects  summarized 
as  follows.  Closures  of  the  EEZ 
following  freeze  years  should  result  in 
substantially  increased  fall  white 
shrimp  landings  and  net  revenues, 
which  should  enhance  stabilized 
aggregate  employment  in  the  shrimp 
industry.  In  addition,  concurrent 
ciosures  of  EEZ  waters  would  increase 
compliance  with  state  closures 
following  freeze  years  and  reduce  state 
and  Federal  law  enforcement  costs. 

The  Council  prepared  an  initial  RFA. 
The  initial  RFA  has  been  adopted  as 
final  without  change.  The  final  RFA 
concludes  that  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Council  prepared  an  FEIS  for  the 
FMP  that  was  filed  with  the 
Environmental  Protection  Agency  (EPA) 
on  August  5. 1993.  EPA  publish^  a 
notice  of  availability  of  the  FEIS  on 
August  13  inviting  public  comments 
through  September  13. 1993. 

A  formal  section  7  consultation  under 
the  ESA  was  initiated  for  the  FM?.  In  a 
biological  opinion  dated  August  19. 
1992,  the  Assistant  Administrator  for 
Fisheries  determined  that:  (1)  Shrimp 
trawling  in  the  southeastern  United 
States  is  in  compliance  with  the  1992 
Revised  Sea  Turtle  Conservation 
Regulations;  and  (2)  fishing  activities 
conducted  under  the  FMP  and  its 
implementing  regulations  are  not  likely 
to  jeopardize  the  continued  existence  of 
any  t^eatened  or  endangered  species 
under  the  jurisdiction  of  NMFS  or  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat. 
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The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that 
Is  consistent  to  the  maximum  extent 
pracdcabie  with  the  approved  coastal 
management  programs  of  Florida.  North 
Carolina,  and  South  Carolina.  Georgia 
does  not  have  an  approved  coastal  zone 
management  program.  This 
determination  vras  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coast  Zone 
Management  Act  Florida  and  South 
Carol^  agree  with  the  determination. 
North  Carolina  did  not  respond  within 
the  statutory  time  period;  therefore. 

State  agency  agreement  with  the 
consistmicy  determination  is  presumed. 

This  final  rule  does  not  contain  a 
coilection-of-information  requiremmit 
for  purposes  of  the  Paperwo^ 

Reduction  Act 

This  final  rule  does  not  contain 
policies  with  federalism  implicatimis 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 

12612. 

List  of  Sub|ects  in  50  CFR  Part  659 
Fisheries,  Fishing. 

Dated:  October  21, 1993. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries,  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  is  amended  by  adding 
a  new  part  659  to  read  as  follows: 

PART  859— 8HRIMP  FISHERY  OFF 
THE  SOUTHERN  ATLANTIC  STATES 

Subpart  A— GenaraJ  Provlaiona 

Sec. 

659.1  Purpose  and  scope. 

659.2  Definitions. 

659.3  Relatimu  to  other  laws. 

659.4  Prohibitions. 

659.5  Facilitation  of  enforcement 

659.6  Penalties. 

Subpart  B  Management  Measures 

659.20  Qosures. 

659.21  Spmdfiodly  authorized  activities. 
AnthoTitjr:  16  U.S.C  1801  et  seq. 

Subpart  A— General  Provisions 

§659.1  Purposa  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Phm  for  die  Shrimp  Fishery  of  the  South 
Atlantic  Region  (FPM)  prepared  by  the 
South  Atlantic  Fishery  Management 
Council  under  the  Me^uson  Act 

(b)  This  part  governs  conservation  and 
management  of  brown  shrimp,  pink 
shrimp,  and  vdiite  shrimp  in  the  EEZ  off 
the  sotithem  Atlantic  states. 

§6592  Dafinltkins. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  § 6202  of  this 


- -  . 

chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Brown  shimp  means  the  species 
Penaeus  aztecus. 

Off  a  southern  Atlantic  state  means — 

(1)  For  North  Carolina,  the  waters 
from  a  line  extending  directly  east  from 
the  Viiginia/North  Carolina  boundary 
(36*’33'00.8'T4.  lat.)  to  a  line  extending 
in  a  direction  of  13S‘’34'55*'  from  true 
north  from  the  North  Carolina/South 
Carolina  boundary,  as  marked  by  the 
border  station  on  Bird  Island  at 
33‘’51'07.9^.  lat,  78®32'32.6'^.  long.; 

(2)  For  South  Carolina,  the  waters 
from  a  line  extending  in  a  direction  of 
135®34'55''  from  true  north  from  the 
North  Carolina/South  Carolina 
boundary,  as  marked  by  the  border 
station  on  Bird  Island  at  33‘’51'07.9^. 
lat.,  78®32'32.6nY.  long,  to  a  line 
extending  in  a  direction  of  104^  from 
true  north  from  the  seaward  terminus  of 
the  South  Carolina/Georgia  boundary: 

(3)  For  Georgia,  the  waters  from  a  line 
extending  in  a  direction  of  104**  from 
true  north  from  the  seaward  terminus  of 
the  South  Carolina/Georgia  boundary  to 
a  line  extending  directly  east  from  the 
seaward  terminus  of  the  Georgia/Florida 
boundary  (30“42'45.6T4.  lat.);  and 

(4)  For  Florida,  the  waters  ^m  a  line 
extending  directly  east  from  the  seaward 
terminus  of  the  Georgia/Florida 
boundary  {30‘*42'45.6'T^.  lat.)  to  the 
eastern  boundary  of  the  Gulf  of  Mexico, 
vrhich  is  a  line  ^m  the  outer  limit  of 
the  EEZ  north  along  83**00^.  long,  to 
24’’35'N.  lat  (near  Dry  Tortugas),  thence 
east  to  Marquesas  Key,  then  through  the 
Florida  Keys  to  the  mainland. 

Pink  shrimp  means  the  species 
Penaeus  duorarum. 

Southern  Atlantic  state  means  North 
(Carolina,  South  Carolina,  Georgia,  or 
Florida. 

White  shrimp  means  the  species 
Penaeus  setiferus, 

§659.3  Relation  to  other  lawe. 

The  relation  of  this  part  to  other  laws 
is  set  forth  in  §  620.3  of  this  diapter. 

§659.4  ProhIbWona. 

In  addition  to  the  general  prohibitions 
spedfied  in  §  620.7  of  this  cmipt».  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Tfowl  for  white  shrimp,  pink 
shrimp,  or  brown  shrimp  in  a  closed 
area  or  possess  such  shrimp  in  or  from 
a  closed  area,  as  q>ecified  in 

§  6S920(bKl)(i)t  except  possession 
authorize  imder  §  659.20(bK2). 

(b)  Use  or  have  aboard  a  vessel 
trawling  in  that  part  of  a  closed  area  that 
is  within  25  nautical  miles  of  the 
baseline  firom  which  the  territorial  sea  is 
measured,  a  trawl  net  with  a  mesh  size 


less  than  4  inches  (10.2  cm),  as  specified 
in§&5g.20(b)(l)(u). 

(c)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act 

(d)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting.  lanHing,  purchase,  sale, 
possession,  or  transfer  of  brown  shruap. 
pink  shrimp,  or  white  shrimp. 

§  659.5  Facilitation  of  enforcement 

See  §  620.6  of  this  chapter. 

§659.6  Penalties. 

See  §  620.9  of  this  chapter. 

Subpart  B— Management  Measures 

§659.20  Closures. 

(a)  Procedure.  When  a  southern 
AUandc  state  finds  that  severe  winter 
cold  weather  results  in  an  60-percent  or 
greater  reduction  in  the  population  of 
overwintering  white  shrimp  in  its 
waters  as  determined  by  standardized 
assessment  sampling,  and  closes  or 
expects  to  close  all  or  a  portion  of  its 
waters  to  the  harvest  of  orown,  pink, 
and  white  shrimp,  such  state  may 
request  that  the  ^uth  Atlantic  Fishery 
Management  Coimcil  (Council) 
recommend  to  the  Dir^or,  Southeast 
Region.  NMFS  (Regional  Director), 
concurrent  closiue  of  the  EEZ  adjacent 
to  the  closed  state  waters.  Pursuant  to 
the  procedures  and  criteria  established 
in  the  FMP,  including  review  by  the 
Council  of  the  state’s  procedures  for 
standardized  assessment  sampling  and 
the  state’s  conclusions  regarding  the 
amount  of  the  reduction  in  the 
population  of  overwintering  white 
shrimp,  the  Assistant  Administrator 
upon  receipt  from  the  Regional  Director  * 
of  a  closiire  recommendation  from  the 
Coimcil,  and  upon  a  determination  that 
such  closure  conforms  to  the  Magnuson 
Act  and  other  applicable  law,  wiU  effect 
concurrent  closure  of  the  adjacent  EEZ 
by  filing  a  notice  of  closure  with  the 
Office  of  the  Federal  Register.  Closure  of 
the  adjacent  EE7.  will  be  effsctive  until 
the  ending  date  of  the  closure  in  state 
waters  but  may  be  ended  earlier  based 
on  the  state’s  request.  In  the  latter  case, 
the  Assistant  Administrator  will 
terminate  a  closure  of  the  EEZ  by  filing 
a  notice  to  that  effect  with  the  Office  of 
the  Federal  Register. 

(b)  Restrictions  during  a  closure.  (1) 
Durhig  a  closure,  as  spewed  in 
paragraph  (a)  of  this  section — 

(i)  No  perstm  may  trawl  for  brown 
shrimp,  pink  shrimp,  or  white  shrimp  la 
the  clo^  portion  of  the  EEZ  off  a 
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southern  Atlantic  state  (closed  area); 
and  no  person  may  possess  aboard  a 
fishing  vessel  brown  shrimp,  pink 
shrimp,  or  white  shrimp  in  or  from  a 
closed  area,  except  as  authorized  in 
paragraph  (b)(2)  of  this  section. 

(iij  No  person  aboard  a  vessel  trawling 
in  that  part  of  a  closed  area  that  is 
within  25  nautical  miles  of  the  baseline 
from  which  the  territorial  sea  is 
measured  may  use  or  have  aboard  a 
trawl  net  with  a  mesh  size  less  than  4 
inches  (10.2  cm),  as  measured  between 
the  centers  of  opposite  knots  when 
pulled  taut. 

(2)  Brown  shrimp,  pink  shrimp,  or 
white  shrimp  may  be  possessed  aboard 
a  fishing  vessel  in  a  closed  area 
provided  the  vessel  is  in  transit  and  all 
trawl  nets  with  a  mesh  size  less  than  4 
inches  (10.2  cm),  as  measured  between 
the  centers  of  opposite  knots  when 
pulled  taunt,  are  stowed  below  deck 
while  transiting  the  closed  area.  For  the 
purpose  of  this  paragraph  (b)(2),  a  vessel 
is  in  transit  when  it  is  on  a  dir^  and 
continuous  course  through  a  closed 
area. 

§  659.21  Specifically  authorized  activities. 

The  Secretary  may  authorize,  for  the 
acquisition  of  information  and  data, 
activities  otherwise  prohibited  by  this 
part. 

IFR  Doc.  93-26363  Filed  10-26-93;  8:45  am) 
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50  CFR  Parts  672  and  675 
[Docket  No.  930652-3258;  LD.  060893A1 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Rshery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  is  implementing  a 
regulatory  amendment  to  change 
regulations  that  implement  the  limit  on 
the  amount  of  pollock  roe  that  may  be 
retained  onboard  a  vessel  during  a 
fishing  trip  in  the  Alaska  groundfish 
fisheries.  These  changes  are  necessary  to 
curtail  current  fishing  practices  that 
undermine  the  intent  of  the  limit,  which 
is  to  prevent  the  wasteful  use  of  the 
pollodc  resource  by  the  stripping  of  roe 
(eggs)  from  female  pollock  and 
discarding  female  and  male  pollock 
carcasses  without  further  processing, 
commonly  known  as  pollock  roe 
stripping.  The  intended  effect  of  this 
action  is  to  promote  the  goals  and 
objectives  of  the  Fishery  Management 


Plan  (FMP)  for  Groimdfish  of  the  Gulf 
of  Alaska  (GOA)  and  the  FMP  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI)  with  respect  to  groundfish 
management  off  Alaska. 

EFFECTIVE  DATE:  November  26, 1993. 
ADDRESSES:  Copies  of  the  environmental 
assessment/regulatory  impact  review/ 
final  regulatory  flexibility  analysis  (EA/ 
RIR/FRFA)  prepared  for  Amendment  14 
to  the  FMP  for  the  Groimdfish  Fishery 
of  the  BSAI  and  Amendment  19  to  the 
FMP  for  Groundfish  of  the  GOA  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510,  (telephone  907- 
271-2809). 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  ).  Salveson,  Fisheries 
Management  Division,  907-586-7228. 

SUPPLEMENTARY  INFORMATION; 

Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
GOA  and  BSAI  is  managed  by  the 
Secretary  of  Commerce  (Secretary) 
according  to  the  GOA  and  BSAI  FMPs. 
The  FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  are  implemented 
by  regulations  governing  the  U.S. 
groundfish  fisheries  at  50  CFR  parts  672 
and  675.  General  regulations  that  also 
pertain  to  U.S.  fisheries  appear  at  50 
CFR  part  620. 

At  Its  April  1993  meeting,  the  Council 
recommended  that  NMFS  conduct 
rulemaking  to  curtail  fishing  practices 
that  undermine  the  intent  of  regulations 
at  §§  672.20(i)  and  675.20(j)  that  are 
intended  to  implement,  to  the  maximum 
extent  practicable,  the  Magnuson  Act 
prohibition  of  stripping  pollock  of  its 
roe  and  discarding  the  flesh  of  the 
pollock  (16  U.S.C.  1857  (1)(N)). 

A  proposed  rule  to  implement  the 
Council’s  recommendation  was 
published  in  the  Federal  Register  on 
July  29, 1993  (58  FR  40617).  A  complete 
description  of,  and  justification  for, 
changes  to  regulations  that  implement 
the  limit  on  the  amount  of  pollock  roe 
that  may  be  retained  onboard  a  vessel 
during  a  fishing  trip  were  discussed  in 
the  preamble  to  the  proposed  rule. 

Public  comment  on  the  proposed  rule 
was  invited  through  August  30, 1993. 

No  comments  were  received  within  the 
comment  period. 

Upon  reviewing  the  reasons  for,  and 
the  comments  on,  this  action,  NIvff'S  has 
determined  that  this  rule  is  necessary 
for  fishery  conservation  and 
management  Therefore,  NMFS  is 


amending  50  CFR  672.20  (i)  and  (j)  as 
follows: 

1.  The  definition  of  "fishing  trip"  is 
revised  for  purposes  of  calculating  the 
proportion  of  BSAI  pollock  roe  retained; 

2.  The  primary  pollock  product  used 
to  calculate  the  proportion  of  pollock 
roe  retained  must  be  only  pollock 
product  processed  for  long-term  storage 
(frozen,  canned,  or  meal  product).  At- 
sea  discard  of  any  primary  pollock 
product  used  to  calculate  the  proportion 
of  pollock  roe  retained  is  prohibited; 
and 

3.  The  term  "pollock  roe”  is  defined 
and  any  primary  pollock  product 
containing  roe  must  not  be  used  to 
calculate  the  round-weight  equivalent  of 
pollock  for  purposes  of  determining  the 
proportion  of  pollock  roe  retained. 

Classification 


The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  necessary  for  the 
conservation  and  management  of  the 
groimdfish  fishery  off  Alaska  and  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  laws. 

The  AA  determined  that  this  final 
rule  is  not  a  significant  rule  for  the 
pilose  of  E.0. 12866. 

Tnis  action  falls  within  the  scope  of 
alternatives  addressed  in  the  EA 
prepared  for  Amendments  14  and  19  to 
the  FMPs.  Therefore,  this  action  is 
categorically  excluded  from  the 
requirement  to  prepare  an  EA  under 
section  6.02.c.3(f)  of  NOAA 
Administrative  Order  216-6.  A  copy  of 
the  EA  prepared  for  these  amendments 
is  available  (see  ADDRESSES). 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 


prraared. 

Ims  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

NMFS  determined  that  this  rule  will 
be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaslm.  This  determination  was 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 
Consistency  is  automatically  inferred 
because  the  appropriate  State  agency 
did  not  reply  within  the  statutory  time 
period. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
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to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

The  Regional  Director  determined  that 
fishing  activities  conducted  under  this 
final  rule  will  not  afiect  any  endangered 
or  threatened  species  listed  under  die 
Endangered  Species  Act  (ESA)  in  a  way 
that  was  not  already  consider^  in:  (1) 
The  formal  consultations  conducted  on 
the  BSAI  and  GOA  groundfish  fisheries 
(both  dated  April  19. 1991),  the  1992 
BSAI  total  allowable  catch 
specifications  Qanuary  21. 1992),  and 
Amendment  18  to  the  BSAI  FMP  (March 
4. 1992):  and,  (2)  the  informal 
consultations  conducted  regarding  the 
impacts  of  the  1992  GOA  total  allowable 
catch  specifications  (December  23. 

1991),  the  1993  BSAI  and  GOA  total 
allowable  catdi  specifications  on  Steller 
sea  lions  (January  20, 1993,  and  January 
22, 1993,  respectively),  the  impacts  of 
the  1993  BSAI  and  GOA  groimdfish 
fisheries  on  listed  species  of  salmon 
(April  21. 1993)  and  listed  species  of 
seabirds  (U.S.  Fish  and  Wildlife  Service. 
Februa^  1, 1993).  Therefore,  NMFS  has 
determined  that  no  further  consultation 
pursuant  to  section  7  of  the  ESA  is 
required  for  adoption  of  the  final  rule. 

The  Regional  Director  determined  that 
fishing  ac^vities  conducted  under  this 
rule  will  have  no  adverse  impacts  on 
marine  mammals. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  22. 1993. 

Charles  Kamella, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  SO  CFR  parts  672  and  675  are 
amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801,  et  seq. 

2.  In  §  672.20,  paragraphs  (i)  (1) 
through  (5)  are  r^esignated  as 
paragraphs  (i)  (2)  through  (6), 
respectively:  the  introductory  text  of 
paragraph  (i)  is  redesignated  as 
paragraph  (i)(l):  newly  redesignated 
paragraphs  (i)  (1)  and  (2)  are  revised; 
and  new  paragraph  (iX7)  is  added  to 
read  as  follows: 

1672.20  Genend  Itmltatlona. 

#  •  #  •  • 


(1)  Allowable  retention  of  pollock  roe. 

(1)  For  piuposes  of  this  paragraph  (i), 
pollock  roe  means  product  compris^  of 
pollock  eggs,  either  loose  or  in  sacs  or 
skeins.  Pollock  roe  retained  onboard  a 
vessel  at  any  time  during  a  fishing  trip 
must  not  exceed  10  percent  of  the  total 
round-weight  equiv^ent  of  pollock,  as 
calculated  bom  the  primary  pollock 
product  onboard  the  vessel  during  the 
same  fishing  as  defined  in  this 
paragraph  (i).  Determinations  of 
allowable  retention  of  pollock  roe  will 
be  based  on  amounts  of  pollock 
harvested,  received,  or  processed  during 
a  single  fishing  trip.  Pollock  or  pollock 
products  horn  previous  fishing  trips  that 
are  retained  onboard  a  vessel  may  not  be 
used  to  determine  the  allowable 
retention  of  pollock  roe  for  that  vessel. 

(2)  For  purposes  of  this  paragraph  (i). 
only  one  primary  pollock  product  per 
fish,  other  than  roe,  may  be  used  to 
calculate  the  round-weight  equivalent. 

A  primary  pollock  product  that  contains 
roe  (such  as  headed  and  gutted  pollock 
with  roe)  may  not  be  used  to  calculate 
the  roimd-weight  equivalent  of  pollock. 
The  primary  pollock  product  must  be 
distinguished  from  ancillary  pollock 
products  in  the  daily  cumulative 
production  logbook  required  imdw 

§  672.5.  Ancillary  products  are  those 
such  as  meal,  heads,  internal  organs, 
pectoral  girdles,  or  any  other  pr^uct 
that  may  be  made  fiom  the  same  fish  as 
the  primary  product 
***** 

(7)  Any  primary  pollock  product  used 
to  calculate  retain^le  amoimts  of 
pollock  roe  under  paragraph  (i)(6)  of 
this  section  must  m  frozen,  canned,  or 
reduced  to  meal  onboard  the  vessel 
retaining  the  pollock  roe.  Any  pollock 
product  that  has  been  frozen,  canned,  or 
reduced  to  meal  may  not  be  discarded 
at  sea. 

PART  675-GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

3.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Audiority:  16  U.S.C  1801,  et  seq. 

4.  In  §  675.20,  paragraphs  (j)(l) 
through  (5)  are  redesignated  as 
paragraphs  (i)(2)  throu^  (6), 
respectively:  the  introductory  text  of 
paragraph  ())  is  redesignated  as 
paragraph  (j](l):  newly  redesignated 
paragraphs  (j)(l).  (2),  and  (5)  are  revised; 
and  new  paragraph  (j)(7)  is  added  to 
read  as  follows: 


1675.20  General  Umitatione. 
***** 

(j)  Allowable  retention  of  pollock  roe. 

(1)  For  purposes  of  this  paragraph  (j). 
pollock  roe  means  product  comprised  of 
pollock  eggs,  either  loose  or  in  sacs  or 
skeins.  Pollock  roe  retained  onboard  a 
vessel  at  any  time  during  a  fishing  trip 
must  not  exceed  10  percent  of  the  total 
round-weight  equivalent  of  pollock,  as 
calculated  from  the  primary  pollock 
product  onboard  the  vessel  during  the 
same  fishing  trip  as  defined  in  this 
paragraph  (j).  Dkerminations  of 
allowable  retention  of  pollock  roe  will 
be  based  on  amounts  of  pollock 
harvested,  received,  or  processed  during 
a  single  fishing  trip.  Pollock  or  pollock 
products  from  previous  fishing  trips  that 
are  retained  onboard  a  vessel  may  not  be 
used  to  determine  the  allowable 
retention  of  pollock  roe  for  that  vessel. 

(2)  For  purposes  of  this  paragraph  (j), 
only  one  primary  pollock  product  per 
fish,  other  than  roe,  may  be  used  to 
calculate  the  round-weight  equivalent. 

A  primary  pollock  product  that  contains 
roe  (such  as  headed  and  gutted  pollock 
with  roe)  may  not  be  used  to  calculate 
the  roimd-weight  equivalent  of  pollock. 
The  primary  pollock  product  must  be 
distinguished  from  ancillary  pollock 
products  in  the  daily  cumulative 
production  logbook  required  imder 
§  675.5  Andll^  products  are  those 
such  as  meal,  hea^,  internal  organs, 
pectoral  girdles,  or  any  other  piquet 
that  may  be  made  from  the  same  fish  as 
the  primary  product. 
***** 

(5)  Fishing  trip.  For  purposes  of  this 
paragraph  (j).  an  operator  of  a  vessel  is 
enga)^  in  a  fishing  trip  from  the  time 
the  harvesting,  receiving,  or  processing 
of  pollock  is  begim  or  resumed  imtil; 

(i)  Hie  transfer  or  offloading  of  all 
pollock  product; 

(ii)  The  vessel  leaves  the  subarea  or 
district  where  fishing  activity 
commenced:  or 

(iii)  The  end  of  a  weekly  reporting 
period,  whichever  comes  first 

***** 

(7)  Any  primary  pollock  product  used 
to  calculate  retain^le  amounts  of 
pollock  roe  under  paragraph  (j)(6)  of  this 
section  must  be  frozen,  canned,  or 
reduced  to  mean  by  the  vessel  retaining 
the  pollock  roe  prior  to  any  transfer  of 
the  product  to  another  vessel.  Any 
pollock  product  that  has  been  frozen, 
canned,  or  reduced  to  meal  may  not  be 
discarded  at  sea. 

(FR  Doc  93-26437  Filed  10-26-93;  8:45  am] 
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This  section  o«  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tfie  proposed 
issuance  of  njies  and  regulations.  T)^ 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  partidpate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Chapter  I 

[Summary  Notice  Na  PR-93-17] 

Petition  for  Rulemaking:  Summary  of 
Petitions  Received;  DIsposItiona  al 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA*s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previotisly  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in,  this  aspect  of  FAA 's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  afiect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  27, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn:  Rules  Docket  No. 

_ ,  800  Independence  Avenue, 

SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  tne  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-IO),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telrahone  (202)  267-3939. 

Inis  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  $  11.27  of  part 
11  of  the  Federal  A^ation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington,  DC,  on  October  21, 
1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 
Docket  No.;  27370 

Petitioner:  Mr.  Antonio  M.  DeAngelo 
Sections  of  the  FAR  Affected:  14  CFR 
65.93(a)(4) 

Description  of  Rulechange  Sought:  To 
include  the  word  “eatm”  prior  to  the 
phrase  "12  month  period  preceding 
this  apphcation  for  renewal.” 
Petitioner’s  Reason  for  the  Request:  The 
petitioner  feels  that,  if  this  proposed 
amendment  is  adopted,  it  will  to  in 
the  public  interest  and  will  not 
jeopardize  safety  because:  Many  man 
hours,  materials  and  supphes  will  be 
saved;  the  slowed  growth  of  general 
aviation  and  subsequent  reduction  in 
new  inspection  authorization  persons 
will  not  burden  the  renewal  system; 
and  inspection  authorization  persons 
possess  a  great  deal  of  experience  and 
currently  take  measures  to  keep 
updated  on  their  specialties. 

Dispositions  of  Petitions 
Docket  No.:  26427 

Petitioner:  Aircraft  Owners  and  Pilots 
Association,  Experimental  Aircraft 
Association,  Montana  Antique 
Airplane  Association,  Montana 
Aeronautics  Board,  Montana  Flying 
Farmers  and  Ranchers  Association, 
Montana  Chapter  of  International 
99’s,  and  Montana  Pilots  Association 
Regulations  Affected:  14  CFR 
91.215(b)(5)(ii),  and  part  91  appendix 
D 

Description  of  Rule  change  Sought:  To 
eliminate  the  transponder  wiffi 
automatic  altitude  reporting 
equipment  (Mode  C  transponder) 
requirement  for  aircraft  conducting 
operations  in  the  vicinity  of  Logan 
International  Airport  at  Billings, 
Montana  (Logan  Airport),  or  to  delay 
implementation  of  the  requirement 
pending  implementation  of  the 


Airspace  Reclassification  Rule  (56  FR 
65638:  December  17, 1991). 

Petitioner’s  Reason  for  the  Request:  The 
petitioner  feels  that  the  number  of 
passenger  enplanements  is  declining 
at  Logan  Airoort  and  the  number  of 
instrument  flight  rule  operations  at 
Logan  consist  mainly  of  practice 
instrument  approaches  conducted 
during  slow  periods,  when  no  air 
carrier  activity  is  scheduled. 
Disposition:  Denial,  October  7, 1993. 

(FR  Doc.  93-26479  Filed  10-26-93;  8:45  am) 

BOUNQ  cooe  4S10-1S-M 


14  CFR  Part  33 

[Docket  No.  93-ANE-46;  Notice  No.  33- 
ANE-02] 

Special  Conditlona;  General  Electric 
Aircraft  Enginea  Model(8)  GE90-75B/- 
85BA>76B  Turbofan  Enginea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  General  Electric  (GE) 
Aircraft  Engines  Model(s)  GE90-75B/- 
85B/-76B  hirrbofan  engines.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
water  and  hail  ingestion.  Tffis  notice 
proposes  the  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  for  aircraft 
engines  of  the  Federal  Aviation 
Reflations  (FAR). 

DATES:  Comments  must  be  submitted  on 
or  before  December  13, 1993. 

ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  triplicate  to: 

Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  93-ANE-46, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299.  Comments 
must  be  marked:  Docket  No.  93-ANE- 
46.  Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Boudreau,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  Engine  and 
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Propeller  Directorate,  Aircraft 
Certification  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 

Massachusetts  01803-5229;  telephone 
(617)  238-7117;  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Conunenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  under  “DATES,” 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposal.  * 

The  proposal  contained  in  this  notice 
may  W  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  special  conditions.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnelconceming 
this  proposal  will  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
“Comments  to  Docket  No.  93-ANE-46.” 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  December  16, 1991,  General 
Electric  Aircraft  Engines  applied  for 
type  certification  of  Model(s)  GE9(>- 
76B/-85B/-76B  turbofan  engines.  The 
FAA  has  determined  that  the  current 
water  and  hail  ingestion  requirements  of 
^  33.77(c)  of  the  FAR  do  not  represent 
the  inclement  weather  threat 
encountered  in  service. 

A  study  of  in-service  inclement 
weather  events  has  indicated  a  need  to 
modify  the  water  and  hail  ingestion 
requirements  of  this  section  to  ensure 
design  integrity  and  demonstrate  an 
adequate  level  of  safety.  This  study 
indicated  that  a  potential  flight  safety 
threat  existed  for  engines  when 
operating  in  severe  weather 
environments..  Although  current 
requirements  provide  adequate 
validation  of  the  engine's  resistance  to 


mechanical  damage  due  to  hail  impact 
and  case  contractions  from  water 
ingestion,  the  study  showed  that  the 
current  standards  ^d  not  adequately 
address  engine  power  loss  anomalies, 
such  as  rollback  and  flameout  at  lower 
than  takeoff  rated  power  settings. 

The  FAA  has  concluded  that 
additional  safety  standards  must  be 
applied  to  General  Electric  Aircraft 
Engines  Model(s)  GE90-75B/-85B/-76B 
turbofan  engines  to  demonstrate  that 
they  are  capable  of  acceptable  operation 
in  severe  weather  environments. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR,  General  Electric  Aircraft 
Engines  must  show  that  Model(s)  GE90- 
75B/-85B/-76B  turbofan  engines  meet 
the  requirements  of  the  applicable 
regulations  in  efiect  on  the  date  of  the 
application.  Those  Federal  Aviation 
Reflations  are  §  21.21  and  part  33, 
effective  February  1, 1965,  as  amended 
through  August  10, 1990,  Amendment 
33-14. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
Part  33.  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  General  Electric  Aircraft  ^gines 
Model(s)  GE90-75B/-85B/-76B  . 
turbofan  engines  because  of  unique 
design  criteria.  Therefore,  the 
Administrator  proposes  these  special 
conditions  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice  and  opportimity 
for  comment,  as  required  by  §$  11.28 
and  11.29(b),  and  b^ome  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Conclusion 

This  action  afiects  only  GE  Aircraft 
Engines  Model(s)  GE90-75B/-85B/-76B 
tuibofan  engines.  It  is  not  a  rule  of 
general  applicability  and  afiects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  new  design 
criteria  on  Uie  engine. 

List  of  Subjects  in  14  CFR  Part  33 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U.S.C  App.  1354(a),  1421, 
1423;  and  49  U.S.C  106(^. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 


folloMring  special  conditions  as  part  of 
the  type  certification  basis  for  the 
General  Electric  Aircraft  Engines 
Model(s)  GE90-75B/-85B/-76B 
turbofan  engines. 

In  addition  to  the  requirements  of 
FAR  §  33.77,  the  following  tests  and 
analyses  must  be  conducted,  unless 
compliance  can  be  shown  by  alternate 
methods  acceptable  to  the 
Administrator. 

(a)  The  most  critical  operating  point(s) 
for  water  and  hail  ingestion  must  be 
determined  by  test,  analysis,  or  other 
acceptable  methods,  and  must  be  based 
on  the  threat  levels  defined  in  Table  1 
and  Table  2  of  this  proposal.  The  critical 
point(s)  determination  must  address  the 
entire  operating  envelope  of  the  engine. 
The  critical  operating  point(s)  is  defined 
as  those  operating  conditions  within  the 
engine  fli^t  envelope  at  which  an 
engine  operability  margin  is  reduced  to 
a  minimum  level. 


Table  1.— Rain  Threat 


Altitude  (feet) 

Liquid  water 
content 
(LWC) 
(grams 
water  per 
cubic  meter 
air) 

0 . 

20.0 

20,000 . 

20.0 

26,300 . 

15.2 

32,700 . . 

10.8 

39,300 . 

7.7 

46,000 . 

5.2 

Note;  LWC  and  HWC  values  at  other 
altitudes  may  be  determined  by  linear 
interpolation. 

Table  2.— Hail  Threat 


Altitude  (feet) 

Hal  water 
content 
(HWC) 
(grama 
water  per 
cubic  meter 
air) 

0 . 

8.9 

7,300 . 

8.9 

8,500 . 

9.4 

10,000 . 

9.8 

11,000 . 

9.9 

12,000 . 

10.0 

15,000 . 

10.0 

16,000 . 

6.9 

17,700 . 

7.8 

19,300 . 

6.6 

21,500 . 

5.6 

24,300 . 

4.4 

29,000 . 

3.3 

46,000 . 

3.3 

Note:  LWC  and  HWC  values  at  other 
altitudes  may  be  determined  by  linear 
interpolation. 
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(b)  The  engine  will  be  shown  to 
operate  at  an  acceptable  level  for  a 
minimum  of  three  minutes  when 
subjected  to  the  critical  point  conditions 
for  water  ingestion.  The  percentage  of 
water  to  airflow  by  weight,  at  the  critical 
point,  is  to  be  reproduced  diiring  the 
engine  test.  The  test  method  should 
adequately  model  the  inflight  water 
concentration  effect  at  the  primary  flow 
(core)  inlet.  Water  droplet  size  and 
velocity  distributions  must  be 
representative  of  the  critical  water 
ingestion  point.  All  variable  systems, 
whose  position  could  effect  engine 
operation  dining  water  ingestion,  must 
be  scheduled  for  the  most  critical 
positions. 

(c)  The  engine  will  be  shown  to 
operate  at  an  acceptable  level  for  a 
minimum  of  30  seconds  when  subjected 
to  the  critical  point  conditions  for  hail 
ingestion.  The  percentage  of  hail  to 
airflow  by  wei^t,  at  the  critical  point, 
is  to  be  reproduced  dining  the  engine 
test.  The  test  should  adequately  model 
the  inflight  hail  concentration  effect  at 
the  primary  flow  (core)  inlet.  Hailstone 
size  and  velocity  distributions  must  be 
representative  of  the  critical  hail 
ingestion  point.  All  variable  systems 
whose  position  could  effect  engine 
operation  during  hail  ingestion,  must  be 
s^eduled  for  the  most  ^tical 
positions. 

(d)  Acceptable  engine  operation,  as 
noted  in  paragraphs  (b)  and  (c)  of  this 
special  condition,  must  preclude 
rundown,  flameout,  surge,  loss  of 
acceleration  capability,  limit 
exceedance,  or  any  other  engine 
anomaly  which  would  negatively  affect 
the  operability  of  the  engine. 

(e)  The  engine,  as  operated  under  the 
conditions  defined  in  paragraphs  (b) 
and  (c)  of  this  special  condition,  must 
show  that  it  will  operate  acceptably  if 
exposed  to  other  probable  factors 
associated  with  normal  operations. 
These  other  probable  factors  include, 
but  are  not  l^ted  to,  performance 
losses,  installation  effbcts,  inlet 
distortion,  and  throttle  transients. 

Issued  in  Burlington,  Massachusetts,  on 
September  23. 1993. 

Jack  A  Sain, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc  93-26469  Filed  10-26-93: 8:45  am) 
aaiJNQ  CODE  4aio-ts-«i 


14CFR  Part  39 
[Docket  No.  93-NM-58-AD] 

AIrworthineaa  DIractivea;  Gulfstream 
Model  G-IV  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ _ 

SUMMARY:  This  document  proposes  the 
revision  of  an  existing  airworffiiness 
directive  (AD),  applicable  to  certain 
Gulfstream  Model  G-IV  airplanes,  that 
currently  requires  deactivating 
instrument  landing  systems  (^)  that 
utilize  dedicated  Bendix  radios.  This 
action  would  provide  for  an  optional 
terminating  action,  which,  if 
accomplished,  would  allow  reactivation 
of  the  Bendix  ILS  systems.  This 
proposal  is  prompted  by  the 
development  of  a  modification  that 
positively  addresses  the  identified 
unsafe  condition.  The  actions  specified 
by  the  proposed  AD  are  intend^  to 
prevent  hazardous  deviations  from  the 
intended  course. 

DATES:  Comments  must  be  received  by 
December  22, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Dodcet  No.  93-NM- 
58-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  P.O. 
Box  2206,  M/S  D-10,  Savannah,  Georgia 
31402-2206.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Flanagan.  Aerospace  Engineer, 
Airframe  Branch,  ACE^120A,  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office.  1669 
Phoenix  Parkway,  suite  210C,  Atlanta. 
Georgia  30349;  telephone  (404)  991- 
2910:  fax  (404)  991-3606. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 


specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentd,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA*public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dowet, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-58-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-58r-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  March  6, 1989,  the  FAA  issued  AD 
89-02-12,  Amendment  39-6155  (54  FR 
11165,  March  17, 1989),  applicable  to 
certain  Gulfstream  Model  G-IV 
airplanes.  That  action  requires 
deactivating  instrument  landing  systems 
(ILS)  that  utilize  dedicated  Bendix 
radios,  and  modifying  the  wiring  to  the 
#1  and  #2  electronic  display  controllers. 
That  action  was  prompted  by  reports  of 
airplanes  turning  inbound  on  an  ILS 
approach  before  capturing  the  localizer 
signal.  These  incidents  all  occurred  on 
approaches  with  large  intercept  angles 
wffile  flying  with  the  autopilot  coupled 
to  the  dedicated  Bendix  ILS  radio.  The  • 
requirements  of  that  AD  are  intended  to 
prevent  hazardous  deviations  from  the 
intended  course. 

At  the  time  that  AD  89-02-12  was 
issued,  the  precise  cause  of  the  problem 
was  not  known.  However,  the 
manufacturer  advises  that  the  cause  of 
the  hazardous  deviations  is  now  known 
to  be  due  to  interference  from  AM/FM 
entertainment  antennas.  The 
manufacturer  has  developed  a  design 
change  that  meets  the  requirements  for 
ILS  operation  when  operated  with  a 
radome  mounted  antenna  that  is  free 
from  the  effects  of  an  AM/FM 
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entertainment  antenna  that  is  in  close 
physical  and  frequency  proximity. 

The  FAA  has  reviewed  and  approved 
Gulfstream  Aircraft  Service  Change  No. 
IIOA.  dated  April  9. 1993.  that 
describes  procedures  for  modifying  the 
ILS  receivers  hardware  and  traffic  alert 
and  collision  avoidance  system  (TCAS) 
symbol  generators  software  for  the  #1 
and  #2  electronic  display  controllers. 
This  modification  also  involves 
removing  decals,  reactivating  circuit 
breakers,  and  reconnecting  wiring. 
Implementation  of  this  design  change 
will  positively  address  the  unsafe 
condition  identified  as  hazardous 
deviations  fi'om  the  intended  comse. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  89-02-12  to  continue  to 
require  deactivating  the  ILS  utilizing 
dedicated  Bendix  radios  and  modif^g 
the  electronic  display  controller  wiring. 
The  proposed  AD  would  also  provide 
for  an  optional  terminating  action, 
which  consists  of  modifying  the  ILS 
receivers  hardware  and  TCAS  symbol 
generators  software  for  the  #1  and  #2 
electronic  display  controllers.  This 
modification,  if  accomplished,  would  be 
required  to  be  performed  in  accordance 
with  the  revised  service  change 
described  previously. 

This  proposal  would  also  reqviire  that, 
if  the  optional  terminating  action  is 
accomplished,  the  AM/FM 
entertainment  antenna  be  relocated  to  a 
different  location  on  the  airplane. 
Affected  operators  should  note  that  the 
ILS  antenna  miist  not  be  mounted  with 
the  AM/FM  entertainment  antenna 
inside  the  airplane  radome.  (It  may  be 
necessary  to  remove  the  radome 
mounted  AM/FM  entertainment 
antenna  from  within  the  radome.)  In 
order  to  perform  this  relocation  of  the 
AM/FM  entertainment  antenna 
(including  installation  of  a  new  antenna, 
if  so  desired),  operators  would  be 
required  to  obtain  FAA  approval. 

The  format  of  the  proposed  revised 
AD  has  been  revised  to  be  consistent 
with  the  Federal  Register  style. 

^  There  are  approximately  95  Model  C- 
IV  airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
59  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  action. 

The  actions  currently  required  by  that 
AD  89-02-12  take  approximately  3 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $55  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  currently  required 
actions  on  U.S.  operators  is  estimated  to 
be  $9,735,  or  $165  per  airplane. 


This  proposed  revision  of  AD  89-02- 
12  would  add  no  new  additional  costs 
to  operators,  since  it  would  merely 
provide  for  an  optional  terminating 
action.  Should  an  operator  elect  to 
accomplish  the  terminating  action,  the 
associated  modification  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish.  The  relocation 
and  certification  of  a  new  AM/FM 
entertainment  antenna  would  take 
approximately  120  work  hours  per 
airplane  to  accomplish.  The  average 
labor  charge  is  $55  per  work  hour.  All 
required  parts  would  be  provided  free  of 
charge  by  the  manufacturer.  Based  on 
these  figures,  the  total  cost  of 
accomplishing  the  proposed  optional 
terminating  action  is  estimated  to  be 
$6,930  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
varloiis  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  woiild  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  oi  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “si^ficant  rule”  imder  the  DOT 
Regulatory  Policies  and  Procedines  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRWORTHiNESS 
DIRECTIVES  - 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authorit3r:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106t^,  and  14  CFR 
11.89. 

f  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6155  (54  FR 
11165,  March  17, 1989),  and  by  adding 
a  new  airworthiness  diroctive  (AD),  to 
read  as  follows: 

Gulfirtream:  Docket  93-NM-58-AD.  Revises 
AO  89-02-12,  Amendment  39-6155. 

Applicability:  Model  G-IV  airplanes,  as 
list^  in  Gul&tream  Aircraft  Service  Change 
No.  110,  dated  January  24, 1989,  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraphs  (a)  and  (b)  of  this  AO 
merely  restate  the  requirements  of  paragraphs 
A.  and  B.  of  AD  89-02-12,  Amendment  39- 
6155.  As  allowed  by  the  phrase,  “unless 
accomplished  previously,”  if  those 
requirements  of  AO  89-02-12  have  already 
been  accomplished,  paragraphs  (a)  and  (b)  of 
this  AD  do  not  require  that  those  actions  to 
repeated.  To  prevent  hazardous  deviations 
from  the  intended  coiirse,  accomplish  the 
following: 

(a)  Prior  to  further  flight  after  April  3, 1989 
(the  effective  date  of  AD  89-02-12, 
Amendment  39-6155),  discontinue  use  of  the 
Bendix  instrument  landing  system  (ILS) 
radios  for  any  type  of  approach.  Pull  both 
circuit  breakers  (C/B)  on  the  co-pilot’s  C/B 
panel  labeled  “ILS  *1”  and  "ILS  #2.”  Tie- 
wrap  the  C/B’s  out,  using  TY23M  or 
equivalent  tie-wraps.  A^  placards 
(Gulfstream  decal  #1159F40000-911  or 
equivalent)  to  the  control  heads  and  theC/ 
B’s,  labeling  them  “INOP.” 

(b)  Within  10  hours  of  airplane  operation 
after  April  3, 1989  (the  eff0(^ve  date  of  AD 
89-02-12,  Amendment  39-6155),  modify  the 
wiring  to  the  *1  and  #2  electronic  display 
controllers,  in  accordance  with  Gulfytream 
Aircraft  Seivice  Change  No.  110,  dated 
January  24, 1989. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  to 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspe^or,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  to 
obtained  from  the  Atlanta  ACO. 

(d)  Special  flight  permits  may  to  issued  in 
accordwce  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  to 
accomplished. 

(e)  Accomplishment  of  the  actions 
specified  in  both  paragraphs  (e)(1)  and  (e)(2) 
of  this  AD  constitutes  terminati^  action  ^ 
the  requirements  of  this  AD: 

(1)  Modify  the  Bendix  ILS  systems  in 
accordance  with  Gulfstream  Aircraft  Service 
Change  No.  IlOA,  dated  April  9, 1993;  and 
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(2)  Prior  to  further  flight  after 
accomplishing  the  actions  specified  in 
paragraph  (e)(1)  of  this  AD,  reactivate  the 
Bendix  ILS  systems  after  relocating  the 
forward  radome  mounted  AM/FM 
entertainment  antenna  system  in  accordance 
with  a  method  approved  by  the  Manager, 
Atlanta  AGO,  FAA,  Small  Airplane 
Directorate. 

Issued  in  Renton,  Washington,  on  October 
21, 1993. 

Darrell  H.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc  93-26402  FUed  10-26-93;  8:45  am] 
BOUNO  CODE  4S10-13-B 


14  CFR  Part  39 
[DockM  No.  91-CE-88-A0] 

AirworthineM  DIractivM:  da  Haviiland 

DHC-6  Serlaa  Alrplanaa 

/ 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  to 
supersede  two  existing  airworthiness 
directives  (AD),  which  currently  require 
repetitively  inspecting  the  wing 
attachment  fittings  and  the  wing  front 
fittings  for  cracks  on  certain  de 
Haviiland  DHC-6  series  airplanes,  and 
replacing  any  cracked  part  The  Federal 
Aviation  Administration’s  policy  on 
aging  commuter-class  aircraft  is  to 
eliminate  or.  in  certain  instances, 
reduce  the  number  of  repetitions  of 
certain  short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  The  proposed  action  would 
require  incorporating  a  modification 
that  would  eliminate  the  need  for  the 
repetition  inspections  currently 
required  by  the  two  existing  ADs.  The 
actions  specified  in  the  proposed  AD  are 
intended  to  prevent  loss  of  control  of 
the  airplane  caused  by  cracked  wing 
attachment  fittings. 

DATES:  Comments  must  be  received  on 
or  before  December  31, 1993. 

ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 

9  I-^jE— 88— AD,  room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  de 
Haviiland,  Inc.,  123  Garratt  Boulevard, 
Downsview,  Ontario,  Canada,  M3K 1Y5. 


This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer.  FAA,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 

Valley  Stream.  New  York  11581; 
Telephone  (516)  791-6220. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
a  (Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentd,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
gm]^3sal  will  be  filed  in  the  Rules 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  91-CE-68-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  91-CE-88-AD,  room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliininate  the  need  for,  or,  in  certain 
instances,  reduce  the  number  of 
repetitions  of  those  critical  inspections. 
In  determining  what  inspections  are 
critical,  the  FAA  considers:  (1)  The 


safety  consequences  of  the  airplane  if  , 
the  Imown  problem  is  not  detected  by 
the  inspection;  (2)  the  reliability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  inspection  area  is  difficult 
to  access:  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  eliminate  the  need  for,  or, 
in  certain  instances,  reduce  the  number 
of  repetitions  of  a  critical  inspection. 
With  this  policy  in  mind,  the  FAA 
recently  conducted  a  review  of  existing 
ADs  that  apply  to  de  Haviiland  DHC-6 
series  airplanes.  Assisting  the  FAA  in 
this  review  were:  (1)  Transport  Canada, 
which  is  the  airworthiness  authority  for 
Canada;  (2)  de  Haviiland,  Inc.;  (3)  the 
Remond  Airlines  Association  (RAA); 
and  (4)  several  U.S.  and  foreign 
operators  of  the  afiected  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  69-02-01,  Amendment 
39-2347,  and  AD  85-16-10, 

Amendment  39-5216,  as  ones  that 
should  be  superseded  with  a  new  AD 
that  would  require  a  modification  that 
could  eliminate  the  need  for  the  short- 
interval  and  critical  repetitive 
inspections.  AD  69-02-01  and  AD  85- 
16-10  currently  require  repetitively 
inspecting  the  forward  wing  attachment 
fittings  for  cracks  on  de  Haviiland  DHC- 
6  series  airplanes,  and  replacing  any 
cracked  part. 

De  Haviiland  has  issued  Service 
Bulletin  (SB)  No.  6/476,  Revision  B, 
dated  January  22, 1988,  which  specifies 
procedures  for  inspecting  the  wing  front 
attachment  adapters  on  certain  de 
Haviiland  DHC^  series  airplanes;  and 
SB  6/500,  dated  January  22, 1988,  which 
specifies  procedures  for  installing  new 
steel  adapter  fittings  on  certain  de 
Haviiland  DHC-6  series  airplanes.  This 
installation  is  referred  to  as 
Modification  No.  6/1887. 

As  a  result  of  the  previously 
discussed  AD  review.  Transport  Canada 
considers  Modification  6/1887 
mandatory  and  has  issued  Transport 
Canada  AD  CF-85-12R3,  dated  June  1, 
1991,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  $  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  has  kept 


Federal  Register  /  Vol.  58,  No.  206  /  Wednesday.  October  27,  1993  /  Proposed  Rules 


57759 


the  FAA  informed  of  the  situation 
described  above. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information  including  that 
received  from  Transport  Canada,  the 
FAA  has  determined  that  AD  action 
should  be  taken  to  eliminate  the  short- 
interval  and  critical  inspections 
required  by  AD  69-02-01  and  AD  85- 
16-10,  and  to  prevent  loss  of  control  of 
the  airplane  caused  by  cracked  wing 
attachment  fittings. 

Since  an  unsare  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-6 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  supersede  AD 
69-02-01  and  AD  85-16-10  with  a  new 
AD  that  would:  (1)  Initially  retain  the 
repetitive  inspections  of  the  wing 
attachment  fittings  required  by  the 
current  AD's;  and  (2)  and  eventually 
require  installing  new  steel  adapter 
fittings  as  terminating  action  for  those 
repetitive  inspections.  The  inspections 
would  be  accomplished  in  accordance 
with  de  Havilland  SB  No.  6/476. 
Revision  B,  dated  January  22. 1968,  and 
the  installation  would  be  accomplished 
in  accordance  with  de  Havilland  SB  No. 
6/500.  dated  January  22, 1988. 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  would  be  afiected  by 
the  proposed  AD,  that  it  would  take 
approximately  96  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  lalmr  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $6,750  per  airplane. 

Based  on  these  figiires,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2.033,0720. 

AD  69-02-01  and  AD  85-16-10,  both 
of  which  would  be  superseded  by  the 
proposed  action,  currently  require 
inspecting  the  top  inner  faces  of  the 
wing  attachment  fittings  for  cracks  at 
intervals  of  500  hours  time-in-service 
(nS).  but  require  removing  both  the  left 
and  right  upper  wing-fuselage  fairings, 
dye  penetrant  inspecting  them  utili^g 
a  10-power  glass,  and  reattaching  the 
fairings.  These  inspections  take 
approximately  3  workhours  at  an 
average  cost  of  $55  per  hour; 
approximately  $165  per  airplane  or 
$297,440  for  &e  entire  fleet.  The 
inspection  procedures  of  the  proposed 
AD  would  also  take  approximately  3 
workhours  at  an  average  cost  of  .$55  per 
hour. 

The  cost  figures  do  not  account  for  the 
recurring  costs  of  the  repetitive 
inspections  required  by  AD  69-02-01 
and  AD  85-16-10.  The  proposed  AD 
would  only  require  these  repetitive 
inspections  imtil  the  mandatory 
modification  was  accomplished.  This 


elimination  of  the  repetitive  inspections 
would  reduce  the  cost  of  the  proposed 
modification  requirement. 

The  intent  of  the  FAA’s  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  169 
airplanes  in  the  U.S.  registry  that  would 
be  affected  by  the  proposed  AD.  the 
FAA  has  determined  that  approximately 
SO  percent  are  operated  in  scheduled 
passenger  service  by  14  different 
operators.  A  significant  number  of  the 
remaining  50  percent  are  operated  in 
other  forms  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

The  proposed  AD  allows  2,000  hours 
time-in-service  (TIS)  before  mandatory 
accomplishment  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in 
commercial  commuter  service  is 
approximately  25  to  SO  hours  TIS  per 
week.  Based  on  these  figures,  operators 
of  commuter-class  airpLmes  involved  in 
commercial  operation  would  have  to 
accomplish  the  proposed  modification 
within  10  to  20  calendar  months  after 
the  proposed  AD  would  become 
effe^ve.  For  private  owners,  who 
typically  operate  between  100  to  200 
hours  ITS  per  year,  this  would  allow 
120  to  240  calendar  months  (about  10  to 
20  years)  before  the  proposed 
modification  would  be  mandatory.  In 
addition,  replacing  the  fittings  would 
terminate  the  need  for  the  repetitive 
inspections. 

The  incremental  costs  of  the  proposed 
AD  would  depend  on  the  utilization  of 
a  de  Havilland  DHC-6  series  airplanes, 
and  whether  cracks  were  found  during 
any  of  the  repetitive  inspections 
accomplished  within  2,000  hours  TTS 
after  the  efiective  date  of  the  proposed 
AD.  The  discussion  that  follows 
eissumes  that  no  cracked  fittings  are 
found  and  operators/owners  do  not 
replace  the  fittings  imtil  required  at 
2,000  hours  TIS  after  the  enective  date 
of  the  proposed  AD. 

The  proposed  AD  would  impose 
additional  costs  on  most  operators/ 
owners  of  de  Havilland  DHC-6  series 
airplanes.  Although  the  action  proposes 
to  eliminate  the  repetitive  inspections 
upon  replacement  of  the  fitting,  the  cost 
of  the  replacement  fittings  would  most 
likely  be  more  than  the  cost  of  the 
repetitive  inspections  required  for  2,000 
hours  TIS,  but  recurring  inspections 
would  be  required  at  eadi  SOO-hour  TIS 
intervaL  The  following  presents  the 
greatest  present  value  incremental  costs 
for  10-.  20-.  and  30-year  remaining 
service  lives  (a  chart  that  represents 
these  is  contained  in  the  re^atory 


flexibility  analysis  and  may  be  obtained 
by  contacting  the  Docket  at  the  location 
contained  in  the  ADDRESSES  section  of 
the  preamble  of  the  proposed  AD): 

•  10-year  remaining  service  Ufe — 
Approximately  $9,000  for  de  Havilland 
DHC-6  series  airplanes  utilized  an 
average  of  725  hours  TIS  annually; 

•  20-year  remaining  service  life— 
Approximately  $8,200  for  de  Havilland 
DHC-6  series  airplanes  utilized  an 
average  of  560  hours  TIS  annually;  and 

•  30-year  remaining  service  life — 
Approximately  $7,800  for  de  Havilland 
DHC-6  series  airplanes  utilized  an 
average  of  525  hours  annually. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government  regulations. 

The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  “significant  economic  impact  on  a 
substantial  number  of  small  entities,** 
and.  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A.  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions.  A  “substantial  number”  is 
defined  as  a  number  that  is  not  less  than 
11  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  the  proposed 
rule,  or  any  number  of  small  entities 
subject  to  the  rule  which  is  substantial 
in  the  judgment  of  the  rulemaking 
offidaL  A  “significant  economic 
impact**  is  defined  as  an  annualized  net 
compliance  cost,  adjusted  for  inflation, 
whi^  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA 
Order  2100. 14A  sets  the  size  threshold 
for  small  entities  operating  aircraft  for 
hire  at  0  aircraft  owned  and  annualized  t 
cost  threshold  at  $65,300  for  scheduled 
operators  and  $4,600  for  unscheduled 
operators  (expressed  in  second  quarter 
1993  dollars).  - 

The  169  U.S.-registered  airplanes 
affected  by  the  proposed  AD  are  owned 
according  to  the  following  breakdown: 

13  by  inoividuals.  8  by  U.S.  government 
agencies,  and  148  by  businesses  or  not- 
for-profit  enterprises.  Of  the  148 
entities,  one  owns  26  airplanes,  one 
owns  11  airplanes,  nineteen  own 
between  2  and  9  airplanes,  and  fifty 
own  1  airplane  each. 

The  FAA  cannot  determine  the  sizes 
of  all  the  148  owner  entities  nor  the 
relative  significance  of  the  costs  or  cost 
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savings  estimated  above.  However,  more 
than  one>third  of  these  entities  operate 
their  de  Havilland  DHC-6  series 
airplanes  in  scheduled  service. 

According  to  statistics  obtained  by  the 
FAA,  these  airplane  operators  in 
scheduled  service  utilize  their  airplanes 
an  average  of  1,383  hours  TIS  annually, 
and  general  aviation  operators  utilize 
their  airplanes  an  average  of  706  hours 
TIS  annually.  These  figures  may  have  a 
standard  of  error  of  14.4  percent  and  the 
general  aviation  average  may  include 
some  airplanes  in  commuter  service. 

The  FAA  cannot  reasonably  estimate  the 
distribution  of  these  hours  among  the  de 
Havilland  DHG-6  fleet. 

Because  of  these  uncertainties,  no  cost 
thresholds  for  significant  economic 
impact  can  be  reasonably  determined. 

The  FAA  solicits  comments  concerning 
the  impact  of  this  proposed  AD  on  sm^ 
entity  owners  of  anected  airplanes. 

Based  on  the  possibility  that  this 
proposed  AD  could  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  the  FAA  conducted  a  regulatory 
flexibility  analysis.  A  copy  of  this 
analysis  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 

rhe  regiilations  proposed  herein 
would  not  have  substwtial  direct  effects 
oil  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
p-  iwer  and  responsibilities  among  the 
virious  levels  of  government.  Therefore, 
i.i  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
“major  rule”  under  Executive  Order 
12291;  (2)  is  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979)  because  of 
substantial  public  interest;  and,  (3)  if 
promulgated,  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  FAA  has 
conducted  an  Initial  Regulatory 
Flexibility  Determination  and  Analysis 
and  has  considered  alternatives  to  this 
proposal  that  could  minimize  the 
impact  on  small  entities.  A  copy  of  this 
andysis  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 
After  careful  consideration,  the  FAA  has 
determined  that  the  proposed  action  is 
the  best  course  to  achieve  the  safety 
objective  of  returning  the  airplane  to  its 
original  certification  level  of  safety. 
Alternative  actions  and  views  are 
solicited  from  interested  persons  and 


will  be  considered  by  the  FAA  in  the 
development  of  the  final  rule. 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  36-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

139.13  (Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  69-^2-01,  Amendment 
39-2347,  and  AD  85-1&-10. 

Amendment  39-5216,  and  adding  the 
following  new  AD: 

De  Havilland:  Docket  No.  91-CB-88-AD. 
Supersedes  AO  69-02-01,  Amendment 
39-2347,  and  AO  85-16-10,  Amendment 
39-5216. 

Applicability:  Models  DHC-6-1,  OHC-6- 
100,  DHC-6-200,  and  OHC-6-300  airplanes 
(all  serial  numbers),  oeortificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  loss  of  control  of  the  airplane 
caused  by  cracked  wing  attachment  fittings, 
accomplish  the  followri^ 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effsctive  date  of  this 
AO,  unless  already  accomplished  within  the 
last  400  hours  TIS,  and  thereafter  at  intervals 
not  to  exceed  500  hours  TIS  until  compliance 
with  paragraph  (b)  or  (c)  of  this  AO, 
accomplish  the  following: 

(1)  Remove  both  left  and  right  upper  wing- 
fuselage  foirings  in  accordance  with  the 
applicable  maintenance  manual 

(2)  Using  dye  penetrant  procedures  and  at 
least  10-power  magnification,  visually 
inspect  the  top  timer  foces  of  the  left  and 
right  forward  wing  attachment  fittings,  either 
part  number  (P/N)  C6WM1031-1  and 
C6WM1031-2.  P/N  C6WM1133-1  and 
C6WM1133-2,  or  P/N  C6WM1162-1  and 
C6WM1162-2,  for  cracks  in  accordance  with 
the  Accomplishment  Instructions  section  of 
de  Havilland  Service  Bulletin  No.  6/476, 
Revision  B,  dated  January  22, 1988. 

(b)  If  cracks  are  found,  prior  to  further 
fli^t,  replace  the  forwara  wing  attachment 
fittings  with  new  front  steel  adapter  fittings 
(ModificaUon  No.  6/1887),  P/N  C6WM1162- 
3  and  C6WM1163-4,  in  accordance  with  the 
Accomplishment  Instructions  section  of  de 
Havilland  SB  No.  6/500,  dated  January  22, 
1988. 

(c)  Within  the  next  2,000  hours  TIS  after 
the  effective  date  of  this  AD,  unless  already 


accomplished  in  accordance  with  paragraph 
(b)  of  this  AD,  replace  the  forward  wing 
attachment  fitting  with  new  front  steel 
adapter  fittings  (Modification  No.  6/1887),  P/ 

N  C6WM1162-3  and  C6WM1163-4,  in 
accordance  with  the  Accomplishment 
Instructions  section  of  de  Havilland  SB  No. 
6/500,  dated  January  22, 1988. 

(d)  The  installation  of  new  front  steel 
adapter  fittings  (Modification  No.  6.1887)  as 
specified  in  paragraphs  (b)  and  (c)  of  this  AD 
is  considered  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordwce  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office,  181  Franklin  Avenue, 
room  202,  Valley  Stream,  New  York  11581. 
The  request  shall  be  forwarded  through  an 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  de  Havilland,  Inc., 
123  Garratt  Boulevard,  Downsview,  Ontario, 
Canada,  M3K 1Y5;  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  20, 1993. 

MkhaelK.Dahl 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc  93-26400  Filed  10-26-93;  8:45  am] 
BILUNQ  CODE  4S10-1S-O 


14  CFR  Part  39 

[Docket  Na  93-CE-37-AO] 

Airworthiness  Directives:  Beech 
Aircraft  Corporation  35  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  two  airworthiness  directives 
that  currently  require  the  following  on 
certain  Beech  Aircraft  Corporation 
(Beech)  35  series  airplanes:  Checking 
the  ruddervator  static  balance  and 
adjusting  as  appropriate;  fabricating  and 
installing  airspeed  limitation  placa^s; 
incorporating  certain  airspeed 
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limitations  into  the  airplane  flight 
manual  (AFM);  and  installing  stabilizer 
reinforcements.  Several  incidents  where 
enpennage  flutter  occurred  on  the 
aflected  airplanes  prompted  the 
proposed  action,  lliis  proposed  action 
would  incorporate  and  update  the 
procedures  and  applicability  of  both 
AD's  into  one  logical  and  simplified 
document  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
structural  failure  of  the  V-tail,  which 
could  result  in  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  December  31, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Omce  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  93-CE-37- 
AD.  room  1558,  601  E.  12th  Street, 
Kansas  Qty.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtains  from  the 
Bee^  Aircraft  Corporation.  P.O.  Box  85, 
Wichita.  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  Uie  address  above. 
FOR  FURT)^  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road.  Mid-Continent 
Airport,  Wichita.  Kansas  67209; 
Telephone  (316)  946-4122;  Facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
I  number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped ' 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  93-CE-37-AD.**  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 

Rules  Docket  No.  93-CE-37-AD,  room 
1558, 601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

Several  incidents  involving  certain 
Beech  35  series  airplanes  where 
empennage  flutter  occurred  has 
prompted  the  FAA  to  re-evaluate 
current  AD’s  that  relate  to  the  same 
subject,  and  apply  to  the  same  airplane 
models.  These  AD’s  are: 

•  AD  57-18-01,  Amendment  39- 
1759,  which  currently  requires 
repetitively  inspecting  the  fuselage 
bulkhead  for  cracks,  buckles,  or 
distortion  on  certain  Beech  35  series 
airplanes,  and  also  requires  checking 
the  ruddervator  to  ensure  that  the  static 
balance  is  within  acceptable  limits.  'The 
inspections  and  checks  are 
accomplished  utilizing  information  in 
Beech  Service  Bulletin  (SB)  No.  35-26, 
dated  May  20, 1953.  ’The  Bonanza 
Maintenance  Manual  35-590073  also 
specifies  information  for  the 
ruddervator  checks;  and 

•  AD  87-20-02  Rl,  Amendment  39- 
5944,  which  currently  remiires  the 
following  on  certain  Beech  35  series 
airplanes:  (1)  Installing  external 
stabilizer  reinforcements;  (2)  inspecting 
the  tear  fuselage  and  bulkheads  in  the 
area  of  the  empennage  for  cracks  or 
distortion  for  Uiose  models  equipped 
with  an  increased  stabilizer  chord 
length/overhang,  and  repairing  or 
replacing  any  cracked  or  distorted  parts; 
and  (3)  checking  the  ruddervator  static 
balance  to  ensure  that  the  static  balance 
is  within  acceptable,  limits,  and 
correchng  if  necessary. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
including  the  incidents  referenced 
above,  the  FAA  has  determined  that  AD 
action  should  be  taken  to  prevent 
structural  failiue  of  the  V-tail,  which 
ceuld  result  in  loss  of  control  of  the 
aiiplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  in  other  Beech  35  series 
airplanes  of  the  same  type  design,  the 


proposed  AD  would  supersede  AD  57- 
18-01  and  AD  87-20-02  Rl  with  a  new 
AD  that  wrould  reciuire  (1)  cheching  the 
ruddervator  static  ralanc»  and  adjusting 
as  appropriate;  (2)  fabricating  and 
installing  airspeed  limitation  placards; 

(3)  incorporating  certain  airspeed 
limitations  into  the  airplane  flight 
manual  (AFM);  and  (4)  installing 
stabilizer  reinforcements.  'The  propcxMd 
actions  would  be  accomplished  in 
accordanco  with  the  instructions  to 
either  Beech  Kit  No.  35-4016-3, 35- 
4016-5,  35-4016-7,  or  39-4016-9,  as 
applicable,  and  the  applicable 
mdntenanco  manual. 

The  FAA  estimates  that 
approximately  10,200  ai^lanes  in  the 
U.S.  registry  would  be  averted  by  the 
proposi^  AD,  that  it  would  take 
approximately  40  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $500  per  airplane.  Based 
on  these  figures,  the  total  cost  impacA  of 
the  propos^  AD  on  U.S.  operators  is 
estimated  to  be  $27,540,000.  AD  57-18- 
01  and  AD  87-26-02  Rl.  which  both 
would  be  superseded  by  the  proposed 
acAion,  currently  require  the  same 
acAions  as  are  proposed.  This  proposed 
action  incorporates  and  updates  tne 
procedures  of  both  the  current  AD’s  into 
one  logicel  and  understandable 
dcxniment  With  this  in  mind,  the 
proposed  action  would  not  provide  any 
adclitional  cost  impact  upon  U.S. 
operators  than  that  which  is  already 
recpiired. 

’The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  ’Therefore, 
in  accordance  with  Execnitive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficAent 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  acAion’’  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Re^latory  PolicAes  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significent 
econcnnic  impacA,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  caiteria  of  the  Regulatory 
Flexibility  AcA.  A  c»py  of  the  draft 
regulatory  evaluation  prepared  for  this 
acAion  has  been  placed  in  the  Rules 
DcxAcet.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dciuet  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  30  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^:  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  30.13  is  amended  by 
removing  both  AD  57-18-01, 
Amendment  30-1759,  and  AD  87-20-02 
Rl,  Amendment  30-5944,  and  by 
adding  the  following  new  airworthiness 
directive: 

Beech  Aircraft  Coipwation:  Docket  Na  93- 
CB-37-AD.  Supersedes  AD  57-18-01, 
Amendment  39-1759,  and  AD  87-20-^2 
Rl,  Amendment  39-5944. 

Applicability:  1.  Models  35, 35R,  A35,  B35, 
C35,  D35,  E35,  P35,  G35,  H35, 135,  K35,  M35, 
N35,  and  P35  airplanes  (all  swial  numbers), 
certificated  in  any  category; 

2.  Models  S35,  V35,  V35A,  and  V35B 
airplanes  (all  serial  numbers),  certificated  in 
any  category,  that  do  not  have  the  straight  tail 
conversion  modification  incorporated  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA2149CE;  and 

3.  Model  Super  V  airplanes  (all  serial 
numbers),  certificated  in  any  category. 

Compliance:  Required  initially  within  the 
next  100  hours  time-in-service  (ITS)  after  the 
eftective  date  of  this  AD,  unless  already 
accomplished,  and  thereafter  as  indicated. 

To  prevent  structural  foiliue  of  the  V-tail, 
which  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following: 

Note  1:  Any  of  the  actions  specified  by  this 
AD  may  have  already  been  accomplished  in 
accordance  with  eit^r  AD  57-18-01  and  AD 
87-20-02  Rl,  which  are  superseded  by  this 
AD.  The  intent  of  this  AD  is  to  clarify, 
update,  and  incorporate  the  actions  of  those 
AD’S  into  one  concise  and  understandable 
AD  while  maintaining  the  repetitive 
inspections  schedules  already  established  by 
the  superseded  AD’s. 

Note  2:  The  paragraph  structure  of  this  AD 
is  as  follows:  Level  1:  (a),  (b),  (c),  etc.  Level 
2:  (1),  (2),  (3),  etc  Level  3:  (i),  (ii),  (iii),  etc. 

Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
Immediately  follow. 

(a)  For  all  airplane  models,  balance  the 
elevator/rudder  (ruddervator)  control 
surfaces  in  accordance  with  Section  3  of 


Beech  Shop  Manual  35-590096B;  and  verify 
that  the  ruddervators  are  within  the 
manufacturers  specified  limits  of  16.8  to  19.8 
inch-pound. 

(1)  If  any  ruddervatOT  is  found  outside  of 
the  specified  limits,  prior  to  further  flight, 
obtain  manufacturer’s  modification 
instructions  by  contacting  the  Wichita 
Aircraft  Certification  Office  at  the  address 
specified  in  paragraph  (j)  of  this  AD,  and 
s^ify  the  ruddervator  in  accordance  with 
these  instructions. 

(2)  Repeat  these  requirements  any  time  the 
ruddervator  is  repaired  or  painted. 

(b)  For  all  sdrplane  models,  visually  inspect 
the  fuselage  buUdieads  at  Wing  Station  (WS) 
256.9  and  WS  272  for  damage  (cracks, 
distortion,  loose  rivets,  etc.).  Visually  inspect 
the  fuselage  sldn  around  the  bulkhead  for 
damage  (wrinkles  or  cracks).  Prior  to  further 
flight,  repair  or  replace  any  damaged  parts. 
Repeat  this  inspection  at  each  100-hour  US 
interval  thereafter. 

(c)  For  all  Model  Super  V  airplanes,  check 
the  static  balance  of  the  ruddervator  in 
accordance  with  Beech  Shop  Manual  35- 
590096A,  Section  3,  pages  12A,  12B,  and  13. 
Repeat  this  check  anytijm  the  ruddervator  is 
removed  or  repainted  Prior  to  further  flight, 
make  applicable  corrections  if  any  of  the 
following  is  not  achieved: 

(1)  With  the  root  weight  removed  and  a  tip 
wei^t  attached,  static  balance  of  19.80  (plus 
or  x^us  1.00)  inch-pounds  tail  heavy;  and 

(2)  With  the  root  wreight  added  to  the 
conffition  specified  in  paragraph  (c)(1)  of  this 
AD.  static  balance  of  7.00  (plus  or  minus 
1.00)  inch-pounds  tail  heavy. 

(d)  For  Models  35. 35R.  A35.  B35.  C35, 

D35,  E35,  F35,  and  G35  airplanes, 
accompli^  the  following: 

(1)  Fabricate  a  placard  (utilizing  letters  of 
at  least  .10-inch  minimum  height)  with  the 
words  “Never  exceed  speed,  Vne,  144  MPH 
(125  knots  IAS;  Maximum  structWl  cruising 
speed,  Vno,  135  MPH  (117  knots)  IAS; 
^^euvering  speed.  VA.  127  MPH  (110 
knots)  IAS.”  Install  this  placard  on  the 
airplane  instrument  panel  next  to  the 
airspeed  indicator  within  the  pilot's  clear 
view. 

(2)  Mark  the  outside  surface  of  the  airspeed 
indicator  with  lines  of  approximately  1/16- 
iiKdi  by  3/16-inch  as  follows; 

(i)  Red  line  at  144  MPH  (125  knots); 

(ii)  Yellow  line  at  135  MFH  (117  knots); 
and 

(iii)  A  white  slippage  mark  between  the 
airap^  indicator  gl^  and  case  to  visually 
verify  glass  has  not  rotated. 

(3)  Place  a  copy  of  this  AD  in  the  Pilot’s 
Operathu  Handfa^k  (POH)  and  FAA- 
approved  Airplane  Flight  Manual  (AFM). 

(e)  For  Models  H35,  J35,  K35,  M35,  N35, 
P35,  S35.  V35,  V35A,  and  V35B,  accomplish 
the  following: 

(1)  Fabricate  a  placard  (utilizing  letters  of 
at  least  .10-lnch  minimum  height)  with  the 
words  “Never  exceed  speed,  Vne,  197  MPH 
(171  knots  IAS;  Maximum  structural  cruising 
speed,  Vno.  177  MPH  (154  knots)  IAS; 
Maneuver!^  speed.  VA,  132  MPH  (115 
knots)  LAS."  Install  this  placard  on  the 
airplane  instrument  panel  next  to  the 
airspeed  indicator  within  the  pilot’s  clear 
view. 


(2)  Mark  the  outside  sxirfoce  of  the  airspeed 
infficatm  with  lines  of  approximately  Vf 
inch  by  Vi«-inch  as  follows: 

(i)  IM  line  at  197  MPH  (171  knots); 

(ii)  Yellow  line  at  177  Kfi’H  (154  knots); 
and 

(iii)  A  white  slippage  mark  betvreen  the 
airspW  Indicator  gl^  and  case  to  visually 
verify  glass  has  not  rotated. 

(3)  Place  a  copy  of  this  AD  In  the  Pilot’s 
Operating  Handbook  (POH)  and  FAA- 
approved  Airplane  Flight  Manual  (AFM). 

(f)  For  all  model  airplanes,  fabricate  a 
placard  (utilizing  letters  of  at  least  .10-inch 
mintmiwn  height)  with  the  words  "Normal 
Category  Operation  Only”  and  install  this 
plac^  on  the  instrument  panel  within  the 
pilot's  clear  view  over  the  existing  “Utility 
Category”  placard. 

(g)  For  aU  airplane  models,  accomplish  the 
following: 

(1)  Visually  inspect  the  empennage,  aft 
fiiMlage,  and  ruddervator  control  system  for 
damage  in  accordance  with  the  insfructions 
to  either  Beech  Kit  No.  35-4016-3, 35-4016- 
5. 35-4016-7,  or  39—4016-9,  as  applicable. 
‘Iliese  kits  are  referenced  in  Beech  ^rvice 
Bulletin  No.  2188,  dated  May  1987.  Prior  to 
further  flight,  accomplish  the  following: 

(1)  Replace  or  repair  any  damaged  parts  in 
accordance  with  the  instructions  to  either 
Beech  Kit  No.  35-4016-3, 35-4016-5, 35- 
4016-7,  or  39-4016-9,  as  applicable;  and 

(ii)  Set  the  elevator  controls,  rudder  and 
tab  system  controls,  cable  tensions,  and 
rigging  as  specified  in  the  applicable  airplane 
maintenance  or  shop  manud  specified  in  the 
instructions  to  either  Beech  Kit  No.  35-4016- 
3.  35-4016-5, 35-4016-7,  or  39-  4016-9,  as 
applicable. 

(2)  Remove  all  external  stabilizer 
reinforcements  installed  during 
incorporation  of  either  Supplemental  Type 
Certificate  (STQ  SA845GL.  STC  SA846GL, 
STC  SA1650CE,  STC  SA2286NM,  or  STC 
SA2287NM.  Setd  or  fill  any  residual  holes 
with  appropriate  size  rivets. 

(i)  llie  internal  stub  spar  incorporated 
through  SA1649CB  and  SA1650CB  may  be 
retained. 

(ii)  The  external  angles  incorporated 
through  STC  SA1649CB  may  also  be  retained 
by  properly  trimming  the  leading  edge 
section  to  permit  installing  the  stabilizer 
reinforcement  referenced  in  paragraph  (g)(3) 
of  this  AD. 

(3)  Install  stabilizer  reinforcements  in 
accordance  with  the  instructions  to  either 
Beech  Kit  No.  35-4016-3,  35-4016-5,  35- 
4016-7,  or  39-4016-9,  as  applicable.  Set  the 
elevator  nose  down  trim  in  accordance  with 
the  instructions  to  either  Beech  Kit  No.  35- 
4016-3, 35-4016-5, 35-4016-7,  or  39-4016- 
9,  as  applicable,  and  replace  ruddervator  tab 
control  cables  with  larger  diameter  cables  in 
accordance  with  the  service  Information. 

(h)  Ensure  correct  accuracy  of  the  airplane 
basic  empty  weight  and  balance  information 
by  accomplishing  one  of  the  three  methods 
presented  in  Figures  1, 2a  through  2c,  and  3 
of  this  AD.  Prior  to  further  flight,  correct  any 
discrepancies  in  accordance  with  the 
applicable  maintenance  manual. 
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Figure  1 — ^Weight  and  Balance  Information 
Accuracy  Method  No.  1 

A.  Review  existing  weight  and  balance 
documentation  to  assure  completeness  and 
accuracy  of  the  documentation  from  the  most 
recent  FAA-approved  weighing  or  from 
factory  delivery  to  date  of  compliance  with 
this  AD. 

B.  Compare  the  actual  configiuetion  of  the 
airplane  to  the  configuration  described  in  the 
weight  and  balance  documentation;  and 

C  If  equipment  additions  or  deletions  are 
not  reflected  in  the  documentation  or  if 
modifications  afiecting  the  location  of  the 
center  of  gravity  (e.g.,  paint  or  structural 
repairs)  are  not  docrimented,  determine  the 
accuracy  of  the  airplane  weight  and  balance 
data  in  accordance  with  Method  No.  2. 


Figure  2 — Weight  and  Balance  Information 
Accuracy  Method  No.  2 

A.  Assemble  the  following  equipment:  1. 
One  certified  platform  scale  having  a  range 
of  750  to  1,000  pounds  that  is  cap^le  of 
supporting  the  nose  wheel  without 
contacting  the  rest  of  the  airplane; 

2.  One  scale  ramp  of  sufficient  incline  to 
allow  rolling  the  wheel  onto  the  scale;  and 

3.  One  gear  strut  inflation  system  capable 
of  inflating  the  gear  struts  to  ^1  extension. 

B.  Procedure:  1.  Prepare  the  airplane  for 
weighing  in  accordance  with  the  Weighing 
Instructions  in  the  Weight  and  Balance 
Section  of  the  Pilot’s  Operating  Handbook/ 
Airplane  Flight  Manual  (POH/AFM). 

2.  Ensure  that  the  scale  and  airplane  are  on 
a  level  hangar  floor  and  the  airplane  is 
shielded  from  any  wind. 

3.  Inflate  the  main  landing  gear  struts  to 
the  maximum  extension  and  completely 


deflate  the  nose  strut.  Inflate  the  tires  to 
correct  tire  pressure  as  listed  in  the 
applicable  maintenance  or  shop  manual. 

Note:  Extreme  caution  should  be  used 
when  deflating  the  nose  strut  because  the 
airplane  could  drop  suddenly. 

4.  Adjust  the  height  of  the  scale  platform 
to  12  inches  above  the  hangar  floor. 

5.  Position  the  nose  wheel  onto  the  scale 
and  ensure  that  the  remainder  of  the  airplane 
does  not  contact  the  scale.  Verify  the  proper 
wheel  weight.  Set  the  parking  brake  and 
chock  the  main  wheels. 

6.  Record  the  net  weight  registered  on  the 
scale. 

7.  Remove  the  nose  wheel  from  the  scale. 

8.  Adjust  the  gear  struts  to  the  proper 
extension  lengths  in  accordance  with  the 
applicable  maintenance  or  shop  manual. 

9.  Subtract  the  following  unusable  (less 
undrainable)  fuel  from  the  current  airplane 
Basic  Empty  Weight,  OG,  and  Moment: 


Category 

Weight 

(lbs) 

Arm  (in.) 

Moment 

(in-lbs) 

All  Airplanes . 

34.5 

79.1 

2,730 

470 

Airplanes  with  ItV^llnns  wing  aiiviliary  tanks  . 

5 

94 

Airplartes  with  20-g«llnn  niivUiary  fuselage  tanks . 

3 

133 

399 

10.  Multiply  the  net  weight  obtained,  in 
paragraph  6.  by  83.25  to  o^in  moment. 

11.  Divide  the  weight  obtained  in 
paragraph  9.  into  the  moment  obtained  in 
paragraph  10.  to  determine  a  value  for  X. 

12.  Calculate  a  value  of  GG  from: 
OG=92.5-1.01X. 

13.  Subtract  the  GG  obtained  in  paragraph 
12.  from  the  GG  obtained  in  paragraph  9. 

D.  Results:  1.  If  the  results  of  paragraph  C. 
13.,  indicate  that  the  difference  in  GG  is 
equal  to  or  less  than  .5  inches,  then  continue 
to  use  the  basic  empty  airplane  weight  and 
OG  data  listed  in  the  existing  airplane  records 
as  the  basis  for  computing  the  weight  and  GG 
for  the  loaded  airplane  while  using  the 
criteria  specified  in  the  POH/AFM,  Weight 
and  Balance  Section. 

2.  If  the  results  of  paragraph  C.  13,  indicate 
that  the  difference  in  GG  is  more  than  .5 
inches,  then  determine  the  basic  weight  and 
GG  of  the  airplane  using  Method  No.  3. 

Example  of  Above— The  following  presents 
a.  sample  calculation  of  the  information 
specified  in  Method  2: 

Basic  Empty  Weights2,064.5  lbs. 

Ann«78.3  ixL  - 
Moment=161,650  in. -lbs. 

Paragraph  C  6:  Nose  Wheel  Weight — 341  lbs. 
Paragraph  C  9: 


Weight  (lbs) 

!  Arm  i 
;  (In)  1 

Moment 

(in-lbs) 

2064.5  . 

..  1  78.3  1 

161,650 

-34.5 . 

..1  79.1  1 

-2,730 

2030.0  . 

i  n  i 

158,920 

*Arm>189204-2030-78.29. 

Paragraph  CIO.:  Momenta(341  lbs)x(83.25 
in)«28,388  in-lbs. 

Paragraph  C.11.:  Xs23.388  in-lbs+2030.0 
lbs=13.98  in. 


Paragraph  C12.:  GG=92.50  in. — 
(1.01)x(13.98)=78.38  in. 

Paragraph  C.13.: 

Difference=(78.29)x- (78.38)= -09  in. 

Airplane  is  %vithin  plus/minus  0.5 
tolerance,  therefore  paragraph  Q14.,  applies. 
Figure  3 — ^Weight  and  Balance  Information 
Accuracy  Method  No.  3 

Determine  the  basic  empty  weight  and  OG 
of  the  empty  airplane  using  the  Weighing 
Instructions  in  the  Weight  and  Balance 
Section  of  the  POH/AFM.  Record  the  results 
in  the  airplane  records,  and  use  these  new 
values  as  the  basis  for  computing  the  weight 
and  GG  information  as  specified  in  the  POH/ 
AFM,  Weight  and  Balances  Section. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 
room  100,  Wichita,  Kansas  67209.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  send  it  to  the 
Manager,  Wichita  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  Airoaft 
Certification  Office. 

(k)  Service  information  that  applies  to  this 
AD  may  be  obtained  from  the  Beech  Aircraft 
CorprHation,  P.O.  Box  85.  Wichita,  Kansas 
67201-0085.  This  information  may  also  be 
inspected  at  the  FAA.  Central  Region,  Office 
of  me  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri. 


(1)  This  amendment  supersedes  AD  57-18- 
01,  Amendment  39-1759,  and  AD  87-20-02^ 
Rl,  Amendment  39-5944. 

Issued  in  Kansas  City,  Missouri,  on 
October  20, 1993. 

Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Office. 

(FR  Doc  93-26401  Filed  10-26-93;  8:45  am] 
BiujNa  cooe  4eio-is-u 


DEPARTMENT  OF  THE  TREASURY 

Bufmu  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4, 5,  and  7 

[Notice  No.  784;  Ref:  Notice  No.  776] 

Nutrition  Labeling  for  Wine,  Distilled 
Spirits,  and  Malt  Beverages  (91F-072P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMMARY:  This  notice  extends  the 
comment  period  for  Notice  No.  776,  an 
advance  notice  of  proposed  rulemaking, 
published  in  the  Fed«ral  Register  on 
August  10, 1993.  ATF  has  received  three 
requests  to  extend  the  comment  period 
in  order  to  provide  sufficient  time  for  all 
interested  parties  to  respond  to  the 
complex  issues  address^  in  the 
advance  notice. 
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DATES:  Written  comments  must  be 
received  on  or  before  February  7, 1994. 
ADDRESSES:  Send  written  comments  to: 
Chief.  Wine  and  Beer  Branch;  Bureau  of 
Alcohol.  Tobacco  and  Firearms;  P.O. 

Box  50221;  Washington.  DC  20091- 
0221;  Attn:  Notice  No.  784. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Ficaretta.  Wine  and  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  650  Massachusetts  Avenue. 
NW..  Washington.  DC  20226  (202-927- 
8230). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  10. 1993.  ATF  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  in  the  Federal 
Register  soliciting  comments  from  the 
public  and  industry  on  whether  the 
regulations  should  be  amended  to 
require  nutrition  labeling  for  wine, 
distilled  spirits,  and  malt  beverages 
(Notice  No.  776;  58  FR  42517). 

The  comment  period  for  Notice  No. 

776  was  scheduled  to  close  on 
November  8, 1993.  Prior  to  the  close  of 
the  comment  period  ATF  received  three 
requests  from  national  trade 
associations  to  extend  the  comment 
period.  The  American  Brandy 
Association  (ABA),  which  represents 
the  interests  of  producers  and  marketers 
of  more  than  80  percent  of  American 
brandy,  requested  an  extension  of  a 
minimum  of  60  days.  The  Distilled 
Spirits  Council  of  the  United  States.  Inc. 
(DISCUS),  which  represents  producers 
and  marketers  of  distilled  spirits  sold  in 
the  U.S.,  requested  a  90  day  extension 
of  the  comment  period.  Both  the  ABA 
and  DISCUS  stated  that  an  extension 
was  necessary  in  order  to  review  and 
analyze  fully  the  issues  raised  in  the 
ANPRM. 

The  National  Assodaticm  of  Beverage 
Importers,  Inc.  (NABI),  representing  the 
companies  that  import  90  percent  of  all 
alcoholic  beverages  brought  into  the 
U.S..  requested  an  extension  of  120 
days.  NABI  stated  that  it  must 
coordinate  the  comments  of  its 
members,  many  of  whom  are  foreign 
companies  importing  their  products  into 
the  U.S.  Additional  time  is  needed  in 
order  to  adequately  analjrze  and 
communicate  the  impact  that  the 
ANPRM  will  have  on  NABI  member  * 
companies. 

In  consideration  of  the  above,  ATF 
finds  that  an  extension  of  the  comment 
period  is  warranted.  However,  the 
comment  period  is  being  extended  00 
days,  until  February  7, 1094.  The 
Bureau  believes  that  a  comment  period 
totaling  180  days  is  a  sufficient  amount 


of  time  for  all  interested  parties  to 
respond. 

Drafting  Infomutkm 
The  principal  author  of  this  document 
is  James  P.  Ficaretta.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  Subjects 
27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling,  Packaging  and  containers. 
Wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling,  Liquors,  Packaging  and 
containers. 

27  CFR  Part  7 

Advertising,  Beer.  Consumer 
protection.  Customs  duties  and 
inspection.  Imports,  Labeling. 

Authority  and  Issuance 

This  advance  notice  of  proposed 
rulemaking  is  issued  under  the 
authority  in  27  U.S.C.  205. 

Dated:  October  21, 1993. 

Joha  W.  Magaw 
Director. 

(FR  Doc.  93-26430  Filed  10-26-93;  8:45  am) 
aiOBM  CODE 


27  CFR  Part  9 
RIN 1512-AA07 
[NotloaNo.783] 

Tha  Hamea  Valiay  Vlticultund  Araa 
(93F-009P) 

AGENCY:  Bureau  of  Alcc^ol,  Tobacco 
and  Firearms.  Department  of  the 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
considering  the  establishment  of  a 
viticultural  area  in  the  State  of 
California  to  be  known  as  “Hames 
Valley.”  The  proposed  area  is  located  in 
southern  Monterey  County.  This 
proposal  is  the  result  of  a  petititm 
submitted  by  Mr.  Barry  C.  Jackson  of  the 
Harmony  Wine  Company  on  behalf  of 
Valley  Farm  Management,  Soledad. 
California,  and  Mr.  Bob  Denney  & 
Associates,  Visalia,  California.  The 
establishment  of  viticultural  areas  and 
the  subaequent  use  of  viticultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advwrtising  will  help 
consumers  better  identify  the  wines 


they  may  purchase,  and  will  help  | 

winemakers  distinguish  their  pr^ucts 
from  wines  made  in  other  areas. 

DATES:  Written  comments  must  be 
received  by  December  27, 1903. 

ADDRESSES:  Send  written  comments  to: 

Chief,  Wine  and  Beer  Branch,  Bureau  of  ;; 
Alcohol,  Tobacco  and  Firearms,  P.O. 

Box  50221,  Washington,  DC  20091-0221  h 
(Attn:  Notice  No.  783).  Copies  of  the 
petition,  the  proposed  regulations,  the 
appropriate  maps,  and  any  written 
comments  received  will  Im  available  for 
ublic  inspection  during  normal 
usiness  hours  at:  ATF  Reading  Room. 

Office  of  Public  Affairs  and  Disclosure, 
room  6480, 650  Massachusetts  Avenue, 

NW..  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  White,  Wine  and  Beer  Branch. 

Bureau  of  Alcohol.  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 

NW.,  Washington,  DC  20226  (202-927- 
8230). 


Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672, 54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2. 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  to  the  listing  of  approved 
American  viticultural  areas. 

Section  4.25a(e)(l),  title  27  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 

Section  4.25a(eK2)  outlines  the 
procedure  to  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  ^pe- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  araa 
are  as  specified  in  the  petition; 

(c)  E^dence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boimdaries  of  the  viticultunl  area. 


SUPPLEMENTARY  INFORMATION: 
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based  on  the  features  which  can  be 
found  on  United  States  Geological 
Siuvey  (U.S.G.S.)  maps  of  the  largest  - 
applicable  scale;  and 
(e)  A  copy  of  the  appropriate  U.S.G.S. 
map  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  from  Mr. 
Barry  C.  Jackson  of  the  Harmony  Wine 
Company  proposing  to  establish  a  new 
viticultural  area  in  southern  Monterey 
County,  California,  to  be  known  as 
"Hames  Valley.”  Mr.  Jackson  submitted 
the  petition  on  behalf  of  Valley  Farm 
Management,  Soledad,  California,  and 
Mr.  Bob  Denney  &  Associates,  Visalia, 
California.  The  proposed  Hames  Valley 
viticultural  area  is  located 
approximately  three  miles  west  of  the 
town  of  Bradley  and  some  seven  miles 
north  of  Lake  Nacimiento.  It  is  located 
totally  within  the  larger  and  previously 
established  Monterey  viticultural  area. 
As  stated  in  the  original  petition  and 
letter  from  the  petitioner  dated  April  27, 
1993,  there  are  several  existing 
vineyards  within  the  area  that  comprise 
approximately  630  acres  planted  to 
grapes.  However,  there  are  no  wineries 
currently  located  within  the  proposed 
Hames  Valley  area.  The  petitioner  also 
asserts  that  the  size  of  the  proposed  area 
is  about  sixteen  square  miles  or 
approximately  10,240  acres.  The 
petition  provides  the  following 
information  as  evidence  that  the 
proposed  area  meets  the  regulatory 
requirements  discussed  previously. 

Evidence  That  Viticultural  Area  Name 
Is  Widely  Known 

According  to  the  petitioner,  the  name 
Hames  Valley  has  b^n  associated  with 
this  area  since  the  latter  part  of  the 
nineteenth  century.  The  petitioner  cites 
Donald  T.  Clark,  Monterey  County  Place 
Names,  p.  201  (1991),  which  states  that 
the  valley  was  named  for  John  Hames 
who  had  extensive  land  holdings  in  the 
area.  The  petitioner  further  observes 
that  the  name  Hames  Valley  appears  on 
the  U.S.G.S.  Bradley  Quadrangle,  15 
minute  series,  map  of  Bradley, 
California,  and  that  there  is  also  a 
U.S.G.S.  7.5  minute  series  map  entitled 
Hames  Valley.  Additionally,  the 
petitioner  notes  that  there  is  a  creek 
which  nms  through  the  valley  named 
Hames  Creek. 

Evidence  of  Boundaries 

As  stated  by  the  petitioner,  Heunes 
Valley  is  located  in  the  eastern  foothills 
of  the  Santa  Lucia  Range,  west  of  the 
confluence  of  the  Salinas,  San  Antonio, 
and  Nacimiento  Rivers.  The  watershed 
of  Hames  Creek  is  the  defining  feature 


of  the  proposed  appellation.  Hames 
Valley  is  located  wholly  within  the 
larger,  previously  approved  Monterey 
viticultural  area.  A  portion  of  the 
boimdaries  of  the  Monterey  viticultural 
area  form  the  northern  and  western 
boundeuies  of  Hames  Valley.  Swain 
Valley  and  the  Salinas  River  form  part 
of  the  eastern  boundary.  The  ridgeline 
that  separates  Hames  Valley  from'  the 
San  Antonio  River  forms  the  balance  of 
the  eastern  and  southern  boimdaries. 

Geographical  Features 

The  petitioner  indicates  that  Hames 
Valley  is  a  small  east-west  oriented 
valley,  west  of  the  generally  north-south 
orientation  of  the  meandering  Salinas 
River.  Formed  by  the  watershed  of 
Hames  Creek,  Hames  Valley  thrusts  its 
way  seven  miles  into  the  eastern  flank 
of  ^e  Santa  Lucia  Mountains.  The 
petitioner  states  that  Hames  Creek 
empties  into  the  Salinas  River 
approximately  two  miles  downstream 
from  the  confluence  of  the  San  Antonio 
and  Salinas  Rivers.  The  petitioner 
further  states  that  Hames  Valley  is 
separated  from  the  San  Antonio  River 
by  a  ridge  averaging  1,500  feet  in 
elevation,  the  highest  peak  at  1,984  feet. 
A  similar  ridgeline  forms  the  northern 
boundary  and  separates  Hames  Valley 
from  the  Salinas  River. 

According  to  the  petitioner,  the 
general  topography  within  the  valley 
consists  of  gently  sloping  alluvial  fans 
and  associated  terraces.  Drainages  are 
generally  well  defined. 

Soils 

The  petitioner  has  submitted  a 
composite  map  of  the  Hames  Valley  area 
compiled  from  the  Soil  Survey  of 
Monterey  County,  California,  U.S.D.A. 
Soil  Conservation  Service,  U.S.  Forestry 
Service,  University  of  California 
Agricultural  Experiment  Station  (1972). 
According  to  this  map,  the  principal 
soils  in  the  area  are  gravelly  sandy 
loams  of  the  Lockwood  series.  These 
comprise  approximately  75  percent  of 
the  soil  types  present.  Lesser  amounts  of 
Chamise  shaly  loams  and  Nacimiento 
silty  clay  loams  are  also  present.  The 
petitioner  asserts  that  all  viticulture 
takes  place  in  the  Lockwood  series  soils. 
Soils  in  the  surrounding  areas  are  also 
silty  and  shaly  loams,  but  are  located  on 
30  to  50  percent  slopes  and  are  of 
different  compositions.  The 
preponderance  of  the  Lockwood  shaly 
clay  loam  and  the  geomorphology  (flat, 
well  defined  valley  floor)  set  the  Hames 
Valley  apart  from  the  surroimding 
mountainous  areas. 


Climate 

With  regard  to  climate,  the  petitioner 
has  submitted  a  study  by  A.N. 

Kasimatis,  Extension  Viticulturist, 
University  of  California,  Davis  (August 
7, 1970).  As  interpreted  by  the 
petitioner,  the  study  shows  that  heat 
summation  for  the  Hames  Valley- 
Bradley  area  is  generally  in  the  3200  to 
3500  degree-day  range.  This 
corresponds  to  a  warm  region  III,  similar 
to  the  King  City  and  Paso  Robles  areas. 
This  differs  from  the  generally  cooler 
climate  (region  I/II)  for  the  Gonzales, 
Soledad,  and  Greenfield  area,  farther 
north. 

Regarding  other  climatic  factors,  the 
petitioner  states  that  rainfall  in  the 
Hames  Valley  area  averages  10  to  12 
inches  annually. 

The  petitioner  further  asserts  that  the 
east-west  axis  of  the  Hames  Valley 
relative  to  the  north-south  orientation  of 
the  Salinas  Valley  results  in  a  reduced 
wind  stress  factor  in  the  Hames  Valley 
area.  Windspeed  builds  up  later  in  the 
day  and  at  reduced  velocities  relative  to 
the  '‘wind-tunnel”  effect  in  the 
Gonzales-Soledad-Greenfield  euea.  This 
results  in  shorter  overall  exposure  to 
wind  stress,  from  both  a  time  and  wind 
velocity  standpoint. 

In  sum,  the  petitioner  asserts  that  the 
following  factors  differentiate  the 
Hames  Valley  from  the  adjacent  Salinas 
Valley: 

(a)  An  east-west  axis  relative  to  the 
general  north-south  orientation  of  the 
Salinas  Valley. 

(b)  A  generally  warmer  microclimate: 
region  III  vs.  region  I/n. 

(c)  Higher  overall  elevation:  500  to 
800  feet  for  Hames  Valley,  100  to  500 
feet  for  the  Salinas  Valley. 

(d)  Later  daily  windspeed  build-up 
and  duration  of  wind. 

(e)  More  homogeneous  soil  profile: 
Hames  Valley  with  one  principal  soil 
type;  Salinas  Valley,  over  70  soil  types. 

If)  Geographically  distinct  and 
separate  from  the  Salinas  River  Valley. 

Proposed  Boundary 

The  boundary  of  the  proposed  Hames 
Valley  viticultural  area  may  be  found  on 
one  United  States  Geological  Survey 
map,  entitled  Bradley  Quadrangle,  15 
minute  series,  with  a  scale  of  1:62,500. 
The  boundary  is  described  in  proposed 
§9.147. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 
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Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  establishment  of  a  viticultural  area 
is  neither  an  endorsement  nor  approval 
by  ATF  of  the  quality  of  wine  produced 
in  the  area,  but  rather  an  identification 
of  an  area  that  is  distinct  from 
surrounding  areas.  ATF  believes  that  the 
establishment  of  viticultural  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor’s  own 
efforts  and  consumer  acceptance  of 
wines  from  that  region. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected  (1)  to  have  significant 
secondary,  or  incidental  efle^s  on  a 
substantial  number  of  small  entities;  or 

(2)  to  impose,  or  otherwise  cause  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  of 
proposed  rulemaldng  because  no 
requirement  to  collect  information  is 
proposed. 

Public  Participation 

ATF  requests  comments  from  all 
interested  parties.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  comment 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  a  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is- not 
exempt  from  disclosure.  Ehiring  the 
comment  period,  any  person  may 
request  an  opportunity  to  present  oral 
testimony  at  a  public  hearing.  However, 
the  Director  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 


Drafting  Information 

The  principal  author  of  this  document 
is  Robert  White,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultiural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Par.  1.  The  authority  citation  for  part 
9  continues  to  read  as  follows: 

Authority:  27  U.S.C  205. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.147  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areaa 

•  •  *  •  • 

19.147  Hamas  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  “Hames 
Valley.” 

(b)  Approved  maps.  The  appropriate 
map  for  determining  the  boundary  of 
the  Hames  Valley  viticultural  area  is  one 
U.S.G.S.  15  minute  series  topographical 
map,  titled  Bradley  Quadrangle, 
California,  edition  of  1961,  with  a  scale 
of  1:62,500. 

(c)  Boundary.  The  Hames  Valley 
viticultural  area  is  located  in  southern 
Monterey  County  in  the  State  of 
California.  The  boundary  is  as  follows: 

(1)  Beginning  at  the  southeast  comer 
of  section  26,  T.  23  S.,  R  10  E.,  which 
coincides  with  the  point  where  the  640 
foot  contour  line  crosses  the  Swain 
Valley  drainage,  the  boimdary  proceeds 
in  a  straight  line  across  section  26  to  the 
northwest  comer  of  section  26,  T.  23  S., 
R.  10  E.; 

(2)  Then  west  northwest  in  a  straight 
line  across  sections  22, 21. 20,  and  19, 

T.  23  S.,  R.  10  E.,  to  the  northwest 
comer  of  section  24.  T.  23  S.,  R.  9  E.; 

(3)  Then  southeast  in  a  straight  line 
across  sections  24, 25. 30, 31.  and  32, 
to  the  southeast  comer  of  section  5,  T. 

24  S.,  R.  10  E.; 

(4)  Then  east  southeast  in  a  straight 
line  across  section  9  to  the  southeast 
comer  of  section  10,  T.  24  S.,  R.  10  E.; 

(5)  Then  east  southeast  in  a  straight 
line  for  approximately  2.25  miles  to  Hill 
704,  locat^  in  section  18,  T.  24  S.,  R, 
HE.; 

(6)  Then  north  northwest  in  a  straight 
line  for  approximately  1.35  miles  to  Hill 


801,  located  near  the  northwest  comer 
of  section  7.  T.  24  S.,  R.  11  E.,  and  then 
continue  in  a  straight  line  to  the 
northwest  comer  of  section  6,  T.  24  S.. 

R.  11  E.; 

(7)  Then  in  a  generally  northwesterly 
direction  along  the  Salinas  River  for 
approximately  1  mile  to  where  the 
Swain  Valley  drainage  enters  the 
Salinas  River  about  .11  mile  south  of  the 
northern  bovmdary  line  of  section  36,  T. 
23  S.,  R.  10  E.; 

(8)  Then  in  a  westerly  direction  for 
approximately  .75  mile  along  the  Swain 
Valley  drainage  to  the  southeast  comer 
of  section  26,  T.  23  S.,  R.  10  E.,  the  point 
of  beginning. 

Approved:  October  18, 1993. 

Daniel  R.  Black, 

Acting  Director. 

[FR  Doc.  93-28429  Filed  10-26-93;  8:45  am] 
BauNO  cooc  4aio-ai-u 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parte  701, 784  and  817 
RIN  1029-AB69 

Permanent  Regulatory  Program; 
Underground  Mining  Permit 
Application  Requirements; 
Underground  Mining  Performance 
Standards 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Office  of  Surface 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior 
(DOI)  published  a  proposed  mle  which 
would  amend  the  regulations  applicable 
to  underground  coal  mining  and  the 
control  of  subsidence-caused  damage  to 
lands  and  structures  through  the 
adoption  of  a  number  of  permitting 
requirements  and  performance 
standards.  OSM  h^  received  requests 
for  a  public  hearing  on  the  proposed 
mle  and  is  announcing  that  a  public 
hearing  will  be  held. 

DATES:  A  public  hearing  is  scheduled  for 
November  9, 1993,  in  Columbus,  Ohio. 
The  hearing  will  begin  at  9  a.m.  local 
time. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Dover  Room  of  the  Ramada 
Inn  East,  2100  Brice  Road.  Coliunbus, 
Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  R.  Broderick,  Branch  of  Federal 
and  Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
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U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240:  telephone  (202)  208-2564. 

SUPPLEMENTARY  MFORMATXM:  On 
September  24, 1993  (58  FR  50174).  OSM 
published  a  proposed  rule  which  would 
require  all  underground  coal  mining 
operations  conducted  after  October  24, 
1992,  to  promptly  repair  or  compensate 
for  material  damage  to  nancommercial 
buildings  and  occupied  residential 
dwelling  and  rela^  structures  as  a 
result  of  subsidence  due  to  underground 
coal  mining  operations;  rehabilitate, 
restore,  or  replace  identified  structures 
and  compensate  owners  in  the  full 
amount  of  the  diminution  in  value 
resulting  from  the  subsidence;  replace 
water  supplies  which  have  been 
adversely  affected  by  underground  coal 
mining  operations;  perform  a  pre- 
subsidence  survey  and  repair  or 
compensate  for  sut»idence-related 
damage  caiised  by  imderground  mining 
activities  to  structures  or  facilities;  and 
provide,  when  necessary,  an  additional 
performance  bond  to  cover  subsidmice- 
related  material  dama^  The  proposed 
rule  provides  for  broader  protection  of 
structures  by  removing  tlm  provision 
that  imposes  a  State  law  limitation  on 
an  imdergroimd  coal  mine  operator’s 
liability  ^  damage  to  structures. 
Performance  standards  required  by  the 
Energy  Policy  Act  of  1992  would  be 
enforceable  nationwide  immediately 
upon  the  effective  date  of  die  final  rule. 

OSM  has  received  a  request  to  hold  a 
public  hearing  on  the  proposed  rule.  As 
a  result,  OSM  has  scheduled  a  public 
hearing  for  November  9, 1993,  which 
will  be^  at  9  a.m.  local  time  at  the 
location  specified  (see  ADDRESSES).  This 
hearing  will  continue  until  all  persons 
wishing  to  testify  have  been  heard.  To 
assist  the  transcribe  and  ensure  an 
accurate  record,  OSM  requests  that 
persons  who  testify  at  the  hearing  give 
the  transcriber  a  written  copy  of  &eir 
testimony. 

Dated:  October  22, 1993. 

Brant  WahlquisL 

Assistant  Diiectar,  BecJamation  aad 
Regulatory  Policy. 

[FR  Doc  93-26462  Filed  10-26-93;  8:45  am] 
BIUJNQ  CODE  4910-0B-N 


30CFRPvt917 

Kentucky  Permanent  Regulatory 
Program;  Surface  and  Undergr«>und 
Coal  Mining  PermlCa 

AQBICY:  Office  of  Surface  Mining 
Reclamation  and  Enfocoemmit  (OSKiQ, 
Interior. 


ACTION:  Proposed  rule;  reopening  and 
extension  of  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  revisions  to  a  previously 
prepared  amendment  to  the  Kentucky 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  By  letter  of  July  21, 1992 
(Administrative  Record  No.  KY-1167), 
Kentucky  resubmitted  a  proposed 
program  amendment  that  completed  the 
Kentucky  promulgation  process  under 
Kentucky  Revised  Statutes  (KRS) 

Chapter  13 A.  The  amendment  consists 
of  innposed  modifications  to  Kentucky 
Acbministrative  R^ulations  (KAR)  at 
405  KAR  8K)30,  8:040, 16:180  and 
18:180  relating  to  surface  and 
imdergroimd  coal  mining  permits,  and 
fish  and  wildlife  resources,  and  replaces 
two  earlier  proposed  program 
amendments  submitt^  on  Jime  28, 

1991  (Administrative  Record  No. 

1059),  and  March  13, 1992 
(Administrative  Record  No.  KY-1119). 

This  document  sets  forth  the  times 
and  locations  that  the  Kentucky 
program  and  the  propoeed  amendment 
are  available  for  public  inspection,  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
regarding  a  public  hearing  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on 
November  26, 1993.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  will  be  hmd  at  10  a.m.  on 
November  22, 1993.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.  on 
November  12, 1993. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to:  William 
J.  Kovacic,  Director,  Lexington  Field 
Office,  Office  of  Surface  hfining 
Reclamation  and  Enforcement.  2675 
Regency  Road,  Lexington,  Kentucky 
40503. 

Copies  of  the  Kentucky  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  review  at 
the  addresses  listed  below,  Monday 
through  Friday.  9  aon.  to  4  p.m.. 
excludiim  holi^ys.  Each  r^uestor  may 
receive,  of  charge,  one  copy  of  the 
proposed  amendment  by  contacting 
OSM’s  Lexington  Field  Office. 

Office  of  Surface  Mining  Recbmadon  and 

Enfoicemeat,  Lexington  Field  Office.  2675 


Regency  Road.  Lexington,  Kentucky  40503. 
Telephone:  (606)  233-2896 
Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Eastern  Support  Center.  Ten 
Parkwray  Center,  Pittsburg,  Pennsylvania 
1522a  Telephone:  (412)  937-2828 
Department  of  Surface  Mining  Reclamation 
and  Enforcement,  No.  2  Hudson  Hollow 
Complex,  Frankfort,  Kentucky  40601. 
Telephone:  (502)  564-6940 

If  a  pubUc  bearing  is  held,  its  location 
will  be:  The  Harley  HoteL  2143  North 
Broadway.  Lexington.  Kentucky  40505. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  J.  Kovadc,  I^rector,  Lexington 
Field  Office,  Telephone  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program,  foformation 
pertinent  to  the  general  badcground, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary’s  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  foimd 
in  the  May  18, 1982,  Fedoal  Register 
(47  FR  21404-21435).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  ammidments  are 
identified  at  30  CFTl  917.11, 917.15, 
917.16  and  917.17. 

n.  Discussion  of  Amendment 

By  letter  of  July  21, 1992 
(Administrative  Record  No.  KY-1167), 
Kentucky  resubmitted  a  proposed 
program  amendment  that  completed  the 
Kentucky  promulgation  process  imder 
KRS  Chapter  13A.  This  proposed 
amendment  replaces  two  a^er 
proposed  program  amendments  dated 
Ma^  13, 1992  (Administrative  Record 
No.  KY-1119).  and  June  28. 1991 
(Administrative  Record  No.  KY-1059). 

This  resubmission  contains  revisions 
to  405  KAR  8:030  (Surfece  coal  mining 
permits),  405  KAR  8:040  (Undergrormd 
coal  mining  permits),  and  405  KAR 
16:180/18:180  (Protection  of  fish, 
wildlife,  and  related  environmental 
values).  The  proposed  revisions 
pertaining  to  fish  and  wildhfe  resources 
as  set  forth  at  405  KAR  8:030  and  8:040 
sections  20  and  36,  and  405  KAR  16:180 
and  18:180  sections  1, 2  and  3,  were 
previously  considered  by  OSM,  and  the 
Director’s  decision  on  those  provisions 
are  discussed  in  the  final  rule  dated 
December  9, 1992  (57  FR  58139-58144). 
Howevtf ,  OSM  inadvertently  failed  to 
finalize  the  portion  of  the  amendment 
deafing  with  nrm-fish  and  udldlife 
resources  revisions  to  405  KAR  8:030/ 
8:040  contained  in  Kentucky’s 
submissions  dated  June  28, 1991«  Mardi 
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13, 1992,  and  July  21, 1992.  Therefore, 
OSM  is  reopening  the  public  comment 
period  in  order  to  insure  that 
appropriate  opportimity  for  comment  on 
the  following  revisions  has  been 
provided. 

1.  405  KAR  8:030/8:040  Section  1 

Subsections  (4)  (a)  and  (b),  which 
contain  a  listing  of  the  required  permit 
application  forms  and  the  location  at 
which  they  may  be  obtained,  are  being 
deleted. 

2.  405  KAR  8:030/8:040  Section  2 

Subsections  (3),  (4)  and  (5)  are  being 
revised  to  delete  cross-references  to 
section  dealing  with  the  definitions  of 
terms.  Subsection  (6),  which  requires  a 
statement  identifying  any  pending 
permit  applications,  and  current  or 
previous  coal  mining  permits  held 
during  the  preceding  five  years  by  a 
permit  applicant,  partner  or  principal 
shareholder,  is  proposed  to  be  deleted. 
Kentucky  proposes  to  add  subsection 
(11)  which  requires  the  permittee  to 
notify  the  State  immediately  of  any 
changes  in  the  permittee’s  address,  if 
changed  at  any  point  prior  to  final  bond 
release.  Kentucl^  also  proposes  to  add 
a  new  subsection  (12)  which;  (1) 

Requires  the  permittee  to  submit 
updates  of  certain  information  within 
thirty  days  of  the  effective  date  of  any 
such  changes,  (2)  discusses  the  effect  of 
failure  to  provide  the  updates,  and  (3) 
provides  for  suspension  of  the  permit, 
after  opportunity  for  hearing,  for  failure 
to  provide  update  information  upon 
request.  Finely,  Kentucky  proposes  to 
delete  the  former  subsection  (12)  which 
required  the  applicant  to  submit 
required  information  on  appropriate  . 
forms  which  were  incorporated  by 
reference  in  section  1(4). 

3.  405  KAR  8:030/8:040  Section  3 

Kentucky  proposes  to  revise 
subsection  (5)  by  deleting  a  cross- 
reference  to  the  definition  of  “small 
operator”  in  KRS  350.450(4)(d). 

4.  405  KAR  8:030/8:040  Section  4 

Kentucky  proposes  to  revise 
subsection  (2)  regarding  the  information 
required  to  be  submitted  with  the 
permit  application  if  the  private  mineral 
estate  to  be  mined  has  been  severed 
from  the  private  surface  estate. 

5.  405  KAR  8:030/8:040  Section  5 

Kentucky  proposes  to  add  a  new 
subsection  (4)  which  requires  that  the 
requirements  of  405  KAR  24:040  section 
2(6)  be  met  if  the  applicant  proposes  to 
conduct  surface  mining  activities  within 
100  feet  of  a  public  road. 


6.  405  KAR  8:030/8:040  Section  10 

Kentucky  proposes  to  revise  section 
10  to  require  the  filing  of  a  copy  of  the 
newspaper  advertisement  of  the 
application  for  a  permit,  major  revision, 
amendment,  transfer,  or  renewal  of  a 
permit,  as  well  as  filing  proof  of 
publication  which  is  acceptable  to  the 
cabinet. 

7.  405  KAR  8:030/8:040  Section  37 

Kentucky  proposes  to  revise  the 
information  required  in  the  postmining 
land  use  mining  and  reclamation  plan, 
to  include  a  discussion  of  how  the 
proposed  postmining  land  use  is  to  be 
achieved,  including  management 
practices  to  be  conducted  diuing  the 
liability  period  for  the  commercial  forest 
land,  cropland  (including  hay  land),  and 
pastureland  land  uses. 

8.  405  KAR  8:030/8:040  Section  38 

Kentucky  proposes  to  delete  section 
38  which  deals  with  the  mining  and 
reclamation  plan  for  transportation  on 
public  roads. 

In  addition,  Kentucky  is  proposing  a 
number  of  editorial  changes  which  serve 
to  improve  the  clarity  and  organization 
of  the  State’s  regulatory  program. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Kentucky  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.  on 
November  12, 1993.  If  no  one  requests 
an  opportimity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 
Filing  of  a  written  statement  at  the  time 
of  hearing  is  requested  as  it  will  greatly 
assist  the  transcriber.  Submission  of 
written  statements  in  advance  of  the 
hearing  will  allow  OSM  officials  to 


prepare  adequate  responses  and 
appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
ublic  meeting,  rather  than  a  public 
earing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM,  Lexington 
Field  Office  listed  under  ADDRESSES  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  in  advance  at  the  locations  listed 
imder  ADDRESSES.  A  written  siunmary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Executive  Order  No.  12866 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under  the 
criteria  of  section  3(f)  of  Executive 
Order  12866.  Therefore,  review  by  the 
Office  of  Management  and  Budget  under 
section  6  of  the  Executive  Order  is  not 
required  prior  to  publication  in  the 
Federal  Register. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  review  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  emd  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731  and  732  have  been 
met. 
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National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  12g2(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  mapr 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environment^  Policy  Act,  42  U.S.C 
4332(2)(C). 

PaperwoHc  Reduction  Act 

This  rule  does  not  coittain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  imder  the 
Paperworic  Reduction  Act,  44  U.S.C. 

3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determine  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  numbm’  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  r^ulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  efiect  upon  a 
substantial  niunber  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  Im  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  C^R  Part  917 
Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated;  October  21, 1993. 

Carl  C  Qose, 

Assistant  Director,  Eastern  Support  Center. 
(FR  Doc.  93-26428  Filed  10-26-93;  8:45  am] 
BIUJNO  COOE  43t0-05-« 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  110 
[CGD05-93-103] 

Anchorage  Ground;  Spa  Creek, 
Annapolis,  MD 

AGENCY:  Coast  Guard,  DOT.  ' 

ACTXm:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  a  proposal  from  the  City  of 


Annapolis,  MD  to  consolidate 
Anchorages  A  and  B,  in  Spa  Creek,  into 
one  anchorage.  The  City  has 
experienced  difficulty  in  enforcing 
proper  and  safe  boating  operations  and 
activities  of  mariners  wit^  the 
separate  anchorages  and  anticipates 
placing  a  permanent  mooring  system 
inside  one  composite  anchorage  to 
control  the  use  and  access  to  the 
anchorage  and  to  enhance  vessel  safety. 
DATES:  Comments  must  be  received  on 
or  before  December  13, 1993. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Fifth  Coast 
Guard  District,  431  Crawford  Street, 
Portsmouth,  VA  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
431  Crawford  Street,  Portsmouth.  VA, 
room  116.  Normal  office  hours  are 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand  delivered 
to  this  address. 

FOR  FURTHER  ^FORMATION  CONTACT:  LT 
Tom  Flynn,  (804)  396-6285. 
SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
CGD05-93-103  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  plann^,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportimity  to  make  oral  presentations 
will  aid  the  rulemaking  proce%. 

Drafting  Information 

The  drafters  of  this  notice  are  LT  Tom 
Fl3mn,  project  officer  and  LT  John 
Gately,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Office. 

Discussiim  of  Proposed  Regulations 

In  August  1982,  this  regulation  was 
revised  to  inform  the  pul^  that  the 
City  of  Annapolis  Harixxr  Master  would 
enforce  local  ordinances  concerning  the 
anchorages.  The  City  of  Annapolis  ^d 
encountered  prtfolems  in  enforcing  the 
anchorage  of  vessels  and  controlling 
vessels  aroimd  the  anchorage.  The  City 
anticipates  placing  a  permanent 
mooring  system  vnthin  the  proposed 
anchorage  and  creating  a  beiuer  flow  of 
traffic  by  having  one  discrete  anchorage. 


Economic  Assessment  and  Certification 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this 
proposal  is-exptected  to  ^  so  minimal 
that  a  full  regulatory  evaluation  is 
imnecessary. 

There  are  no  businesses  located 
adjacent  to  the  anchorage,  therefore 
there  is  no  direct  or  indirect  impact.  The 
City  will  assess  a  nominal  per  day 
mooring  fee  for  each  of  the  40  mooring 
sites.  The  fee  will  be  used  to  offoet 
operating  expenses  of  the  Harbor 
Master. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Sul^ts  in  33  CFR  Part  110 

Anchorage  groimds. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  110 
of  title  33,  Code  of  Federal  Regulations 
as  follows; 

PART  110— {AMENDED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2030,  2035  and 
2071: 49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  In  section  110.159,  paragraph  (a)(6) 
is  removed  and  paragraph  (a)(5)  and  the 
note  at  the  end  of  paragraph  (a)  are 
revised  to  read  as  follows: 

§110.159  Annapolis  Harbor,  Md. 

(a)*  *  * 

(5)  Spa  Creek  Anchorage.  The  waters 
bounded  by  a  line  connecting  the 
following  points: 

Latitude  Longitude 

38'’58'37  N  76"28'48.1''  W 

la^sa'se.!"  N  76®28'57.8''  W 

38”58'31.6"  N  76“29'03.3''  W 

38*58'26.7''  N  76®28'59.5''  W 

and  thence  to  the  point  of  beginning. 

Note:  The  City  of  Annapolis  has 
promulgated  local  ordinances  to  control  the 
construction  of  structures,  and  moorings  and 
the  anchoring  of  vessels  in  anchorages  (a)(2'). 
(a)(3).  and  (a)(5).  These  local  cffdinances  %^1 
be  e^rced  by  the  local  Harbor  Master. 
***** 


57770 


Federal  Register  /  Vol.  58,  No.  206  /  Wednesday,  October  27,  1993  /  Proposed  Rules 


Dated:  September  15, 1993. 

W.  T.  Leland, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

(FR  Doc.  93-26466  Filed  10-26-93;  8:45  am] 
BILUNQ  CODE  4eiO-14-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

Listing  Endangered  and  Threatened 
Species  and  Designating  Critical 
Habitat:  Petition  To  List  Five  Stocks  of 
Oregon  Coho  Salmon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  of  petition  and 
request  for  information  on  expanded 
status  review. 

SUMMARY:  NMFS  has  received  a  petition 
to  list  five  stocks  of  Oregon  coho  salmon 
(Oncorhynchus  kisutch]  and  to 
designate  critical  habitat  under  the 
Endangered  Species  Act  of  1973  (ESA). 
In  accordance  with  section  4  of  the  ESA, 
NMFS  has  determined  that  the  petition 
presents  substantial  scientific 
information  indicating  that  the  action 
may  be  warranted.  Moreover,  in  light  of 
the  general  decline  in  many  west  coast 
populations  of  coho  salmon,  NMFS  has 
determined  that  it  is  now  prudent  to 
conduct  a  comprehensive  status  review 
that  will  assess  coho  salmon  stocks  in 
Washin^on,  Oregon,  and  California.  To 
ensure  that  the  expanded  status  review 
is  comprehensive,  NMFS  is  soliciting 
information  and  data  regarding  this 
action. 

DATES:  Comments  and  information  must 
be  received  by  December  27, 1993. 
ADDRESSES:  Copies  of  the  petition  are 
available  from,  and  comments  should  be 
submitted  to  Merritt  Tuttle,  Chief, 
Environmental  and  Technical  Services 
Division,  NMFS,  911  NE  11th  Avenue, 
room  620,  Portland,  OR  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  NMFS,  Northwest  Region, 
(503)  230-5430;  Jim  Lecky  NMFS, 
Southwest  Region,  (310)  980-4015;  or 
Marta  Nammack,  NMFS,  Office  of 
Protected  Resources,  (301)  713-2322. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4  of  the  ESA  contains 
provisions  allowing  interested  persons 
to  petition  the  Secretary  of  the  Interior 
or  the  Secretary  of  Commerce  to  add  a 
species  to  or  remove  a  species  from  the 


List  of  Endangered  and  Threatened 
Wildlife  and  to  designate  critical 
habitat.  Section  4(b)(3)(A)  of  the  ESA 
requires  that  to  the  maximum  extent 
practicable,  within  90  days  after 
receiving  such  a  petition,  the  Secretary 
determines  whether  the  petition 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 

Petition  Received 

On  July  21, 1993,  the  Secretary  of 
Commerce  received  a  petition  from 
Oregon  Trout,  Portland  Audubon 
Society,  and  Siskiyou  Regional 
Education  Project  (Oregon  Petition)  to 
list  five  stocks  of  Oregon  coho  salmon, 
and  to  designate  critical  habitat  under 
the  ESA.  The  five  stocks  are  identified 
as  indigenous,  naturally  spawning 
populations  of  coho  sahnon  in  (1)  the 
Clackamas  River,  (2)  Umpqua  River,  (3) 
Coquille  and  Coos  rivers,  (4)  rivers 
between  the  Nehalem  and  Umpqua 
rivers,  and  (5)  rivers  south  of  Cape 
Blanco.  As  required  for  a  petition  to  list 
a  Pacific  salmon  stock  (May  18, 1992,  57 
FR  21056),  the  petition  presents 
information  on  and  discusses  whether 
the  petitioned  population  qualifies  as  a 
"species’*  imder  the  ESA,  in  accordemce 
with  NMFS’  "Policy  on  Applying  the 
Definition  of  Species  imder  the 
Endangered  Species  Act  to  Pacific 
Salmon’’  (November  20, 1991,  56  FR 
58612).  The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
the  petition  presents  substantial 
scientific  information  indicating  that  the 
petitioned  action  may  be  warranted. 

Expanded  Status  Review 

On  March  11, 1993,  NMFS  received  a 
petition  from  the  Santa  Cruz  County 
Planning  Department  (California 
Petition  )  to  list  the  central  California 
coho  salmon  populations  occurring  in 
Scott  and  Waddell  Creeks  (Santa  Cmz 
County,  CA)  as  endangered  and  to 
designate  critical  habitat.  The  Santa 
Cruz  County  Planning  Department 
prepared  the  petition  at  the  request  of 
the  Santa  Cruz  County  Fish  and  Game 
Advisory  Commission  after  a  year  of 
investigations  and  three  local  public 
hearings.  On  June  18, 1993,  NMFS 
published  (58  FR  33605)  its  intent  to 
conduct  a  status  review  on  California 
coho  salmon  stocks  occurring  in  Scott 
and  Waddell  Creeks. 

In  many  west  coast  rivers,  including 
those  identified  in  the  aforementioned 
petitions,  coho  salmon  abimdance  has 
declined  substantially  from  historical 
levels.  Therefore,  NMFS  believes  it  is 
prudent  to  prepare  a  comprehensive 
status  review  which  will  address  coho 
salmon  stocks  in  Oregon,  California,  and 


Washington.  This  expanded  status 
review  will  allow  N>^S  to  conduct  a 
more  thorough  assessment  of  the 
ecological  and  genetic  diversity  of  west 
coast  coho  salmon  populations,  and 
identify  evolutionarily  significant  units 
of  the  species. 

Listing  Factors  and  Basis  for 
Determination 

Under  section  4(a)(1)  of  the  ESA,  a 
species  can  be  determined  to  be 
endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  Present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  Listing  determinations  are 
made  solely  on  the  best  scientific  and 
commercial  data  available  after  taking 
into  account  any  efforts  made  by  any 
state  or  foreign  nation  to  protect  the 
species. 

Biological  Information  Solicited 

To  ensure  that  the  review  is  complete 
and  is  based  on  the  best  available 
scientific  and  commercial  data,  NMFS  is 
soliciting  information  and  comments 
concerning  (1)  whether  or  not  any 
stocks  qualify  as  "species"  under  the 
ESA  (November  20, 1991,  56  FR  56612) 
and  (2)  whether  or  not  any  stock  is 
endangered  or  threatened  based  on  the 
above  listing  criteria.  Specifically, 

NMFS  is  soliciting  information  in  the 
following  areas:  influence  of  historical 
and  present  hatchery  fish  releases  on 
naturally  spawning  stocks  of  coho 
salmon;  separation  of  hatchery  and 
natural  coho  salmon  escapement; 
alteration  of  coho  salmon  freshwater 
and  marine  habitats;  disease 
epizootiology  of  coho  salmon,  especially 
in  regards  to  ceratomyxosis;  age 
structure  of  coho  salmon,  migration 
timing  and  behavior  of  juvenile  and 
adult  coho  salmon;  and  interactions  of 
coho  salmon  with  other  salmonids. 
Copies  of  the  petition  are  available  (see 
ADDRESSES). 

It  is  important  to  note  that  the 
determination  to  list  a  species  is  based 
solely  on  the  basis  of  the  best  available 
scientific  and  commercial  information 
regarding  a  species’  status  without 
reference  to  possible  economic  or  other 
impacts  of  such  a  determination  (50 
CFR  424.11(b)). 

Critical  Habitat 

NMFS  is  also  requesting  information 
on  areas  that  may  qualify  as  critical 
habitat  for  all  stoclu  of  coastal  coho 
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salmon  off  California,  Oregon,  and 
Washington.  Areas  that  include  the 
physical  and  biological  features 
essential  to  the  recovery  of  the  species 
should  be  identified.  Areas  outside  the 
present  distribution  should  also  be 
identified  if  such  areas  are  essential  to 
the  recovery  of  the  species.  Essential 
features  should  include  but  are  not 
limited  to: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior: 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
requirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring;  and  generally. 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting 
information  describing  (1)  the  activities 
that  affect  the  area  or  could  be  affected 
by  the  designation  and  (2)  the  economic 
costs  emd  benefits  of  additional 
requirements  of  management  measures 
likely  to  result  from  the  designation. 

The  economic  cost  to  be  considered  in 
the  critical  habitat  designations  under 
the  ESA  is  the  probable  economic 
impact  "of  the  (critical  habitat) 
designation  upon  proposed  or  ongoing 
activities”  (50  CFR  424.19).  NMFS  mxist 
consider  the  incremental  costs 
specifically  resulting  from  a  critical 
habitat  designation  that  are  above  the 
economic  effects  attributable  to  listing 
the  species.  Economic  effects 
attributable  to  listing  include  actions 
resulting  from  section  7  consultations 
rmder  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  tali^g  prohibitions 
\mder  section  9  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  from  the 
incremental  costs  that  can  be  directly 
attributed  to  the  designation  of  specific 
areas  as  critical  habitat. 

Data,  information,  and  comments 
should  include  (1)  supporting 
docrimentation  such  as  maps, 
bibliographic  references,  or  reprints  of 
pertinent  publications,  and  (2)  the 
commentor’s  name,  address,  and 
association,  institution,  or  business. 

Dated:  October  21, 1993. 

William  W.  Fox,  )r.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  93-26365  Filed  10-26-93;  8:45  am] 
BtLUNQ  CODE  3B10-22-M 


50  CFR  Part  641 

[Docket  No.  931070-3270;  ID  1004934] 

Reef  Rsh  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  7  to  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Ri^urces  of  the  Gulf  of  Mexico 
(FMP).  Amendment  7  would  reqtiire 
dealers  who  purchase  Gulf  of  Mexico 
reef  fish  from  fishing  vessels  to  obtain 
Federal  permits  and  maintain  records  of 
such  pu^ases;  restrict  sale/ptirchase  of 
reef  fish  frnm  the  exclusive  economic 
zone  (EEZ)  to  permitted  vessels/dealers; 
allow  the  transfer 'of  a  fish  trap 
endorsement  with  the  transfer  of  the 
vessel’s  reef  fish  permit  to  an  immediate 
family  member;  and  allow  the  transfer 
or  revision  of  a  red  snapper 
endorsement  on  a  reef  fish  vessel  permit 
upon  the  disability  or  death  of  a  vessel 
owner  or,  in  certain  circumstances,  an 
operator.  The  intended  effects  of  this 
rule  are  to  enhance  enforceability  of  the 
regulations ,  improve  quota  monitoring 
of  reef  fish  species,  allow  families  that 
have  historically  fished  in  the  Gulf  of 
Mexico  with  fish  traps  to  continue  such 
fishing,  and  alleviate  hardships  caused 
by  disability  or  death  of  owners/ 
operators  no  longer  able  to  use  red 
snapper  endorsements. 

DATES:  Written  comments  must  be 
received  on  or  before  December  6, 1993. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Robert  ^dler. 
Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg.  FL  33702. 

Comments  on  the  information 
collection  requirements  that  would  be 
imposed  by  this  rule  should  be  sent  to 
Edward  E.  Burgess,  Southeast  Region, 
NMFS,  9450  Koger  Boulevard,  St. 
Petersburg,  FL  33702;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  NOAA). 

Requests  for  copies  of  Amendment  7, 
which  includes  an  environmental 
assessment/regvilatory  impact  review  on 
this  action,  and  for  copies  of  a  minority 
report  submitted  by  tluee  members  of 
the  Gulf  of  Mexico  Fishery  Management 
Coimcil  (Council)  should  be  sent  to  the 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
Suite  331,  Tampa,  FL  33609. 

FOR  FURTHER  INFORMATION  CONTACT: 


Robert  Sadler,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  imder  the  FMP.  The  FMP  was 
prepay^  by  the  Coimcil  and  is 
implemented  through  regulations  at  50 
CFR  part  641  imder  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

Dealer  Permits  and  Restrictions  on 
Sales 

Because  of  persistent  allegations  that 
a  large  portion  of  landings  of  reef  fish 
are  not  being  accounted  for  under  the 
current  quota  monitoring  system,  the 
Council  proposes  to  require  dealers  who 
receive  from  fishing  vessels  reef  fish 
harvested  finm  the  EEZ  of  the  Gulf  of 
Mexico  to  obtain  permits  and  maintain 
records  of  their  purchases  of  such  reef 
fish.  A  dealer  is  defined  at  50  CFR  620.2 
as  a  person  who  first  receives  fish  by 
way  of  purchase,  barter,  or  trade.  The 
term  would  include  restaurants  that  buy 
directly  from  fishing  vessels.  To  obtain 
a  dealer  permit,  an  applicant  would  be 
required  to  have  a  permanent  facility  at 
a  ^ed  location.  Tffis  requirement 
would  preclude  a  dealer  from  operating 
solely  ^m  a  vehicle. 

Permitted  dealers  would  be  required 
to  maintain  records  of  reef  fish  received 
from  fishing  vessels.  Such  records 
would  be  required  to  be  retained  at 
dealers’  principal  places  of  business  for 
at  least  1  year  and  would  be  required  to 
be  provided  for  inspection  upon  the 
request  of  an  authorized  officer  or  the 
Science  and  Research  Director.  “Science 
and  Research  Director”  is  defined  as  the 
Science  and  Research  Director, 

Southeast  Fisheries  Science  Center, 
NMFS,  or  a  designee.  Current  designees 
include  NMFS  port  agents  and  data 
collection  agents  of  cooperating  states. 
'The  records  would  show  each  fishing 
vessel  from  which  reef  fish  were 
received  by  date,  species  and  quantity. 

In  addition,  vehicles  used  to  transport 
reef  fish  from  fishing  vessels  to  dealers’ 
places  of  business  would  be  required  to 
carry  a  copy  of  the  dealers’  permits  and 
maintain  a  record  of  fishing  vessels  from 
which  reef  fish  have  been  loaded  on  the 
vehicle’s  present  trip. 

To  ensure  that  reef  fish  are  properly 
accounted  for,  the  sale  of  reef  fish  from 
a  permitted  vessel  would  be  allowed 
only  to  permitted  dealers,  and  permitted 
dealers  would  be  allowed  to  purchase 
only  from  permitted  vessels. 

'Iliese  requirements  would  (1) 
improve  quota  monitoring  by  providing 
a  census  of  reef  fish  dealers;  (2)  enhance 
the  enforceability  of  the  vessel  trip 
limits;  and  (3)  aid  in  verifying  required 
vessel  logbook  submissions. 
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Transfier  of  Fish  Trap  Endorsements 

A  3-year  moratorium  on  new  entrants 
into  the  fish  trap  segment  of  the  reef  fish 
fishery  has  been  proposed  imder 
Amendment  5  to  the  FMP.  A  proposed 
rule  to  implement  Amendment  5  was 
published  October  6, 1993  (58  FR 
52063).  That  proposed  rule  would 
restrict  the  use  of  fish  traps  to  vessels 
for  which  nontransferable  fish  trap 
endorsements  are  issued.  Since 
submission  of  Amendment  5,  the 
Coimcil  has  learned  of  cases  where  fish 
trapping  is  conducted  as  a  family 
business.  Some  vessel  owners  of  vessels 
for  which  fish  trap  endorsements  would 
be  issued  would  be  precluded  from 
transferring  to  a  family  member  a  fish 
trap  endorsement  with  his/her  vessel 
and  its  reef  fish  permit  To  prevent 
negative  economic  impacts  on  the 
families  of  current  fish  trap  fishermen, 
the  Council  proposes  to  allow  the 
transfer  of  a  fish  trap  endorsement  for  a 
vessel  when  there  is  a  change  of 
ownership  of  the  vessel  and  transfer  of 
its  reef  fish  permit  finm  one  to  another 
of  the  following:  husband,  wife,  son, 
daughter,  brother,  sister,  mother,  or 
fether. 

Transfer  of  Red  &iapper  Endorsements 

Amendment  6  to  the  FMP 
implemented  a  two-tier  trip  limit  system 
for  red  snapper,  with  higher  trip  limits 
conditioned  on  the  presence  of  a 
nontransferable  red  snapper 
endorsement  on  a  vessel’s  reef  fish 
permit  The  Council  has  learned  of 
hardships  that  have  resulted  from  the 
nontransferability  of  such  endorsements 
upon  the  disability  or  death  of  the 
vessel  owner  or  of  an  operator  whose 
presence  on  board  the  permitted  vessel 
is  a  condition  for  the  validity  of  the 
endorsement.  To  alleviate  such 
hardships,  the  Coimcil  proposes  that  the 
Director,  ^utheast  Region,  NMFS,  have 
authority  to  transfer  or  revise  a  red 
snapper  endorsement,  either 
temporarily  or  permanently,  upon  the 
disability  or  death  of  such  owner  or 
operator.  Transfer/revision  would  be  in 
accordance  with  instructions  of  the 
owner/operator  or  his/her  legal 
guardian,  in  the  case  of  a  disabled 
owner/operator,  or  of  the  will  or 
executor  of  the  estate,  in  the  case  of  a 
deceased  owner/operator.  This 
proposed  rule  would  also  clarify  that  a 
change  of  ownership  of  a  vessel  with  a 
reef  fish  permit  upon  disability  or  death 
of  an  owner  is  considered  a  purchase  of 
a  permitted  vessel  for  which  the  current 
provisions  of  the  regulations  at  50  CFR 
641.4(1)(3)  apply. 


Availability  of  Amendment  7 
Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  7,  the 
availabUity  of  which  was  announced  in 
the  Feder^  Register  (58  FR  52073, 
October  6, 1993). 

Minority  Report 

A  minority  report  signed  by  three 
Council  members  objected  to  the 
requirements  for  dealer  permits  and 
recordkeeping  and  the  prohibition  on 
sale  of  reef  fi^  except  between 
permitted  dealers  and  permitted  fishing 
vessels.  The  three  Council  members 
believe  these  measures  constitute 
restrictions  on  free  enterprise  and 
duplication  of  reporting  requirements. 
Copies  of  the  minority  report  are 
available  (see  ADDRESSES).  The  final 
rule  will  address  the  concerns  of  the 
minority  report  and  respond  to 
comments  on  the  proposed  rule 
received  by  NMFS  during  the  45-day 
public  comment  period. 

Additional  Changes  Proposed  by  NMFS 

The  current  regulations  allow  an 
owner  to  transfer  a  reef  fish  vessel 
permit  or  a  red  snapper  endorsement  to 
another  vessel  “owned  by  him  or  her’’ 
(50  CFR  641.4(1)(2)  and  (n)(2)).  In 
recognition  that  vessels  are  frequently 
owned  by  corporations,  for  clarity,  and 
for  consistency  with  language  proposed 
in  Amendment  5,  NMFS  proposes  to 
revise  the  quoted  language  to  read 
“owned  by  the  same  entity.” 

The  current  regulations  require 
dealers  to  provide  certain  information 
“on  forms  provided”  (50  CFR  641.5(d)). 
In  practice,  designees  of  the  Science  and 
Research  Director  obtain  the  required 
information  directly  from  dealers 
without  the  dealers  having  to  fill  out  a 
form.  Accordingly,  NMFS  proposes  to 
remove  the  language  regarding  a 
reporting  form. 

Relationship  to  Amendment  5 

The  provisions  in  this  proposed 
rule — in  particular,  the  transfers  of  reef 
fish  trap  endorsements — should  be  read 
in  conjunction  with  changes  in  the 
management  regime  for  reef  fish  that  are 
contained  in  Amendment  5.  The 
proposed  rule  to  implement 
Amendment  5  was  published  on 
October  6, 1993  (58  FR  52063). 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act  requires  the  Secretary  of 
Commerce  (Secretary)  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  an  FMP 
amendment  and  regulations.  At  this 
time,  the  Secretary  has  not  determined 


that  Amendment  7,  which  this  proposed 
rule  would  implement,  is  consistent 
with  the  national  standards,  other 
provisions  of  the  Magnuson  Act,  and 
other  applicable  law.  The  Secretary,  in 
making  that  determination,  will  take 
into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

The  Council  prepared  a  regulatory 
impact  review  (RIR)  as  part  of 
Amendment  7,  which  concludes  that 
this  rule,  if  adopted,  would  have  effects 
summarized  as  follows.  Requiring 
dealers  to  have  permits  and  to  maintain 
records  of  reef  fish  purchased  would 
result  in  net  economic  benefits. 

Alloiving  transfers  of  reef  fish  trap 
endorsements  and  red  snapper 
endorsements  would  have  net  social 
benefits,  but  essentially  no  effects  in 
terms  of  economic  efficiency. 

Additional  analysis  and  discussion  are 
contained  in  the  RIR,  a  copy  of  which 
is  available  (see  ADDRESSES). 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Although  the  “substantial  number” 
threshold  would  be  met  in  the  measure 
requiring  dealer  permits  and 
recordkeeping,  the  minimal  costs  of 
permits  and  recordkeeping  would  not 
constitute  a  “significant  economic 
impact”  on  those  small  entities.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

The  Council  prepared  an 
environmental  assessment  (EA)  that 
discusses  the  impacts  on  the 
environment  as  a  result  of  this  rule.  The 
EA  is  available  (see  ADDRESSES)  and 
comments  on  it  are  invited. 

The  Council  has  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum 
extent  practicable  with  the  approved 
coastal  zone  management  programs  of 
Alabama,  Florida,  Louisiana,  and 
Mississippi.  Texas  does  not  have  an 
approved  coastal  zone  management 
program.  These  determinations  have 
been  submitted  for  review  by  the 
responsible  state  agencies  under  section 
307  of  the  Coastal  Zone  Management 
Act. 

An  informal  consultation  under  the 
Endangered  Species  Act  was  concluded 
for  Amendment  7  on  August  31, 1993. 
As  a  result  of  the  informd  consultation, 
the  Regional  Director  determined  that 
fishing  activities  under  this  rule  are  not 
likely  to  adversely  affect  endangered  or 
threatened  species  or  critical  habitat. 

This  proposed  rule  contains  two  new 
collection-of-information  requirements 
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subject  to  the  Paperwork  Reduction  Act, 
specifically,  applications  for  dealer 
permits  and  the  requirement  that 
dealers  maintain  for  at  least  1  year  their 
records  of  reef  fish  purchases  from 
fishing  vessels.  The  dealer  permitting 
requirement  would  add  the  reef  fish 
fishery  as  an  additional  option  on  the 
current  dealer  permit  application  form. 
The  maintenance  of  dealer  records  of 
reef  fish  purchased  from  fishing  vessels 
would  formalize  what  is  considered  to 
be  the  standard  industry  practice  of 
maintaining  such  records  and,  for 
dealers  ctirrently  conforming  to  that 
standard,  would  not  be  an  additional 
requirement.  These  collection-of- 
information  requirements  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval.  The  public 
reporting  biuden  for  the  dealer 
permitting  collection  of  information  is 
estimated  to  average  5  minutes  per 
response.  The  public  reporting  burden 
for  the  maintenance  of  dealer  records 
collection  of  information  is  estimated  to 
average  40  minutes  per  response  for 
those  few  dealers  who  are  not  currently 
maintaining  such  records.  These  burden 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reAdewing  the  collections  of 
information.  Send  comments  regarding 
the  burden  estimates  or  any  other  aspect 
of  the  collections  of  information, 
including  suggestions  for  reducing  the 
burdens,  to  Edward  E.  Burgess,  NMFS, 
and  to  die  Office  of  Management  and 
Budget  (see  ADDRESSES). 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 

12612. 

List  of  Subjects  in  50  CFRPart  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  21, 1993. 

Samuel  W.  McKean, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  641  is  proposed 
to  be  amended  as  follows: 

PART  641— REEF  RSH  RSHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  $  641.4,  paragraphs  (a)(1) 
through  (a)(5)  are  redesignati^  as 
paragraphs  (a)(l)(i)  through  (a)(l)(v)  and 
paragraphs  (c)  through  (n)  are 
redesignated  as  paragraphs  (d)  through 


(o) ;  paragraph  (o),  as  published  as  a 
proposed  rule  at  58  FR  52063,  October 
6, 1993,  is  redesignated  as  paragraph 

(p) ;  in  newly  designated  paragraph  (m) 
introductory  text,  the  reference  to  “this 
paragraph  (1)’’  is  revised  to  read  “this 
paragraph  (m)";  in  newly  designated 
paragraphs  (m)(2)  and  (n)(2),  the  phrase 
“owned  by  him  or  her”  is  revised  to 
read  “owned  by  the  same  entity”; 
paragraph  (b)  heading  and  newly 
designated  paragraphs  (d)  through  (i) 
and  (p)(3)  are  revis^;  and  new 
paragraph  (a)(1)  heading,  and 
paragraphs  (a)(2),  (c),  and  (n)(3)  are 
added  to  read  as  follows: 

1641.4  Permits  and  foos. 

(a) *  *  * 

[1)  Annual  vessel  permits.*  *  * 

(2)  Annual  dealer  permits.  A  dealer 
who  receives  from  a  fishing  vessel  reef 
fish  harvested  from  the  EEZ  of  the  Gulf 
of  Mexico  must  obtain  an  annual  dealer 
permit.  To  be  eligible  for  such  permit, 
an  applicant  must  have  a  valid  state 
wholesaler’s  license  in  the  stale(s) 
where  he/she  operates,  if  requir^  by 
such  state(s),  and  must  have  a  physical 
facility  at  a  fixed  location  in  such 
state(s). 

(b)  Application  for  an  annual  vessel 
permit*  *  * 

(c)  Application  for  an  annual  dealer 
permit.  (1)  An  application  for  a  dealer 
permit  must  be  submitted  and  signed  by 
the  dealer  or  an  officer  of  a  corporation 
acting  as  a  dealer.  The  application  must 
be  submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective. 

(2)  A  permit  applicant  must  provide 
the  following  information: 

(i)  A  copy  of  each  state  wholesaler’s 
license  held  by  the  dealer. 

(ii)  Business  name;  mailing  address, 
induding  zip  code,  of  the  prindpal 
office  of  the  business;  telephone 
number,  employer  identification 
number,  if  one  nas  been  assigned  by  the 
Internal  Revenue  Service;  and  the  date 
the  business  was  formed. 

(iii)  The  address  of  each  physical 
fadlity  at  a  fixed  location  where  the 
business  receives  fish. 

(iv)  Name,  offidal  capadty  in  the 
business,  mailing  addr^  induding  zip 
code,  telephone  number,  sodal  security 
number,  and  date  of  birth  of  the 
applicant. 

(v)  Any  other  information  requested 
by  the  Regional  Director  that  may  be 
necessary  for  the  issuance  or  ' 
administration  of  the  permit. 

(d)  Change  in  application 
information.  The  owner  or  operator  of  a 
vessel  with  a  permit  or  a  dealer  with  a 
permit  must  notify  the  Regional  Director 


within  30  days  after  any  change  in  the 
application  information  spedfied  in 
paragraph  (b)  or  (c)  of  this  section.  The 
permit  is  void  if  any  change  in  the 
information  is  not  reported  within  30 
days. 

(e)  Fees.  A  fee  is  charged  for  each 
permit  application  submitted  under 
paragraph  (b)  or  (c)  of  this  section  and 
for  each  fish  trap  identification  tag 
required  under  §  641.6(d).  The  amount 
of  each  fee  is  calculated  in  accordance 
with  the  procedures  of  the  NOAA 
Finance  Handbook  for  determining  the 
administrative  costs  of  each  specid 
product  or  service.  The  fee  may  not 
exceed  such  costs  and  is  specified  with 
each  application  form.  The  appropriate 
fee  must  accompany  each  application  or 
reouest  for  fish  trap  identification  tags. 

(f)  Issuance.  (1)  ^e  Regional  Director 
will  issue  a  permit  at  any  time  to  an 
applicant  if  the  application  is  complete 
and,  in  the  case  of  an  application  for  a 
vessel  permit,  the  applicant  meets  the 
earned  income  reqtiirement  specified  in 
paragraph  (b)(2)(xi)  of  this  se^on.  An 
application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received  and 
the  applicant  has  submitted  all 
applicable  reports  specified  at  §  641.5. 

(2)  Upon  receipt  of  an  incomplete 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  of  the  date  of 
the  Regional  Director’s  letter  of 
notification,  the  application  will  be 
considered  abandoned. 

(g)  Duration.  A  permit  remains  valid 
for  the  period  specified  on  it  unless  it 
is  revoked,  suspended,  or  modified 
piursuant  to  subpart  D  of  15  CFR  part 
904  or  the  vessel  or  dealership  is  sold. 

(h)  Tranter.  A  vessel  permit  or 
endorsement  or  dealer  permit  issued 
under  this  section  is  not  transferable  or 
assignable,  except  as  provided  under 
paragraph  (m)  of  this  section  for  a  vessel 
permit,  as  provided  under  paragraph  (n) 
of  this  section  for  a  red  snapper 
endorsement,  or  as  provided  under 
paragraph  (p)  of  this  section  for  a  fish 
trap  endorsement  A  person  who 
acquires  a  vessel  or  dealership  who 
desires  to  conduct  activities  for  which  a 
permit  or  endorsement  is  required  must 
apply  for  a  permit  or  endorsement  in 
accordance  with  the  provisions  of  this 
section.  The  application  must  be 
accompanied  by  a  copy  of  a  signed  bill 
of  sale  or  equivalent  acquisition  papers. 

(i)  Display.  A  vessel  permit  or 
endorsement  issued  under  this  section 
must  be  carried  on  board  the  vessel  and 
such  vessel  must  be  identified  as 
provided  for  in  $  641.6.  A  dealer  permit 
issued  under  this  section  must  be 
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available  at  the  dealer’s  principal  place 
of  business.  In  addition,  a  copy  of  the 
dealer’s  permit  must  accompany  each 
vehicle  mat  is  used  by  that  dealer  to 
pick  up  from  a  fishing  vessel  reef  fish 
harvested  from  the  EEZ  of  the  Gulf  of 
Mexico.  The  operator  of  a  vessel,  a 
dealer,  or  a  vehicle  operator  must 
present  the  permit  or,  in  the  case  of  a 
vehicle  operator,  a  copy  of  the  permit, 
for  inspection  upon  the  request  of  an 
authorized  officer. 

***** 

(n)*  ‘  * 

(3)  The  provisions  of  paragraph  {n)(2) 
of  this  section  notwithstanding,  special 
provisions  apply  in  the  event  of  the 
disability  or  death  of  the  owner  of  a 
vessel  with  a  red  snapper  endorsement 
or  the  disability  or  death  of  an  operator 
whose  presence  on  board  the  vessel  is 
a  condition  for  the  validity  of  a  red 
snapper  endorsement. 

(i)  In  the  event  that  a  vessel  with  a  red 
snapper  endorsement  has  a  change  of 
ownership  that  is  directly  related  to  the 
disability  or  death  of  the  owner,  the 
Regional  Director  may  issue  a  red 
snapper  endorsement,  temporarily  or 
permanently,  with  the  reef  fish  permit 
that  is  issued  for  the  vessel  under  the 
new  owner.  Such  new  owner  will  be  the 
person  specified  by  the  owner  or  his/her 
legal  gumtlian.  in  the  case  of  a  disabled 
owner,  or  by  the  will  or  executor/ 
administrator  of  the  estate,  in  the  case 
of  a  deceased  owner.  (Change  of 
ownership  of  a  vessel  with  a  reef  fish 
permit  upon  disability  or  death  of  an 
owner  is  considered  a  piirchase  of  a 
permitted  vessel  and  paragraph  (m)(3)  of 
this  section  applies  regarding  a  reef  fish 
permit  for  the  vessel  under  the  new 
owner.) 

(ii)  In  the  event  of  the  disability  or 
death  of  an  operator  whose  presence  on 
board  a  permitted  vessel  is  a  condition 
for  the  validity  of  a  red  snapper 
endorsement,  the  Regional  Director  may 
revise  and  reissue  an  endorsement, 
temporarily  or  permanently,  to  the 
permitted  vessel.  Such  revised 
endorsement  will  contain  the  name  of  a 
substitute  operator  specified  by  the 
operator  or  his/her  legal  guardian,  in  the 
case  of  a  disabled  operator,  or  by  the 
will  or  executor/administrator  of  the 
estate,  in  the  case  of  a  deceased 
operator.  As  was  the  case  with  the 
replaced  endorsement,  the  presence  of 
the  substitute  operator  on  teard  and  in 
charge  of  the  vessel  is  a  condition  for 
the  validity  of  the  revised  endorsement. 
Such  revised  endorsement  will  be 
reissued  only  with  the  concurrence  of 
the  vessel  owner. 

*  •  •  •  * 

(p)  *  *  * 


(3)  A  fish  trap  endorsement  is  not 
transferable  upon  change  of  ownership 
of  a  vessel  wiffi  a  fish  trap  endorsement, 
except  when  such  change  of  ownership 
is  from  one  to  another  of  the  following: 
husband,  wife,  son,  daughter,  brother, 
sister,  mother,  or  father. 
***** 

3.  In  §  641.5,  paragraph  (d)  is  revised 
to  read  as  follows: 

§641.5  Recordkeeping  and  reporting. 
***** 

(d)  Dealers.  A  person  who  receives 
reef  fish  by  way  of  piuchase,  barter, 
trade,  or  sale  from  a  fishing  vessel  or 
person  that  fishes  for  or  lands  reef  fish 
bom  the  EEZ  or  adjoining  state  waters, 
must  maintain  records  and  submit 
information  as  follows: 

(1)  A  dealer  must  maintain  at  his/her 
principal  place  of  business  a  record  of 
reef  fish  harvested  from  the  Gulf  of 
Mexico  that  he/she  receives.  The  record 
must  contain  the  name  of  each  fishing 
vessel  from  which  reef  fish  were 
received  and  the  date,  species,  and 
quantity  of  each  receipt.  A  dealer  must 
retain  such  record  for  at  least  one  year 
after  receipt  date  and  must  provide  such 
record  for  inspection  upon  the  request 
of  an  authorized  officer  or  the  Science 
and  Research  Director. 

(2)  When  requested  by  the  Science 
and  Research  Director,  a  dealer  must 
provide  the  following  information  from 
his/her  record  of  reef  fish  received:  total 
poundage  of  each  species  received 
during  ffie  requested  period,  average 
montffiy  price  paid  for  each  species  by 
market  size,  and  proportion  of  total 
poundage  landed  by  each  gear  type. 

(3)  The  operator  of  a  car  or  tru^  that 
is  used  to  pick  up  from  a  fishing  vessel 
reef  fish  harvested  from  the  Gulf  of 
Mexico  must  maintain  a  record 
containing  the  name  of  each  fishing 
vessel  from  which  reef  fish  on  the  car 
or  truck  have  been  received.  The  vehicle 
operator  must  provide  such  record  for 
inspection  upon  the  request  of  an 
authorized  officer. 
***** 

4.  In  §  641.7,  paragraphs  (a),  (b),  and 
(c)  are  revised  and  new  paragraphs  (bb), 
(cc)  and  (dd)  are  added  to  read  as 
follows: 

§641.7  Prohibition*. 
***** 

(a)  Falsify  information  specified  in 
§  641.4  (b)  or  (c)  on  an  application  for 

a  permit,  information  on  an  application 
for  an  endorsement  on  a  permit,  or 
information  regarding  a  transfer  or 
revision  of  an  endorsement  on  a  permit. 

(b)  Fail  to  display  a  permit  or 
endorsement,  as  specified  in  §  641.4(i). 


(c)  Falsify  or  fail  to  maintain,  submit, 
or  provide  records  or  information 
required  to  be  maintained,  submitted,  or 
provided,  as  specified  in  §  641.5  (b) 
through  (h). 

***** 

(bb)  Receive  from  a  fishing  vessel,  by 
purchase,  trade,  or  barter,  reef  fish 
harvested  from  the  EEZ  without  a  dealer 
permit,  as  specified  in  §  641.4(a)(2). 

(cc)  Sell,  trade,  or  barter  or  attempt  to 
sell,  trade,  or  barter  reef  fish  harvested 
aboard  a  vessel  for  which  a  permit  has 
been  issued  under  §  641.4  to  a  dealer 
that  does  not  have  a  permit  issued 
under  §  641.4,  as  specified  in 
§  641.28(a). 

(dd)  As  a  permitted  dealer,  purchase, 
trade,  or  barter  or  attempt  to  purchase, 
trade,  or  barter  reef  fish  harvested 
aboard  a  vessel  that  does  not  have  a 
permit  issued  under  §  641.4,  as 
specified  in  §  641.28(b). 

5.  Sections  641.28  and  641.29  are 
redesignated  as  §§641.29  and  641.30 
and  new  §  641.28  is  added  to  read  as 
follows: 

§  641 .28  Restrictions  on  sale/purchase. 

(a)  Reef  fish  harvested  aboard  a  vessel 
for  which  a  currently  valid  permit  has 
been  issued  under  §  641.4  may  be  sold, 
traded,  or  bartered  or  attempted  to  be 
sold,  traded,  or  bartered  only  to  a  dealer 
who  has  a  currently  valid  permit  issued 
under  §641.4. 

(b)  Reef  fish  may  be  purchased, 
traded,  or  bartered  or  attempted  to  be 
purchased,  traded,  or  bartered  by  a 
dealer  who  has  a  currently  valid  permit 
issued  under  §  641.4  only  from  a  vessel 
for  which  a  currently  valid  permit  has 
been  issued  under  §  641.4. 

(FR  Doc.  93-26360  Filed  10-21-93;  4:54  pm] 
BUJJNQ  CODE  3Sie-a2-M 


50  CFR  Part  651 

[Docket  No.  931076-8276;  LD.  100193A] 

RIN  0648-AD33 

Northeast  Multispecies  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  the  conservation  and 
management  measures  contained  in 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispedes  Fishery  (FMP).  If 
approved.  Amendment  5  would 
substantially  revise  management  of  the 
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Northeast  Multispecies  Fishery, 
especially  regarding  permits,  reporting 
and  recordkeeping  requirements  and 
e^ort  control  in  the  fishery.  The  intent 
of  this  Amendment  is  to  reduce  the 
fishing  mortality  rate  to  eliminate  the 
overfished  condition  of  the  principal 
stocks  of  multispecies  finfish. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  December 
6, 1993.  Information  from  vendors 
supporting  their  request  for  VTS 
certification  must  be  received  by 
November  26, 1993. 

ADDRESSES:  Comments  on  proposed 
Amendment  5  or  its  supporting 
documents  should  be  sent  to  Richard  B. 
Roe,  Regional  Director,  National  Marine 
Fisheries  Service,  Northeast  Regional 
Office,  1  Blackburn  Street.  Gloucester, 
MA  01930.  Mark  the  outside  of  the 
envelope  “Comments  on  Multispecies 
Plan.” 

Comments  regarding  the  burden-hour 
estimates  or  any  other  aspect  of  the 
collection-of-information  requirements 
contained  in  this  proposed  rule  should 
be  sent  to  the  Northeast  Regional 
Director  (ADDRESS  USTED  ABOVE) 
and  the  Office  of  Management  and 
Budget  (Attention  NOAA  Desk  Officer), 
Washington,  DC  20503. 

Copies  of  Amendment  5,  its 
regulatory  impact  review  (RIR)  and  the 
initial  regulatory  flexibility  analysis 
(IRFA)  contained  within  the  RIR,  and 
the  final  supplemental  environmental 
impact  statement  (FSEIS)  are  available 
from  Douglas  Marshall,  ^ecutive 
Director,  New  England  Fishery 
Management  Council,  Suntaug  Office 
Park,  5  Broadway  (U.S.  Rte.  1),  Saugus, 
MA  01906-1097. 

Comments  from  sources  interested  in 
certifying  fishing  vessel  tracking 
systems  should  be  sent  to  Richard  B. 
Roe,  Northeast  Regional  Director 
(ADDRESS  USTED  ABOVE).  Mark  the 
outside  of  the  envelope  "Comments  on 
VTS.” 

FOR  FURTHER  INFORMATION  CONTACT:  John 
G.  Terrill,  Fishery  Policy  Analyst,  508- 
281-9252. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  New  England  Fishery 
Management  Council  (Council) 
approved  at  its  June  meeting  a  package 
of  measures  for  inclusion  in 
Amendment  5  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  The  FMP  has  been  in  efiect  since 
1986,  and  has  been  amended  four  times. 
The  two  main  objectives  of  Amendment 
5  are  to  eliminate  the  overfished 
condition  of  the  principal  groundfish 
stocks  (cod,  haddock,  and  yellowtail 


flounder)  by  reducing  the  rate  at  which 
fish  are  caught  by  50  percent  over  the 
next  5  to  7  years,  and  to  reduce  the 
bycatch  of  harbor  porpoise  in  the  sink 
gillnet  fishery. 

The  FMP  manages  the  stocks  of  cod, 
haddock,  pollock,  yellowtail  floimder, 
winter  floimder  (blackback),  witch 
flounder  (grey  sole),  windowpane 
flounder,  American  plaice  (dabs), 
redfish,  white  hake,  red  hake,  silver 
hake  (whiting),  and  ocean  pout.  The 
first  ten  species  listed  are  referred  to  as 
“large-mesh”  groundfish  because  they 
are  caught  with  nets  that  have  a 
specified  minimum  size.  These  species 
are  defined  as  “regulated  species”  in 
this  rule.  The  last  three  are  caught  with 
mesh  smaller  than  the  minimum  size. 

This  proposed  rule  includes:  A 
moratorium  on  most  new  entrants  into 
the  multispecies  finfish  fishery; 
limitations  on  upgrading  of  vessel  size 
and  engine  horsepower;  exceptions  to 
the  moratorium  for  vessels  vising  fewer 
than  4,500  rigged  hooks  or  fishing  under 
a  possession  limit;  an  efibrt-reduction 
program  where  vessels  fish  using  a 
combination  of  blocks  of  time  out  of  the 
fishery  and  time  spent  at  the  dock  (Fleet 
days-at-sea),  unless  they  elect  to  take  an 
allocation  of  actual  Individual  Days-At- 
Sea  (DAS)  that  vessels  may  fish  for 
multispecies  finfish;  exceptions  to  the 
effort-reduction  program  for  vessels  45 
feet  (13.7  m)  and  less  in  length,  vessels 
fishing  fewer  than  4,500  hooks,  vessels 
fishing  sink  gillnet  gear,  and  vessels  at 
sea  for  less  than  a  da}^  a  possession 
limit  restriction  fm  scallop  dredge 
vessels;  a  requirement  to  purchase  and 
install  a  Vessel  Tracking  System  (VTS) 
imit  for  vessels  fishing  fodividual  DAS 
and  vessels  that  have  mstorically  fished 
with  a  scallop  dredge  and  otter  trawl;  a 
card  monitoiffig  or  call-in  system  for 
other  vessels  in  the  Fleet  DAS  reduction 
program;  a  minimum  mesh  size  in  the 
Southern  New  England/Mid- Atlantic 
area;  an  increase  in  the  minimum  mesh 
size  in  the  Gulf  of  Maine/Georges  Bank 
area;  exceptions  to  the  mesh-size 
regulations  for  vessels  possessing  less 
than  the  possession  liiffit,  and  for 
vessels  fishing  with  purse  seine  or 
midwater  trawl  gear,  minimum  fish 
sizes;  a  prohibition  on  pair  trawling; 
seasonal  mesh  requirements  in  the 
Stellwagen  Bank/Jeffireys  Ledge  area;  a 
suspension  of  the  closure  of  Area  I 
except  for  fixed  gear,  a  modification  of 
Clos^  Area  n  in  area  and  time;  a 
closure  of  an  area  in  the  vicinity  of  the 
Nantucket  Lightship  wdien  a  research 
trawl  survey  index  ia  reached;  a 
requirement  that  vessels  fishing  for 
northern  shrimp  use  a  finfish  e^uder 
device;  permits  for  vessel  operators  and 
dealers;  mandatory  reporting  for 


permitted  vessels  and  dealers; 
mandatory  observers  on  vessels  if 
required  by  the  Regional  Director;  and 
framework  measures  to  adjust  the  efiort- 
control  program  and  other  measvires. 

This  proposed  amendment  also  includes 
definitions  of  overfishing  for  ocean 
pout,  pollock,  red  hake,  white  hake,  and 
windowpane  flounder. 

The  following  summarizes  the 
Covmcil’s  Amendment  5  as  submitted  to 
the  Secretary  on  September  27, 1993:  A 
moratorium  during  the  eflort-reduction 
period  would  be  imposed  on  the 
issuance  of  permits  to  vessels  that  have 
not  historically  participated  in  the 
multispecies  fishery,  except  that  after 
the  third  year  the  Qsimdl  may 
recommend  on  an  annual  basis  the 
issuance  of  new  permits.  The  Council 
established  a  control  date  of  February 
21, 1991  (56  FR  22846,  May  17. 1991), 
as  a  cutoff  date  for  determining  future 
participation  in  the  multispecies  finfish 
fishery.  A  vessel  would  qualify  for  full 
participation  in  the  multispecies  fishery 
if  it  obtained  a  Federal  multispecies 
permit  as  of  the  control  date  or  renewed 
a  Federal  multispecies  permit  in  1991, 
and  had  landings  of  multispecies  finfish 
between  January  1, 1990,  and  the 
control  date.  Provisions  would  be  made 
for  vessels  under  construction  or 
refitting  at  the  time  of  the  control  date 
as  well  as  for  replacement  of  eligible 
vessels.  Exceptions  to  the  moratorium 
are  proposed  for  boats  fishing 
exclusively  with  fewer  than  4,500  hooks 
and  boats  posses-sing  or  landing  per  trip 
500  pounds  (226.8  1^  or  less  of 
remilated  species. 

'the  Amendment  includes  an  effort- 
reduction  program  in  which  the  number 
of  days  spent  fishing  for  groundfish 
would  be  limited.  Vessel  owners  would 
be  subject  to  one  of  two  alternatives 
while  fishing  for  large-mesh  groundfish: 
(1)  The  vessel  would  be  limited  to 
possessing  or  landing  per  trip  500 
poimds  or  less  of  regulated  species  for 
four  periods  of  time  of  at  least  20 
consecutive  days  (of  the  vessel  owner’s 
choosing),  and  the  vessel  would  have  to 
layover  1  day  at  the  dock  for  every  2 
days  sprat  fishing  fm  groundfish;  or  (2) 
the  vessel  could  elect  to  receive  an 
individual  allocation  of  days  at  sea, 
based  on  the  vessel’s  history  of  fishing 
for  groundfish,  which  would  be  reduced 
in  equal  annual  increments. 

An  exemption  from  these  effort- 
reduction  requirements  would  apply  to 
boats  45  feet  (13.7  m)  or  smaller  and  all 
boats  groundfishing  exclusively 
throughout  the  year  with  fewer  than 
4,500  hooks  per  day. 

All  vessels  possessing  more  than  the 
“possession  limit”  (500  pounds  (226.8 
k^)  of  the  ten  large-mesh  groundfish 
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species  would  have  to  fish  with  nets  in 
compliance  with  the  appropriate  mesh 
size  regulations  described  below. 

Vessels  issued  Federal  scallop  permits 
and  fishing  with  scallop  dredges  would 
be  prohibited  from  possessing  more 
than  the  possession  limit  at  any  time. 

In  the  Gulf  of  Maine/Georges  Bank 
(GOM/GB)  area,  vessels  woidd  be 
reqxiired  to  fish  a  6  inch  (15.24  cm) 
diamond  or  square  minimum  mesh  size 
throughout  the  net.  In  the  Nantucket 
Lightship  regulated  mesh  area,  vessels 
would  be  required  to  fish  with  a  5Vt 
inch  (13.97  cm)  diamond  or  square 
minimiim  mesh  size  throughout  the  net 
in  1994,  and  a  5V^  inch  (13.97  Inch) 
diamond  or  6  inch  (15.24  cm)  square 
minimum  mesh  size  in  1995  and 
thereafter.  In  addition,  with  the 
exception  of  vessels  fishing  in  an  area 
designated  as  a  small  mesh  area  of  the 
GO^^GB  that  possess  or  land  less  than 
500  pounds  (226.8  kg)  of  regulated 
species,  vessels  in  these  areas  would  be 
prohibited  from  having  on  board  net  or 
pieces  of  net  with  mesh  smaller  than  the 
minimum  size. 

In  the  Southern  New  England 
regulated  mesh  area,  vessels  would  be 
required  to  fish  with  a  minimiim  mesh 
size  of  5V2  inch  (13.97  cm)  diamond  or 
square  mesh  in  the  first  year  when  in 
possession  of  more  than  500  poimds 
(226.8  kg)  of  regulated  species.  In  the 
second  year  and  thereafter,  the 
minimum  mesh  size  would  be  5V^  inch 
(13.97  cm)  diamond  or  6  inch  (15.24 
cm)  square  mesh.  When  in  possession  of 
more  ^an  500  pounds  (226.8  kg)  of 
regulated  species  in  the  Mid-Atlantic 
regulated  mesh  area,  the  minimiim 
mesh  size  would  be  the  same  as  the 
mesh  requirements  of  the  Summer 
Flounder  Fishery  Management  Plan 
(currently  5V2  inch  (13.97  cm)  diamond 
or  6  inch  (15.24  cm)  square  mesh  in  the 
codend  for  at  least  75  continuous 
meshes  forward  of  the  terminus  of  the 
net,  or  the  terminal  one-third  portion  of 
the  entire  net,  whichever  is  less).  In  this 
area,  all  vessels,  including  vessels 
possessing  on  board  or  landing  per  trip 
more  than  500  pounds  (226.8 1^ 
regxilated  species,  could  have  mesh 
smaller  than  the  minimum  size  on 
board,  provided  the  small  mesh  is 
stowed  in  accordance  with  the 
regulations  whenever  the  vessel 
possesses  more  than  the  500  poimd 
(226.8  kg)  limit. 

In  this  proposed  rule,  the  boimdaries 
of  the  regulated  mesh  areas  are 
extended,  beyond  the  provision  in 
Amendment  5,  to  the  shoreline.  This 
modification  is  necessary  to  reconcile 
the  provision  with  a  competing  FMP 
measure  that  vessels  pen^tted  imder 
§  651.4  of  these  regulations,  and  in 


possession  of  more  than  500  poimds 
(226.8  kg)  of  regulated  species,  are 
subject  to  the  mesh  restrictions, 
regardless  of  whether  fishing  occurs  in 
state  or  Federal  waters.  Without  this 
change,  it  would  appear  that  Federal 
mesh  size  restrictions  stop  at  states’ 
seaward  boundaries  for  Federally 
permitted  vessels,  a  result  that  would 
contravene  the  Council’s  intent. 
Therefore,  references  in  Amendment  5 
to  the  term  “territorial  sea’’  are  replaced 
in  the  proposed  rule  by  the  term 
“shoreline.’’ 

There  are  proposed  exceptions  to  the 
mesh  size  regulations  for  purse  seiners 
and  midwater-trawl  vessels  fishing  for 
pelamc  species. 

Gillnet  regulations  are  proposed  to 
reduce  harbor  porpoise  bycatch  using 
four-day  blocks  of  time  when  all  gear  is 
out  of  the  water.  The  Council  would 
evaluate  the  harbor  porpoise  bycatch 
reduction  measures  for  their  impact  on 
groundfishing  effort  reduction,  and 
make  appropriate  adjustments  through 
the  fiamework  mechanism  to  implement 
effort-reduction  measures 
commensurate  with  the  other  sectors  of 
the  fishery. 

Effort  monitoring  would  be  required 
through  either  an  electronic  Vessel 
Trading  System  (VTS)  or  a  card 
reporting  system.  In  addition  to  these 
systems,  a  call-in  system  is  included  in 
these  proposed  regulations  as  an 
alternative,  in  the  event  the  Regional 
Director  determines  that  either  of  the 
required  systems  is  not  feasible  or 
avdlable  iu  time  for  implementation  of 
Amendment  5  or  thereafter.  This 
alternate  system  is  deemed  necessary 
and  appropriate  under  16  U.S.C.  1855(d) 
of  the  Magnuson  Act,  which  states  that 
the  Secretary  may  promulgate 
regulations  necessary  to  discharge  his 
responsibility  to  carry  out  the  Magnuson 
Act. 


All  vessels  and  dealers  permitted  for 
the  multispedes  fishery  would  be 
required  to  report  all  catch  and  landing 
data. 

A  prohibition  on  pair  trawling  for 
groundfish  is  proposed. 

Adjustments  to  the  minimum  fish 
sizes  are  also  proposed.  With  the 
exception  of  winter  flounder,  which 
would  increase  to  12  inches  (27.9  cm), 
the  minimum  fish  sizes  would  be  the 
same  as  specified  in  current  regulations 
in  50  CFR  part  651  in  year  one.  In  year 
two,  the  minimum  fish  sizes  would  be 
evaluated  and  would  be  set  at  the  length 
at  which,  based  on  the  best  scientific 
information,  25  percent  of  the  fish  (at 
the  minimum  size)  are  retained  by  the 
regulated  mesh  size.  For  the  flounders 
managed  by  the  FMP,  the  mesh 
selectivity  size  and  type  use  to 


determine  minimum  fish  sizes  would  be 
5V^  inch  (13.97  cm)  diamond  mesh, 
while  for  the  cod-like  species,  the  mesh 
size  and  type  would  be  6-inch  (15.24 
cm)  diamond  mesh.  Fillets  or  fish  parts 
would  have  to  meet  the  minimum  size 
requirements,  although  there  are 
provisions  allowing  persons  on  a  vessel 
to  possess  up  to  25  pounds  of  fillets 
smaller  than  the  minimum  size 
provided  they  were  cut  from  a  legal-size 
fish,  and  not  sold,  traded,  or  bartered. 

A  seasonal  6  inch  (15.24cm)  square 
mesh  requirement  is  proposed  to  protect 
concentrations  of  juvenile  cod  on 
Stellwagen  Bank  and  Jeffreys  Ledge 
from  March  through  July. 

The  Amendment  also  proposes  a 
firameworking  provision  to  allow  closure 
of  the  Nantucket  Lightship  Area  for  up 
to  one  year  when  there  are  very  large 
year  classes  of  juvenile  yellowtail 
detected  by  the  NMFS  bottom  trawl 
survey  index. 

Proposed  measures  also  include  an 
expansion  of  Area  n  (the  Georges  Bank 
haddock  spawning  area  closure)  in  size 
beginning  the  first  year  of 
implementation,  and  in  time  from  four 
to  six  months  (January  through  June)  in 
the  third  year  of  implementation.  The 
current  Area  I  closure  would  be  revised 
to  apply  only  to  gillnet  gear  from 
February  through  May.  The  closure  of 
Area  I  could  be  applied  to  other  gear 
types  imder  framework  measures 
included  in  Subpart  C  of  the  regulations 
if  it  is  determined  that  spawning  fish  are 
located  in  the  area. 

A  finfish  excluder  device  requirement 
is  proposed  for  the  northern  shrimp 
fishery. 

Required  permits  are  proposed  for  all 
vessel  operators  landing  multispecies 
finfish  and  all  dealers  processing 
multispecies  finfish,  with  potential 
suspension  or  revocation  of  the  permits 
for  violations  of  the  regulations.  Vessel 
operators  with  suspended  or  revoked 
permits  could  not  be  on  board  a 
Federally  permitted  vessel  in  any 
capacity. 

To  gather  more  specific  data  on  the 
multispecies  resource.  Federally 
permitted  vessels  would  be  required  to 
take  an  observer  if  requested  by  the 
Regional  Director.  The  observer 
requirement  could  be  waived  by  the 
Regional  Director  if  the  vessel  is  unsafe 
or  not  equipped  to  carry  an  observer  on 
board.  The  cost  of  an  observer’s 
accommodations  and  food  would  be 
borne  by  the  vessel  owner. 

In  accordance  with  Federal 
guidelines,  the  Amendment  provides 
measurable  definitions  of  overfishing  for 
those  stocks  in  the  plan  for  which 
overfishing  had  not  yet  been  defined. 
These  sto(^  are:  red  hake,  white  hake,  4 
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ocean  pout,  windowpane  flounder,  and 
poUocL 

Framework  Measures 

Amendment  5  includes  framework 
measiires  to  implement  adjustments  to 
the  eflort-control  and  other*  measures,  as 
needed,  to  meet  the  Amendment’s 
objectives.  At  least  annually,  the 
Regional  Director  would  provide  the 
Coimcil  with  information  on  the  status 
of  the  multispecies  flnfiah  resource  and 
provide  harvest  targets  for  the  upcoming 
year.  The  annual  hmvest  targets  would 
be  determined  by  the  Stock  Assessment 
Review  Committee  and  would  be  based 
on  the  projected  fishing  mortality  rate 
reductions  required  for  the  prindpal 
multispecies  stocks  (Gulf  on  Maine  cod, 
Georges  Bank  cod,  GeOTges  Bank 
haddock,  Georges  Bank  yellowtail 
flounder,  and  ^uthem  New  England 
yellowtail  flounder. 

Within  60  days  of  receipt  of  that 
information,  the  Coundl’s  Plan 
Development  Team  (PDT)  would  assess 
the  condition  of  the  muhispedes  finfish 
resource  to  determine  the  adequacy  of 
the  total  allowable  DAS  reduction 
schedule,  to  achieve  the  target  fishing 
mortality  rate  and  the  annud  harvest 
targets  determined  from  that  rate.  In 
addition,  the  PDT  would  make  a 
determination  whether  other  resource 
conservation  issues  exist  that  require  a 
management  response  to  meet  the  goals 
and  objectives  outlined  in  the  FMP.  The 
PDT  would  report  its  findings  and 
recommendations  to  the  Coundl.  In  its 
report  to  the  Coundl,  the  PDT  would 
provide  the  appropriate  rationale  and 
economic  and  biological  analysis  for  its 
recommendation,  utilizing  the  most 
current  catch,  effort,  and  other  relevant 
data  from  the  fishery. 

After  receiving  the  PDT*8  findings  and 
recommendations,  or  at  any  other  time 
deemed  necessary,  the  Coundl  would 
determine  whether  adjustments  or 
additions  to  the  management  measures 
are  necessary  to  meet  the  goals  and 
objedives  of  the  FMP.  The  Coimdl 
would  then  develop  and  anedyze 
appropriate  management  measures,  over 
the  span  of  at  least  two  Coundl 
meetings.  The  Coundl  would  have  to 
seled  management  measures  from  the 
list  spedfied  in  the  proposed  rule  or  as 
otherwise  contained  in  the  FMP.  After 
developing  the  proposed  management 
measrues  the  Council  would  be  required 
to  make  a  recommendation  to  the 
Regional  Diredor.  The  recommendation 
would  have  to  indude  supporting 
rationale  and,  if  management  measures 
are  recommended,  an  analysis  of  the 
impacts  and  a  recommendation  whether 
to  publish  the  management  measures  as 


a  final  rule  without  first  publishing 
them  as  a  proposed  rule. 

To  recommend  that  the  management 
measures  be  published  as  a  final  rule 
without  first  publishing  them  as  a 
proposed  rule,  the  Coundl  would  have 
to  ccmsider  at  least  the  following  fodors 
and  provide  supporting  analysis  for 
each  fador  considered: 

(1)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  provides  adequate 
time  to  publish  a  proposed  rule  and 
have  the  regulations  in  place  for  the 
entire  fishing  season; 

(2)  Whether  there  has  been  adequate 
notice  and  opportunity  for  partidpation 
by  the  public  and  members  of  the 
aflected  industry  in  the  development  of 
the  Council’s  recommended 
management  measures; 

(3)  Whether  there  is  an  immediate 
need  to  provide  further  protection  for 
the  multispedes  finfish  resource;  and 

(4)  Whether  there  would  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
promulgation  as  a  final  rule.  The 
Regional  Diredor  would  coitsider  these 
fadors  in  determining  whether  to 
promulgate  critical  management 
measure  adjustm«its  without  a 
proposed  rule  and  to  determine  whether 
there  is  good  cause  under  the 
Administrative  Procedure  Ad  to  waive 
the  public  comment  and  delayed- 
eSe^veness  period. 

If  the  Coundl  recommends  additioirs 
or  adjustments  to  management  measures 
and  iif  the  Regional  Dir^or  concurs 
with  the  Council’s  recommendations, 
induding  any  recommendation  to 
publish  the  management  measures  as  a 
final  rule  without  a  proposed 
rulemaking,  the  action  would  be 
published  as  a  final  rule  without 
additional  public  comment  The 
Regional  IMredor  could  choose  the 
option  of  publishing  the  reconunended 
management  measures  as  a  proposed 
rule,  however,  regardless  of  the 
Coimdl’s  recommendation.  If  the 
Regional  Diredor  does  not  concur  with 
the  Cotmdl’s  recommendation,  the 
Coimdl  would  be  notified  in  writing  of 
the  non-concurrence.  If  the  Council 
does  not  recommend  any  additions  or 
adjustments  to  current  management 
measures,  no  further  action  would  be 
required. 

Disapproved  Measures 

Two  of  the  measures  contained  in 
Amendment  5  have  been  disapproved 
by  the  Secretary  and  are  not  induded  in 
tMs  proposed  nile.  A  5,000  poimd 
(2,268 14)  haddock  possession  limit  and 
an  exemption  for  vessels  fishing  in  state 
waters  for  winter  flounder  have  been 


determined  to  be  inconsistent  with  the 
national  standards  of  the  Magnuson  Act 

The  haddock  spawning  stock  levels 
are  at  all-times  lows;  current  landings, 
which  continue  to  decline,  reflect  tfos 
situaticn.  Further  declines  in  the 
spawning  stock  will  occur  unless  the 
fishing  mortality  rate  is  reduced 
significantly  from  its  current  leveL 

The  5,000  pound  (2,268  kg) 
possession  timit  even  in  combination 
with  other  measures  would  not  reduce 
fishing  mortality  sufficiently  to  ensure 
the  possibility  of  restoring  this  stock 
and  in  fact  may  be  counter-productive 
to  meet  the  Amendment’s  objectives 
pertaining  to  elimination  of  overfishing. 
In  1991,  only  1.3%  of  the  total  trips  that 
landed  haddock  would  have  been 
afiected  by  the  haddock  possession 
limit  Much  greater  reductions  are 
necessary  to  allow  the  haddock  stodcs  to 
rebiiild  to  viable  commercial  levels.  In 
addition,  with  continued  declines  in 
landings  and  a  closure  of  many  of  the 
Canadian  fisheries,  haddock  prices  can 
be  expected  to  increase;  the  increased 
demand  in  conjunction  with  a  5,000 
pound  (2,268 1^  limit  would  create  an 
incentive  to  target  haddock,  with  an 
increased  potential  for  highgrading. 
NMFS  has  requested  the  Council  to 
consider  mxich  more  restrictive 
measures  regarding  haddock,  including 
a  prohibition  on  landing  haddock. 

The  winter  flounder  exemption  would 
have  allowed  vessels  to  fish  tmder  state 
regulations  in  state  waters  provided  that 
the  state’s  regulations  conform  with  the 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  Winter  Floimder 
Fishery  Management  Plan.  This  would 
have  allowed  vessels  to  fish  with  a 
smaller  mesh  size  or  possess 
multispecies  smaller  than  the  minimiim 
size  that  is  contained  in  Federal 
regulations.  This  measure  was  added  to 
the  Amendment  without  adequate 
analysis,  was  poorly  defined,  and  likely 
wo\ild  have  increased  mortality  of 
winter  flotmder  and  other  multispecies. 
Further,  the  measure  raised  problems 
with  consistency  among  state 
regulations  and  other  fishery 
management  plans  as  well  as  significant 
enforcement  and  administrative 
concerns.  The  ASMFC  has  since  sent  a 
letter  to  NMFS  requesting  that  this 
measure  be  disapproved  so  that  the 
Coimcil  may  immediately  consider 
more  acceptable  alternate  measures. 

The  Coimdl  vrill  have  the 
opportunity  to  reconsider,  modify,  and 
possibly  resubmit  these  measures  under 
the  Magnuson  Act’s  60-day  accelerated 
review  schedule. 
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Vessel  Tracking  System  Specifications 

This  amendment  proposes  that  vessel 
owners  electing  to  fish  under  the 
Individual  DAS  effort-reduction 
program  or  as  combination  vessels 
(scallop  vessels  that  also  have  a  history 
of  trawling  for  groimdfish),  be  required 
to  purchase  and  install  Nl^S-certified 
electronic  tracking  systems  to  enable  a 
vessel’s  DAS  to  be  monitored.  Proposed 
§  651.28  of  these  implementing 
regulations  sets  forth  technical 
specifications  these  systems  would  be 
required  to  meet  to  be  certified. 
Concurrent  with  this  proposed  rule. 
NMFS  is  requesting  vendors  interested 
in  having  systems  certified  by  NMFS  for 
use  in  this  fishery  to  submit  information 
to  the  Northeast  Regional  Director  (see 
ADDRESSES)  showing  that  the  system 
meets  each  of  the  specifications 
included  in  proposed  §  651.28(a)(2). 

This  information  must  be  received  no 
later  than  November  26. 1993.  A  similar 
request  was  made  in  a  proposed  rule  (58 
FR  46606,  September  2, 1993)  for 
Amendment  4  to  the  Fishery 
Management  Plan  for  the  Atlantic  Sea 
Scallop  Fishery.  Vendors  that  have 
responded  to  the  request  for 
certification  contained  in  that  proposed 
rule  need  not  resubmit  the  information 
for  this  proposed  rule.  The  Regional 
Director  will  publish  a  list  of  certified 
systems  in  the  Federal  Register. 

To  provide  interested  members  of  the 
public  with  a  clear  understanding  of 
what  wovild  be  required  if  Amendment 
5  is  approved,  and  because  this 
amendment  would  substantially  revise 
every  provision  of  the  current 
requirements,  50  CFR  part  651  is 
published  here  in  its  entirety,  as  it  is 
proposed  to  be  amended. 

If  Amendment  5  is  approved,  dates  of 
implementation  of  various 
administrative  management  measures  in 
the  Amendment  may  be  staggered  to 
some  extent  to  minimize  any  adverse 
financial  impacts  on  fishermen  and  to 
provide  them  a  reasonable  amount  of 
time  to  become  familiar  with  permit 
requirements,  VTS  or  other  monitoring 
requirements,  and  reporting 
requirements. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnrison  Act),  as 
amended,  requires  the  Secretary  to 
publish  implementing  regulations 
proposed  by  a  Coimdl  within  15  days 
of  the  receipt  of  an  amendment  and 
proposed  regulations.  At  this  time, 
except  for  the  haddock  possession  limit 
and  winter  flounder  state  waters 
exemption,  the  Secretary  has  not 


determined  whether  the  Amendment 
these  rules  would  implement  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  omer  applicable  law.  'The  Secretary, 
in  making  that  determination,  will  take 
into  accoimt  the  information,  views,  and 
comments  received  during  the  comment 
period.  , 

The  Council  prepared  a  filial 
supplemental  environmental  impact 
statement  (FSEIS)  for  Amendment  5 
describing  the  possible  impacts  on  the 
environment  as  a  result  of  this  rule.  A 
copy  of  the  FSEIS  may  be  obtained  from 
the  Council  (see  ADDRESSES). 

A  formal  consultation  under  the 
Endangered  Species  Act  was  conducted 
for  the  initial  FMP  in  1986.  'The  known 
level  of  endangered  species  interactions 
with  fishing  gear  used  under  the  FMP 
was  described  and  determined  not 
likely  to  jeopardize  the  continued 
existence  of  those  species.  The  issue 
was  re-evaluated  in  a  Biological 
Opinion  for  the  Marine  Mammal 
Exemption  Program  (MMEP)  initiated  in 
1989  under  the  Marine  Mammal 
Protection  Act  of  1972.  New  information 
regarding  incidental  take  levels  was 
introdut^  and  the  same  conclusion  of 
no  jeopardy  was  reached.  One  of  the 
goals  of  Amendment  5.  as  requested  by 
NMFS.  is  to  develop  appropriate 
measiires  to  reduce  the  incidental  take 
of  marine  mammals  and  endangered 
species  in  the  fisheries.  The  extensive 
observer  effort  placed  on  groundfish 
sink  rillnet  fisheries  under  the  MMEP 
and  me  large  whale  observation  network 
that  has  developed  in  the  Northeast 
Region  have  increased  the  monitoring  of 
entanglement  events  in  the  Region. 
However,  the  number  of  entangled 
whales  observed  has  not  increased.  The 
combination  of  a  stable  level  of 
entanglements  since  the  issue  was  first 
addressed  in  1986,  and  the 
implementation  of  significant  effort 
reduction  under  Amendment  5.  makes  it 
likely  that  the  earlier  conclusion  of  no 
jeopardy  is  still  valid.  A  Biological 
Assessment  has  been  prepared  by  the 
Coxmcil  that  describes  this 
determination  in  detail.  A  final 
Biological  Opinion  is  in  preparation  and 
will  be  available  during  ^e  comment 
period  for  the  FSEIS. 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA) 
that  concludes  that  this  proposed  rule, 
if  adopted,  may  have  sig^ficant 
economic  impacts  on  a  substantial 
number  of  small  entities.  'There  are 
approximately  1,500  active  vessels  that 
pa^dpate  in  the  fishery:  almost  all  of 
them  are  considered  sm^  entities 
according  to  the  criteria  established  by 
the  Small  Business  Administration. 


Amendment  5  excludes  the  majority  of 
small  vessels,  the  boats  45  feet  and 
under,  fi'om  effort  reduction  measures. 
Therefore,  the  proposed  regulations 
would  probably  not  have  a  significant 
impact  on  these  vessels,  whi^ 
constitute  about  64  percent  of  the 
qualified  vessels  and  landed 
approximately  15  percent  of  the 
groundfish  in  1991.  However,  the 
proposed  reduction  in  effort  may  have 
considerable  impacts  on  those  vessels 
that  are  longer  than  45  feet  (36  percent 
of  the  qualified  vessels  that  landed 
approximately  85  percent  of  the 
groundfish  in  1991).  'These  vessels  are 
expected  to  incur  significant  short-term 
losses  in  revenue  that  will  be  offset  by 
long-term  gains.  Therefore,  this  action  is 
expected  to  be  significant  in  terms  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
IRFA  may  be  obtained  from  the  Council 
(see  ADDRESSES). 

The  proposed  rule  contains  eight  new 
collection-of-information  requirements 
and  revises  seven  existing  requirements 
subject  to  the  Paperwork  Reduction  Act. 
A  request  to  collect  this  information  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval.  'The  public’s  reporting 
buitlens  for  these  collection-of- 
information  requirements  are  indicated 
in  the  parentheses  in  the  following 
statements  and  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection-of-information  requirements. 

'The  new  reporting  requirements  are: 

(1)  Dealer  permits,  OI^  #0648-0202 
(5  minutes/response); 

(2)  Operator  permits,  OMB  #0648- 
0202  (1  hom/response); 

(3)  Notice  requirements  for  observer 
deployment,  OMB  #0648-0202  (2 
minutes/response); 

(4)  Proof  of  installation  of  vessel 
tracing  system,  OMB  #0648-0202  (2 
minutes/response) ; 

(5)  Automated  vessel  tracking  system, 
01^  #0648-0202  (0  minutes/response); 

(6)  Vessel  call-in  or  electronic  card 
reporting  requirement.  OMB  #0648- 
0202  (2  minutes/response): 

(7)  Notice  of  entry/exit  of  Closed  Area 
n  due  to  hazardous  weather,  OMB 
#0648-0202  (2  minutes/response): 

(8)  Vessel  logbooks,  OMB  #0648-0212 
(5  minutes/response). 

Revisions  to  the  e^dsting  requirements 
are: 

(1)  'Three  new  vessel  permit 
categories,  OMB  #0648-0202,  are 
created  (limited  access,  hook  gear  only 
permits,  possession  limit  only  permits) 
with  no  increase  in  burden  above  that 
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ciirrently  associated  with  vessel 
permits; 

(2)  Limited  access  permits,  OMB 
#0648-0202,  will  be  issued  to  vessels 
with  documented  history  of 
participation  in  the  fishery.  Appeal  of 
denied  permits  will  require  written 
submission  (0.5  hours/response); 

(3)  Limited  access  permits,  OMB 
#0648-0202,  will  specify  allowed  days- 
at-sea.  Appeal  of  the  days-at-sea 
allocation  will  require  written 
submission  (2  hours/response); 

(4)  The  Cultivator  Shoals  Exemption 
Program,  OMB  #0648-0202,  will  require 
vessel  notification  but  reporting 
requirements  are  eliminated  (2  minutes/ 
response); 

(5)  The  Midwater  Trawl  Exemption 
Program,  OMB  #0648-0202,  will  require 
vessel  notification  (2  minutes/response); 

(6)  Dealer  purchase  reports,  which 
were  previously  voluntary,  OMB  #0648- 
0229,  will  be  mandatory  (2  minutes/ 
response); 

(7)  Annual  processed  products 
reports,  which  were  previously 
voluntary,  OMB  #0648-0018,  will  be 
mandatory  (2  minutes/response). 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  collections-of-information, 
including  suggestions  for  reducing  the 
burdens,  to  Richard  Roe  (see 
ADDRESSES),  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries,  Reporting  and 
recordkeeping  reqiiirements. 

Dated:  October  20, 1993. 

Samuel  W.  McKeen, 

Program  Coordinator,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  651  is  proposed 
to  be  revised  to  read  as  follows: 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

Subpart  A— General  Provieione 

Sec. 

651.1  Purpose  and  scope. 

651.2  De^itions. 

651.3  Relation  to  other  laws. 

651.4  Vessel  permits. 

651.5  Operator  permits. 

651.6  Dealer  pe^ts. 

651.7  Recordkeeping  and  reporting. 

651.8  Vessel  identification. 

651.9  Prohibitions. 

651.10  Facilitation  of  enforcement. 

651.11  Penalties. 


Subpart  B  Management  Measures 

651.20  Regulated  mesh  areas  and 
restrictions  on  gear  and  methods  of 
fishing 

651.21  Closed  areas. 

651.22  Effort-control  program  for  limited 
access  vessels. 

651.23  Minimum  fish  size. 

651.24  Experimental  fishing. 

651.25  Gev  marking  requirements. 

651.26  Flexible  Area  Action  System. 

651.27  Possession  limits. 

651.28  Monitoring  requirements. 

651.29  Days-at-Sea  notification  program. 

651.30  Tr^fer-at-sea. 

651.31  At-sea  observer  coverage. 

651.32  Sink  gillnet  requirements  to  reduce 
harbor  porpoise  takM. 

651.33  Hook-gear-only  vessel  requirements. 

Subpart  C  Framework  Adjuatmants  to 
Management  Moaaurea 

651.40  Framework  specifications. 

Authority:  16  U.S.C  1801  et  seq. 

Subpart  A— General  Provialona 

§651.1  Purpoae  and  aeope. 

This  part  implements  the  Fishery 
Management  Plan  for  the  Northeast 
Multispedes  Fishery  (FMP),  as 
amended  by  the  New  England  Fishery 
Management  Council  in  consultation 
with  ffie  Mid-Atlantic  Fishery 
Management  Council.  These  regulations 
govern  the  conservation  and 
management  of  multispecies  finfish. 

§651.2  Dafbiitioits. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  §  620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Atlantic  sea  scallop  or  scallop  means 
the  species  Placopecten  magellanicus 
throughout  its  range. 

Bottom-tending  gillnet  or  sink  gillnet 
means  any  gillnet,  anchored  or 
otherwise,  that  is  designed  to  be, 
capable  of  being,  or  is  fished  on  or  near 
the  bottom  in  the  lower  third  of  the 
water  column. 

Butterfish  means  Peprilus  triacanthus. 
Chair  means  die  Chair  of  the 
Multispecies  (Groimdfish)  Oversight 
Committee  of  the  Council. 

Charter  and  party  boats  means  vessels 
carrying  recreational  fishing  persons  or 
parties  for  a  per  captia  fee  or  for  a 
charter  fee. 

Codend  means  the  terminal  section  of 
a  trawl  net  in  which  captured  fish  may 
accumulate. 

COLREGS  Demarcation  Lines  means 
the  lines  of  demarcation  delineating 
those  waters  upon  which  mariners  must 
comply  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (33  CFR  part  80),  and  those 
waters  upon  which  mariners  shall 
comply  ^th  the  Inland  Navigation 
Rules. 


Combination  vessel  means  a  vessel 
that  has  fished  in  any  one  calendar  year 
with  scallop  dredge  gear  and  otter  trawl 
gear  diiring  the  peri(^  1988  through 
1990,  and  that  is  eligible  for  an 
allocation  of  DAS  under  the  FMP  and 
the  Atlantic  Sea  Scallop  Fishery 
Management  Plan  and  has  appUed  for  or 
been  issued  a  Federal  limited  access 
scallop  permit. 

Committee  means  the  Multispecies 
(Groundfish)  Oversight  Committee  of 
the  Council. 

Council  means  the  New  England 
Fishen  Management  Council. 

DAS  (Day(s)-at-sea)  means  the  24- 
hour  periods  of  time  during  which  a 
fishing  vessel  is  absent  bom  port  for 
purposes  of  multispecies  finfish  fishing. 

Dealer  means  any  person  who 
receives  multispedes  finfish  for  a 
commerdal  purpose  fit)m  the  owner  or  , 
operator  of  a  vessel,  other  than 
exclusively  for  transport  on  land. 

Dredge  or  dredge  gear  means  gear 
consisting  of  a  mouth  frame  attached  to 
a  holding  bag  constructed  of  metal  rings, 
or  any  other  modification  to  this  design, 
that  can  be  or  is  used  in  the  harvest  of 
Atlantic  sea  scallops. 

Fishery  Management  Plan  (FMP) 
means  the  Fishery  Management  Plan  for 
Northeast  Multispedes  Fishery,  as 
amended. 

Gillnet  means  fishing  gear  comprised 
of  a  net  hung  from  a  float-line,  with  a 
lead-line  on  the  bottom,  such  that  it  is 
designed  to  be  or  is  configured 
vertically  in  the  water  column  to 
entangle  passing  fish. 

Gross  registered  tonnage  means  the 
gross  tonnage  spedfied  on  the  U.S. 

Coast  Guard  documentation. 

Harbor  porpoise  means  Phocoena 
phocoena. 

Harbor  Porpoise  Review  Team  (HPRT) 
means  a  team  of  sdentific  and  tec^ical 
experts  appointed  by  the  Council  to 
review,  analyze,  and  propose  harbor 
porpoise  take  mitigation  alternatives. 

Herring  means  Atlantic  herring, 

Clupea  harengus  harengus,  or  blueback 
herrins,  Alosa  aestivalis. 

Hook  gear  means  fishing  gear  that  is 
compris^  of  a  hook  attach^  to  a  line 
and  includes,  but  is  not  limited  to, 
longline,  setline,  jigs,  troll  line,  rod  and 
reel,  and  line  trawl. 

Lcmd  means  to  enter  port  with  fish  on 
board,  to  begin  offloading  fish,  or  to 
offload  fidi. 

Longline  gear  means  fishing  gear  that 
is  or  is  designed  to  be  set  horizontally, 
either  anchored,  floating,  or  attached  to 
a  vessel,  and  that  consists  of  a  main  or 
ground  line  with  three  or  more  gangions 
and  hooks. 

Mackerel  means  Atlantic  mackerel. 
Scomber  scombrus. 
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Menhaden  means  Atlantic  menhaden. 
Brevoortia  tyrannus. 

Midwater  trawl  gear  means  trawl  gear 
that  is  designed  to  fish  for,  capable  of 
fishing  for,  or  is  being  used  to  fish  for 
pelagic  spedes,  no  portion  of  which  is 
designed  to  be  or  is  operated  in  contact 
with  the  bottom  at  any  time. 

Multispecies  finfish  orfinfish  means 
the  following  finfish: 

Gadus  modiua  . .  Atlantic  cod. 

Glyptocephalus  Witch  flounder. 

cynoglossus. 

Hippo^ossoides  American  plaice. 

platessoides. 

Limanda  femiginea _ _  Yellowtail  floun¬ 

der. 

Macmoarces  Ocean  pout 

americanus. 

Melanognunmus  Haddock. 

ae^efinus. 

Merluccius  bilinearis .  Silver  hake. 

PoUachius  virens  .  Pollock. 

Pseudopleuronectes  Winter  flotinder. 

americanus. 

Scophdialmus  aquosus  ..  Windowpane 
flounder. 

Sabostec  moiinus  . .  Redflsh. 

Urophycu  chuss . .  Red  hake. 

Urophyds  tenuis  . .  White  hake. 

NEFSC  means  the  Northeast  Fisheries 
Science  Center  of  the  NMFS,  NOAA. 

Northern  shrimp  means  Pandalus 
borealis. 

Offload  means  to  begin  to  remove,  to 
remove,  to  pass  over  the  rail,  or 
otherwise  t^e  away  fish  from  any 
vessel. 

Operator  means  the  master,  captain, 
or  other  individual  on  board  a  fishing 
vessel  and  in  charge  of  that  fishing 
vessel’s  operations. 

Pair  trawl  or  pair  trawling  means  to 
tow  a  single  net  between  two  vessels  for 
the  purpose  of,  or  that  is  capable  of, 
catching  multispecies  finfish. 

Postmark  means  independently 
verifiable  evidence  of  date  of  mailing, 
such  as  U.S.  Postal  Service  postmarli^ 
United  Parcel  Service  (UP.S.)  or  other 
private  carrier  postmark,  certified  mail 
receipt,  ovemi^t  mail  receipt,  or 
receipt  received  upon  hand  delivery  to 
an  authorized  representative  of  NhffS. 

Purse  seine  gear  means  an  encirding 
net  with  floats  on  the  top  edge,  weights 
and  a  purse  line  on  the  bottom  edge, 
and  associated  gear,  or  any  net  designed 
to  be.  or  capable  of  being,  used  in  such 
foshion. 

Recreational  fishing  means  fishing 
that  is  not  intended  to,  nor  does  it 
result,  in  the  barter,  trade,  or  sale  of  fish. 

Recreational  fishing  vessel  means  any 
vessel  from  which  no  fishing  other  than 
recreatioiud  fishing  is  conducted. 
Charter  and  party  boats  are  not 
considered  recreational  fishing  vessels. 

Regional  Director  means  the  Director, 
Northeast  Region,  NMFS,  1  Blackburn 


Drive.  Gloucester,  MA  01930-2298,  or  a 
designee. 

Regulated  species  means  a  subset  of 
multispecies  finfish  that  includes 
Atlantic  cod,  witch  flounder,  American 
plaice,  yellowtail  flounder,  haddock, 
pollock,  winter  floimder,  windowpane 
flounder,  redfish,  and  white  hake. 

Rej^rting  month  means  a  period  of 
time  TOgiruung  at  0001  hours  local  time 
on  the  first  day  of  each  calendar  month 
and  ending  at  2400  hours  local  time  on 
the  last  day  of  each  calendar  month. 

Reciting  week  means  a  period  of 
time  begirming  at  0001  hours  local  time 
on  Sxmday;  and  ending  at  2400  hours 
local  time  the  following  Saturday. 

Re-rig  or  re-rigged  means  physical 
alteration  of  the  vessel  or  its  gear  in 
order  to  transform  the  vessel  into  one 
capable  of  fishing  commercially  for 
m^tispecies  finfish. 

Rigged  hooks  means  hooks  that  are 
baited,  or  only  need  to  be  baited,  in 
order  to  be  fished.  Unsecured,  imbaited 
hooks  and  gangions  are  not  considered 
to  be  rigged. 

Scallop  dredge  vessel  means  any 
fishing  vessel,  other  than  a  combination 
vessel,  that  uses  or  is  equipped  for  using 
dredge  gear,  and  that  h^  bmn  issued  or 
has  applied  for  a  Federal  scallop  TOimit. 

Squid  means  Loligo  pealei  or  lUex 
illec^rosus. 

Standard  box  means  a  box.  typically 
constructed  of  wax-saturated  cardboaM 
or  wood,  designed  to  hold  125  poimds 
(56.6  kg)  of  fish  plus  ice.  and  that  has 
a  volume  of  not  more  than  5,100  cubic 
inches  (2.95  cubic  feet  or  83.57  cubic 
dm). 

Standard  tote  means  a  box  typically 
constructed  of  plastic,  designed  to  hold 
100  pounds  (45.3  kg)  of  fish  plus  ice, 
and  that  has  a  liquid  capacity  of  70 
liters,  or  a  volume  of  not  more  than 
4320  cubic  inches  (2.5  cubic  feet  or 
70.79  cubic  dm). 

Transfer  means  to  begin  to  remove,  to 
pass  over  the  rail,  or  otherwise  take 
away  fish  from  any  vessel  and  move 
them  to  another  conveyance. 

Trip  is  the  period  of  time  during 
which  a  fishing  vessel  is  absent  fiom 
port,  beginning  when  the  vessel  leaves 
port  and  ending  when  the  vessel  returns 
to  port 

Under  agreement  for  construction  or 
reconstruction  means  that  the  keel  has 
been  laid  and  that  there  is  a  written 
agreement  to  construct  a  fishing  vessel. 

Vessel  Tracking  System  (VT^  means 
a  vessel  positioning  system  certified  by 
NMFS  for  use  on  multispedes  finfish 
vessels  as  required  by  tlds  part 
VTS  unit  means  a  device  installed  on 
board  a  vessel  used  for  vessel 
positioning  as  required  by  this  part 
Whiting  means  Merluccius  buinearis. 


§65U  Reiotion  to  Other  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  620.3  of  this 
chapter  and  paragraphs  (b).  (c),  (d)  and 
(e)  of  this  section. 

(b)  Additional  regulations  governing 
domestic  fishing  for  squid,  mackerel, 
and  butterfish,  which  is  affected  by 
these  rules,  are  found  at  50  CFR  part 
655. 

(c)  Additional  regulations  governing 
domestic  fishing  for  summer  flounder, 
which  is  affected  by  these  niles,  are 
foimd  at  50  CFR  part  625. 

(d)  Additional  regulations  governing 
domestic  fishing  for  Atlantic  sea 
scallops,  which  is  affected  by  these 
rules,  are  found  at  50  CFR  p6ut  650. 

(e)  Nothing  in  these  regulations 
supersedes  more  restrictive  state 
management  measures  for  multispecies 
finfish. 

S651.4  Vessel  permits. 

Any  vessel  of  the  United  States  that 
fishes  for,  possesses,  or  lands 
multispecies  finfish,  except  vessels  that 
fish  for  multispedes  finfish  exclusively 
in  state  waters,  and  recreational  fishing 
vessels,  must  have  been  issued  and 
carry  on  board  an  authorizing  letter 
issued  under  §  651.4(a)(8)(v)(B),  or  a 
limited  access  permit,  hook-gear-only 
permit,  or  possession-limit-only  permit 
issued  under  this  section. 

(a)  Limited  access  permits.  Any  vessel 
of  the  United  States  that  possesses  or 
lands  more  than  the  possession  limit 
spedfied  under  §  651.27(a)  of  regulated 
spedes,  except  vessels  fishing  with 
fewer  than  4,500  hooks  that  have  been 
issued  a  hook-gear-only  permit  as 
spedfied  in  §  651.4(b),  vessels  fishing 
for  regulated  species  exclusively  in  state 
waters,  and  recreational  fishing  vessels, 
must  have  been  issued  and  carry  on 
board  a  valid  Federal  multispedes 
limited  access  permit,  or  an  authorizing 
letter  issued  imder  §  651.4(a)(8)(v)(B). 

To  qualify  for  a  limited  access  permit 
under  this  part  a  vessel  and  its  owner 
m\ist  meet  the  following  criteria,  as 
applicable: 

(1)  Eligibility  in  1994.  (i)  To  be  eligible 
to  obtain  a  limited  access  permit  for 
1994,  a  vessel  and  its  owner  must  meet 
one  of  the  following  criteria: 

(A)  The  vessel’s  owner  held  a  Federal 
multispedes  permit  as  of  February  21. 
1991,  or  renewed  a  Federal  mutispedes 
permit  in  1901,  and  the  vessel  landed 
miiltispecies  finfish  on  at  least  one  trip 
completed  between  January  1, 1990,  and 
February  21, 1991,  inclusive;  or 

(B)  The  vessel  was  under  agfeement 
for  construction,  reconstruction,  or  re¬ 
rigging.  or  was  under  written  contrad 
for  pvu^ase  on  or  prior  to  February  21, 
1991,  and  the  vessel  was  issued  a 
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Federal  multispecies  p>ennit  and  landed 
multispecies  finfish  on  at  least  one  trip 
between  February  21, 1991,  and 
February  21, 1992;  or 

(C)  The  vessel  is  replacing  a  vessel 
that  meets  any  of  the  criteria  contained 
in  paragraphs  (a)(l)(i)  (A)  or  (B)  of  this 
sei^on,  and  the  vessel  meets  the  criteria 
described  in  paragraph  (a)(4)  of  this 
section. 

(ii)  No  more  than  one  vessel  may 
qualify,  at  any  one  time,  for  a  limited 
access  permit  based  on  that  or  another 
vessel’s  fishing  and  permit  history, 
imless  authorized  by  the  Regional 
Director.  If  more  than  one  vessel  owner 
claims  eligibility  for  a  limited  access 
permit,  based  on  one  vessel’s  fishing 
and  permit  history,  the  Regional 
Director  shall  determine  who  is  entitled 
to  Qualify  for  the  limited  access  permit 
and  the  DAS  allocation  according  to 
para^aph  (a)(3)  of  this  section. 

(iii)  Applications  for  limited  access 
permits  rmder  this  section  will  not  be 
accepted  after  December  31, 1994.  This 
section  does  not  affect  annual  permit 
renewals. 

(2)  Eligibility  in  1995  and  thereafter. 
To  be  eligible  to  renew  or  apply  for  a 
limited  access  permit  after  1994,  a 
vessel  must  have  obtained  a  limited 
access  permit  for  the  preceding  year,  or 
the  vessel  must  be  replacing  a  vessel 
that  had  obtained  a  limited  access 
permit  for  the  preceding  year,  and,  if 
applicable,  the  vessel  must  meet  the 
criteria  set  forth  in  paragraph  (a)(4).  If 
more  than  one  vessel  owner  claims 
eligibility  to  apply  for  a  limited  access 
permit  based  on  one  vessel’s  fishing  and 
permit  history  after  1994,  the  Regional 
Director  shall  determine  who  is  entitled 
to  qualify  for  the  limited  access  permit 
and  the  DAS  allocation  accordii^  to 
paragraph  (a)(3)  of  this  section. 

(3)  Cnange  in  ownership.  The  fishing 
and  permit  history  of  a  vessel  is 
presvuned  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold,  or 
otherwise  transferr^,  unless  there  is  a 
written  agreement,  signed  by  the 
transferor/seller  and  transferee/buyer,  or 
other  credible  evidence,  verifying  that 
the  transferor/seller  is  retaining  the 
vessel’s  fishing  and  permit  history  for 
purposes  of  replacir^  the  vessel. 

(4)  Replacement  vessels.  To  be 
eligible  for  a  limited  access  permit,  the 
replacement  vessel  must  meet  the 
following  criteria: 

(i)  The  replacement  vessel’s 
horsepower  may  not  exceed  by  more 
than  20  percent  the  horsepower  of  the 
vessel  it  is  replacing  as  of  the  date  the 
vessel  it  is  replacing  was  initially  issued 
a  1994  limited  access  permit,  as 
specified  on  a  valid  application  for  a 
permit  tmder  this  section:  except  that. 


the  horsepower  of  the  replacement 
vessel  may  not  exceed  the  horsepower 
of  the  vessel  being  replaced  if  the 
horsepower  of  the  vessel  being  replaced 
has  bmn  increased  through  upgrade  or 
vessel  replacement  from  that  specified 
when  the  vessel  being  replaced  initially 
applied  for  a  1994  liMted  access 
permit;  and 

(ii)  'The  replacement  vessel’s  length, 
gross  registered  tonnage,  and  net 
tonnage  may  not  exceed  by  more  than 
10  percent  the  length,  gross  registered 
tonnage,  and  net  tonnage  of  the  vessel 
being  replaced,  based  on  specifications 
provided  in  the  initial  1994  application 
for  a  limited  access  permit;  except  that, 
the  length,  gross  registered  tonnage,  and 
net  tonnage  of  the  replacement  vessel 
may  not  exceed  the  length,  gross 
registered  tonnage,  and  net  tonnage  of 
the  vessel  initially  issued  a  Umit^ 
access  permit  if  any  or  all  of  these 
specifications  have  been  increased 
through  upgrade  or  vessel  replacement 
from  &at  specified  when  the  vessel 
being  replaced  initially  applied  for  a 
1994  limited  access  permit.  For  the 
purposes  of  this  paragraph,  a  state- 
registered  or  undocumented  vessel  will 
be  considered  to  be  5  gross  registered 
tons. 

(5)  Upgraded  vessel.  To  remain 
eligible  to  retain  a  valid  limited  access 
permit,  or  to  renew  a  limited  access 
permit,  a  vessel  may  be  upgraded, 
whether  through  refitting  or 
replacement,  only  if  the  upgrade 
complies  with  the  following  limitations; 

(i)  The  vessel’s  horsepower  may  be 
increased,  whether  through  refitting  or 
replacement,  only  once.  Such  an 
increase  may  not  exceed  20%  of  the 
horsepower  of  the  vessel  initially  issued 
a  1994  limited  access  permit,  as 
specified  in  that  vessel’s  permit 
application  for  a  1994  liarited  access 
permit;  and 

(ii)  The  vessel’s  length,  gross 
roistered  tonnage,  and  net  tonnage  may 
be  upmded,  whether  through  refitting 
or  replacement,  only  once.  Such  an 
increase  shall  not  exceed  10%  each  of 
the  length,  gross  registered  tonnage,  and 
net  tonnage  of  the  vessel  initially  issued 
a  1994  lii^ted  access  permit,  as 
specified  in  that  vessel’s  application  for 
a  1994  limited  access  peni^t  This 
limitation  allows  only  one  upgrade,  at 
which  time  any  or  all  three 
specifications  of  vessel  size  may  be 
increased.  This  type  of  upgrade  may  be 
done  separately  nom  an  engine 
horsepower  upgrade. 

(iii)  A  replacement  of  a  vessel  that 
does  not  result  in  increasing 
horsepower,  length,  gross  rostered 
tonnage,  or  net  tonnage  is  not 


considered  an  upgrade  for  piupose  of 
this  section. 

(6)  Notification  of  eligibility  for  1994. 

(i)  NMFS  will  attempt  to  notify  all 
owners  of  vessels  for  which  NMFS  has 
credible  evidence  of  meeting  the  criteria 
described  in  paragraph  (a)(1)  of  this 
section,  that  they  qu^fy  for  a  limited 
access  permit  if  they  meet  the  additional 
requirements  contained  in  paragraphs 
(d)  through  (h)  of  this  section. 

(ii)  If  a  vessel  owner  has  not  been 
notified  that  the  vessel  is  eligible  to  be 
issued  a  limited  access  permit,  and  the 
vessel  owner  believes  that  there  is 
credible  evidence  that  the  vessel  does 
qualify  under  the  pertinent  criteria,  the 
vessel  owner  may  apply  for  a  limited 
access  permit  by  submitting  the 
information  described  in  paragraphs 
(a)(1)  through  (a)(5)  of  this  section.  In 
the  event  the  application  is  denied,  the 
applicant  may  request  an  appeal  as 
specified  in  paragraph  (a)(8)  of  this 
section.  If,  throu^  either  of  these 
procediires,  the  Regional  Director 
determines  that  the  vessel  meets  the 
eligibility  criteria,  a  limited  access 
permit  will  be  issued  to  the  vessel 

(7)  Consolidation  restriction.  Limited 
access  permits  and  DAS  allocations  may 
not  be  combined  or  consolidated. 

(8)  Appeal  of  denial  of  limited  access 
permit,  (i)  Any  applicant  denied  a 
limited  access  permit  may  appeal  the 
denial  within  30  days  of  the  notice  of 
denial.  Any  such  appeal  must  be  based 
on  one  or  more  of  me  following  groimds 
and  must  be  in  writing,  stating  the 
grounds  for  the  appeal: 

(A)  The  information  sued  by  the 
Regional  Director  was  based  on 
mistaken  or  incorrect  data; 

(B)  The  applicant  was  prevented  by 
dicumstances  beyond  his/her  control 
from  meeting  relevant  criteria;  or 

(C)  The  applicant  has  new  or 
additional  information. 

(ii)  The  Regional  Director  will  appoint 
a  designee  who  will  make  an  initid 
decision  on  the  written  appeal. 

(iii)  If  the  applicant  is  not  satisfied 
with  the  initial  decision,  the  appeal  may 
be  presented  at  a  hearing  before  an 
officer  appointed  by  the  Regional 
Director.  The  hearing  officer  shall  make 
a  finding  and  recommendation  to  the 
Regional  Director,  which  shall  be 
advisory  only. 

(iv)  Upon  receiving  the 
recommendation,  the  Regional  Director 
will  decide  on  the  appeal.  The  Regional 
Director’s  decision  is  the  final 
administrative  decision  of  the 
Department  of  Commerce. 

(v)  Status  of  vessels  pending  appeal  of 
denial  of  a  limited  access  permit.  A 
vessel  for  which  a  limited  access  permit 
has  been  denied  may  fish  xmder  the 
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Fleet  DAS  program  if  it  has  appealed  the 
denial,  the  appeal  is  pending,  and  the 
vessel  has  on  board  a  letter  the 
Regional  Director,  authorizing  the  vessel 
to  fish  under  the  Fleet  DAS.  llie 
Regional  Director  will  issue  such  a  letter 
for  the  pendency  of  any  appeal.  If  the 
appeal  is  denied,  the  Phonal  Director 
shall  send  a  notice  of  denial  to  the 
vessel  owner,  the  authorizing  letter 
becomes  invalid  5  days  after  receipt  of 
the  notice  of  denial. 

(9)  Adjustments  to  limited  access 
permits.  In  1996  and  thereafter,  the 
Council  may  adjust  the  criteria  for 
issuance  of  a  limited  access  permit.  In 
making  the  adjustment,  the  Coxmcil 
shall  take  into  consideration  the  fishing 
mortality  goals  and  the  objectives  of  the 
FMP.  Any  such  adjustment  may  be 
made  following  a  reappraisal  and 
analysis  under  the  firework 
provisions  specified  in  subpait  C  of  this 
part. 

(b)  Hook-gear-only  permit.  Any  vessel 
of  the  Unit^  States  t^t  does  not  have 
on  board  a  valid  limited  access  permit 
or  a  possession-limit-only  permit, 
except  vessels  that  fish  exclusively  in « 
state  waters  for  multispecies  finfi^  and 
recreational  fishing  vessels,  may  possess 
and  land  multispecies  finfish  if  it  never 
sets,  per  day,  or  possesses,  more  than 
4,500  rigged  hooks  as  specified  in 

§  651.33,  and  has  on  board  a  valid  hook- 
gear-rmly  permit.  A  hook-gear-only 
permit  may  be  issued  to  a  vessel 
regardless  of  whether  it  qualifies  for  a 
limited  access  permit 

(c)  Possession-limit-only  permit.  Any 
vessel  of  the  United  States  that  does  not 
have  on  board  a  valid  limited  access  or 
hook-gear-only  permit,  and  that 
possesses  or  lands  no  more  than  the 
possession  limit  specified  under 

§  651.27(a)  of  miiltispedes  finfish, 
except  vessels  that  fish  exclusively  in 
state  waters  for  multispecies  finfi^  and 
recreational  fishing  vessels,  must  have 
aboard  a  valid  possession-limit-only 
permit. 

(d)  Condition.  Vessel  owners  who 
apply  for  a  permit  under  this  section 
must  agree  as  a  condition  of  ti^e  permit 
that  the  vessel  and  vessel’s  fishing, 
catch,  and  pertinent  gear  (widiout 
regard  to  whether  such  fishing  occurs  in 
the  EEZ  or  landward  of  the  EEZ,  and 
without  regard  to  where  such  fii^  or 
gear  are  possessed,  taken,  or  landed),  are 
subject  to  all  requirements  of  this  part 
The  vessel  and  ^  such  filling,  catch, 
and  gear  shall  remain  subject  to  all 
applicable  state  or  local  requirements.  If 
a  requirement  of  this  part  and  a 
management  measure  required  by  state 
or  lo(^  law  diftiar,  any  vessel  owner 
permitted  to  fish  in  the  F!K7.  must 


comply  with  the  more  restrictive 
reouirement 

(e)  Vessel  permit  application. 
Applicants  mr  a  permit  under  this 
section  must  submit  a  completed 
application  on  an  appropriate  form 
obtained  faem  the  R^onal  Director. 

The  application  must  be  signed  by  the 
owner  of  the  vessel,  or  the  owner’s 
authorized  representative,  and  be 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Dir^or 
will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section.  AppUcants  for  limited 
access  permits  who  have  not  been 
notified  of  eligibility  by  the  Regional 
Director  shall  provide  information  with 
the  application  siifficient  for  the 
Regional  Director  to  determine  whether 
the  vessel  meets  the  eligibility 
requirements  specified  rmder  paragraph 
(a)(1)  of  this  section.  Applications  for 
1^4  limited  access  permits  must  be 
submitted  prior  to  the  end  of  the  1994 
calendar  year.  Acceptable  forms  of  proof 
include,  but  are  not  limited  to,  state 
weigh-out  records,  packout  forms, 
settlement  sheets,  grocery  receipts,  fuel 
receipts,  and  bridge  lo^. 

(f)  Information  requirements.  (1)  An 
application  for  either  a  limited  access, 
hook-gear-only,  or  possession-limit-only 
permit  must  contain  the  following 
information,  and  any  other  information 
required  by  the  Regional  Director,  vessel 
name;  owner  name,  mailing  address, 
and  telephone  number,  U.S.  Coast 
Guard  documentation  number  and  a 
copy  of  vessel’s  U.S.  Coast  Guard 
documentation  or,  if  undoctimented, 
state  registration  niunber  and  a  copy  of 
the  state  registration;  home  port  and 
principal  port  of  landing;  length;  gross 
toimage;  net  toimage;  engine 
horsepower,  year  the  vessel  was  built; 
type  of  construction;  type  of  propulsion; 
approximate  fish-hold  capacity;  type  of 
fishing  gear  used  by  the  vessel;  number 
of  crew;  permit  category;  if  the  owner  is 
a  corporation,  a  copy  of  the  Certificate 
of  Incorporation,  and  the  names  and 
addresses  of  all  shareholders  owning  25 
percent  or  mme  of  the  corporation’s 
shares;  if  the  owner  is  a  partnership,  a 
copy  of  the  Partnership  Agreement  and 
the  names  and  addresses  of  all  partners; 
and  name  and  signature  of  the  owner  ot 
the  owner’s  authorized  representative. 

(2)  Applications  for  a  lifted  access 
permit  must  also  contain  the  following: 

(i)  The  engine  horsepower  of  the 
vessel  as  sp^fied  in  me  vessel’s  most 
recent  permit  application  for  a  Federal 
Fisheries  Permit  before  (insert  effective 
date  for  these  regulations  implementing 
Amendmoit  5).  If  the  engine 


horsepower  was  changed  or  a  contract 
to  chmge  the  engine  horsepower  had 
been  entered  into  prior  to  (insert 
effective  date  for  these  regulations 
implementing  Amendment  5]  such  that 
it  is  different  from  that  stated  in  the 
vessel’s  most  recent  application  for  a 
Federal  Fisheries  Permit  before  [insert 
effective  date  for  these  regulations 
implementing  Amendment  5],  sufficient 
documentation  to  ascertain  the  different 
engine  horsepower.  However,  the 
engine  replacement  must  be  completed 
within  one  year  of  the  date  of  when  the 
contract  for  the  replacement  engine  was 
signed;  cmd 

(ii)  The  length,  gross  tonnage,  and  net 
tonnage  of  the  vessel  as  specified  in  the 
vessel’s  most  recent  permit  application 
for  a  Federal  Fisheries  Permit  before 
[insert  effective  date  for  these 
regulations  implementing  Amendment 
5].  If  the  length,  gross  tormage,  or  net 
tonnage  was  changed  or  a  contract  to 
change  the  length,  gross  tonnage  or  net 
tonnage  had  bmn  entered  into  prior  to 
[insert  effective  date  for  these 
regulations  implementing  Amendment 
5]  such  that  it  is  different  from  that 
stated  in  the  vessel’s  most  recent 
application  for  a  Federal  Fisheries 
Permit,  sufficient  documentation  to 
ascertain  the  different  length,  gross 
tonnage  or  net  tonnage.  However,  the 
upgrade  must  be  completed  within  one 
year  of  the  date  of  when  the  contract  for 
the  upgrade  was  signed; 

(iii)  In  1994  and  1995,  if  the  vessel 
owner  is  applying  to  fish  under  the 
individual  DAS  program  specified  in 
§651.4,  the  application  must  include 
such  election. 

(iv)  In  1995,  if  the  vessel  owner  is 
applying  to  fish  \mder  a  different  DAS 
program  than  was  assigned  for  1994,  the 
application  must  include  such  election. 

(v)  For  1996  and  thereafter,  the  vessel 
must  remain  in  the  DAS  program 
assigned  to  it  in  1995. 

(vi)  If  the  vessel  is  a  combination 
vessel,  or  if  the  applicant  elects  to  take 
an  Individual  DAS  allocation  or  to  use 
a  VTS  unit  although  not  reqtiired,  a 
copy  of  the  vendor  installation  receipt 
from  a  NMFS-certified  VTS  vendor  as 
described  §  651.28(a). 

(g)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amoimt  of  the  fee  shall  be  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  administrative  costs  of  each 
special  product  or  service.  Ihe  fee  may 
not  exceed  such  costs  and  shall  be 
specified  with  each  application;  if  it 
does  not.  the  application  will  be 


Federal  Register  /  Vol.  58,  No.  206  /  Wednesday.  Octdber  27,  1993  /  Proposed  Rules 


57783 


considered  incomplete  for  purposes  of 
paragraph  (h)  of  this  section. 

(hj  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904  and  under 
§  651.4(a)(9).  the  Re^onal  Director  shall 
issue  a  Federal  miiltispecies  permit 
within  30  days  of  receipt  of  the 
application  unless: 

(1)  The  applicant  has  failed  to  submit 
a  completed  application.  An  application 
is  complete  when  all  requested  forms, 
information,  documentation,  and  fees,  if 
applicable,  have  been  received  and  the 
applicant  has  submitted  all  applicable 
reports  specified  at  §  651.7; 

(ii)  The  application  was  not  submitted 
and  received  in  a  timely  fashion  in 
accordance  with  paragraphs  (a)(1)  (iii) 
and  (p)  of  this  section; 

(iii)  The  applicant  and  applicant’s 
vessel  failed  to  meet  all  eligibility 
requirements  described  in  paragraph 

(a)(1)  and  (a)(2)  of  this  section; 

(iv)  The  applicant  applying  for  a 
permit  for  a  combination  vessel,  electing 
to  participate  in  the  Individual  DAS 
program,  or  electing  to  use  a  VTS,  has 
fail^  to  meet  all  of  the  VTS 
requirements  as  described  in  §651.28; 
or 

(v)  The  applicant  has  failed  to  meet 
any  other  application  requirement 
stated  in  50  CFR  part  651. 

(2)  Upon  receipt  of  an  incomplete  or 
improperly  executed  6q)plication,  the 
Regional  Director  shall  notify  the 
applicant  of  the  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
applicant  shall  be  considered 
abandoned. 

(i)  Expiration.  A  permit  will  expire 
upon  the  renewal  date  specified  by  the 
Regional  Director. 

0)  Duration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
under  15  CFR  Part  004,  or  until  it 
otherwise  expires,  or  ownership 
changes,  or  the  applicant  has  f^ed  to 
report  any  change  in  the  information  on 
the  permit  application  to  the  Regional 
Director  as  specified  in  paragraph  (1)  of 
this  section.  Federal  Fiaieries  Pennits 
issued  under  this  section  must  be 
renewed  annually. 

(k)  Replacement.  Replacement 
p^mits  for  otherwise  valid  permits  may 
be  issued  by  the  Regional  IXrector  wdien 
requested  in  writing  1^  the  owner  or 
authorised  represmitative,  stating  the 
need  fcv  repl^ement,  the  name  ^  the 
vessel,  and  the  Federal  Fisheries  Permit 
n\unber  assigned.  An  applic^on  for  a 
replaceooenl  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  charged  for 
issuance  of  dm  replacement  permit 


(l)  Transfer.  Permits  issued  imder  diis 
part  are  not  transferable  or  assign^le.  A 
permit  is  valid  only  for  the  vessel  and 
owner  to  whom  it  is  issued. 

(m)  Change  in  application 
infannation.  Within  15  days  after  a 
change  in  the  information  contained  in 
an  application  siibmitted  imder  this 
section,  the  permit  holder  must  report 
the  change  in  writing  to  the  Regional 
Director.  If  written  notice  of  the  diange 
in  information  is  not  received  by  the 
Regional  Director  within  15  days,  the 
permit  is  void. 

(n)  Alteration.  Any  permit  that  has 
heen  altered,  erased,  or  mutilated  is 
invalid. 

(o)  Display.  Any  permit  issued  under 
this  part  must  be  mcuntained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(p)  Sanctions.  Procedures  governing 
enforcraient-related  permit  sanctions 
and  denials  are  found  at  sutq>ait  D  of  15 
CFR  part  904. 

(q)  Limited  access  permit  renewal.  To 
renew  a  limited  access  permit,  or  apply 
for  a  limited  access  permit  for  a 
replacemmt  vessel,  in  1995  and 
thereafter,  a  completed  application  must 
be  received  by  the  Regional  Director 
prior  to  the  «id  of  the  year  for  which 

it  is  needed.  Failure  to  renew  or  apply 
for  a  limited  access  pennit  in  any  3raar 
bars  the  renewal  or  issuance  of  the 
pennit  in  subsequent  years. 

(r)  V^untary  relinquidunent  of 
limited  access  permits.  If  a  vessel’s 
limited  access  permit  is  voluntarily 
relinquished  to  the  Regional  Director, 
no  multispecies  limited  access  pennit 
may  be  re-issued  or  renewed  based  on 
that  vessel’s  history  or  to  any  vessel 
reiving  cm  that  vessel’s  history. 

(s)  Restriction  on  the  issuance  of 
limited  access  pennits  to  vessels 
qualifying  for  other  Federal  limited 
access  pennits.  A  muhispecies  limited 
access  permit  may  not  be  iscmed  to  a 
vessel  or  its  replacement,  or  remain 
valid,  if  the  vessel’s  pmmit  or  fishing 
history  has  been  used  to  quafify  anc^er 
vessel  far  another  Fedwd  fishery. 

1651.5  Operator  parmita. 

(a)  General.  Any  oporatcv  of  a  vessel 
issu^  a  Federal  multispecnes  pnmit 
under  §651.4,  or  any  operator  of  a 
vessel  fishing  for  m^tispemes  fin  fish  in 
the  EEZ  or  in  possession  of  niultiq>ecies 
finfish  in  or  harvested  from  the 

must  have  in  his/hw  possession  a  valid 
operates ’s  permit  issued  under  this  part. 

(b)  Gperotar  application.  Applicants 
for  a  permit  under  this  sectiem  must 
submit  a  cxxnpleted  pennit  applmation 
on  an  appropriate  form  obtained  from 
the  Regional  Direc:tor.  The  applicatiem 
must  Im  signed  by  the  applicant  and 


submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  cm  which 
the  applicant  desires  to  have  the  pennit 
made  effective.  The  Regional  Director 
win  notify  the  applicant  of  any 
-deficienc:y  in  the  application  pursuant 
to  this  section. 

(c)  Condition.  Vessel  operators  who 
apply  for  an  operator’s  permit  imder 
this  section  must  agree  as  a  condition  of 
this  permit  that  the  operator  and 
vessel’s  fishing,  cxifoh,  and  pertinent 
gear  (without  regard  to  wh^er  sucdi 
fishing  ocxnirs  in  the  EEZ  or  landward 
of  the  EEZ,  and  withemt  regard  to  where 
sucdi  fi^  or  gear  are  possessed,  taken, 
cn  landed),  are  subject  to  all 
recpiirements  of  this  part  while  fishing 
in  the  EEZ  or  on  board  a  vessel 
permitted  under  §651.4.  The  vessel  and 
all  sucdi  fishing,  catch,  and  gear  remain 
subject  to  all  applicable  State  or  local 
requirements.  Further,  sucdi  operatex’s 
must  agree  as  a  condition  of  tl^  permit 
that  if  the  permit  is  suspended  or 
revoked  pursuant  to  15  CFR  part  904, 
the  operator  cannot  be  on  board,  any 
fishing  vessel  issued  a  Federal  Fisheries 
Permit  or  any  vessel  subject  to  Federal 
fishing  regulations.  If  a  requirement  of 
this  pent  and  a  management  measure 
required  by  State  or  local  law  difier,  any 
vessel  operator  permitted  to  fish  in  the 
EEZ  must  comply  with  the  more 
restric:tive  recpiirement 

(d)  Information  requirements.  An 
appUcent  must  provide  all  the  following 
information  ana  any  otl^  infexmation 
required  by  the  R^onal  Director: 

Name,  mailing  adc&ess,  and  telephone 
number,  date  of  birth;  hair  color;  eye 
color,  hei^h  wei^t;  social  security 
num^  (opticmal)  and  signature  of  fire 
applicant  The  applicant  must  also 
provide  two  color  passport  size 
photographs. 

(o)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recxiver  the 
administrative  oxpense  of  issuing  a 
pennit  reejuired  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handboede  for 
determining  the  administrative  costs  of 
each  fecial  product  or  service.  The  fee 
may  not  exc^  such  costs  and  is 
spec:^ed  with  each  application  form. 
’Ihe  apfxopriate  fee  must  accompany 
each  application;  if  it  does  not,  the 
application  will  be  considaced 
incxunpleio  for  purposes  of  paragraph  (f) 
of  this  sectiem. 

(f)  Issuance.  Except  os  provided  in 
subpart  D  of  IS  (311  part  904,  the 
Regional  Director  shall  issue  an 
operator’s  permit  within  30  days  of 
receipt  of  a  completed  application  if  the 
criteria  weenfied  herein  are  mat  Upon 
receipt  of  an  incomplete  or  improperly 
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executed  application,  the  Regional 
Director  will  notify  the  applicant  of  the 
deficiency  in  the  application.  If  the 
applicant  fails  to  correct  the  deficiency 
within  30  days  following  the  date  of 
notification,  the  application  will  be  . 
considered  abandoned. 

(g)  Expiration.  A  permit  will  expire 
upon  the  renewal  date  specified  by  the 
Regional  Director. 

(h)  Duration.  A  permit  is  valid  tmtil 
it  is  revoked,  suspended  or  modified 
under  15  CFR  part  904,  or  otherwise 
expires,  or  the  applicant  has  failed  to 
report  a  change  in  the  information  on 
the  permit  application  to  the  Regional 
Dir^or  as  specified  in  paragraph  (k)  of 
this  section. 

(i)  Replacement.  Replacement 
permits,  for  otherwise  valid  {>ermits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
applicant,  stating  the  need  for 
replacement  and  the  Federal  Operator 
Permit  number  assigned.  An  applicant 
for  a  replacement  permit  must  i^o 
provide  two  color  passport  size 
photographs  of  the  applicant  An 
application  for  a  replacement  permit 

not  be  considered  a  new 
application.  An  appropriate  fee  may  be 
charged. 

(j)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  valid  only  for  the  person  to 
whom  it  is  issued. 

(k)  Change  in  application 
information.  A  change  in  the  permit 
holder’s  name,  addrms,  or  telephone 
number  must  be  reported  in  writing  to 
the  Regional  Director  within  15  days  of 
the  change  in  information.  If  written 
notice  of  the  change  in  information  is 
not  received  by  the  Regional  Director 
within  15  days,  the  pmmit  is  void. 

G)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(m)  Display.  Any  permit  issued  imder 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspe^on 
upon  request  by  any  authorized  officer. 

(n)  Sanctions.  Vessel  operators  with 
suspended  or  revoked  permits  may  not 
be  on  board  a  Federally  permitted 
fishing  vessel  in  any  capacity  while  the 
vessel  is  at  sea  or  engaged  in  offloading. 
Procedures  governing  enforcement 
related  permit  sanctions  and  denials  are 
foimd  at  subpart  D  of  15  CFR  part  904. 

(o)  Vessel  owner  responsibility.  Vessel 
owners  are  responsible  for  ensuring  that 
their  vessels  are  operated  by  an 
individual  with  a  valid  operator’s 
permit  issued  imder  this  section. 


f  651.6  Dealer  permita. 

(a)  All  dealers  must  have  in  their 
po^ssion  a  valid  permit  issued  under 
this  part. 

(b)  Dealer  application.  Applicants  for 
a  permit  under  this  section  must  submit 
a  completed  application  on  an 
appropriate  form  provided  by  the 
R^onal  Director.  The  application  must 
be  signed  by  the  applicant  and 
submitted  to  the  Re^onal  Director  at 
least  30  days  before  the  date  upon 
which  the  applicant  desires  to  have  the 
permit  made  effective.  The  Regional 
Director  will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section. 

(c)  Information  requirements. 
Applications  must  contain  the  following 
information  and  any  other  information 
required  by  the  Regional  Director; 
Company  name,  place(s)  of  business, 
mailing  address(es)  and  telephone 
number(s);  owner’s  name;  dealer  permit 
number  (if  a  renewal):  and  name  and 
signature  of  the  person  responsible  for 
the  truth  and  accuracy  of  the  report.  If 
the  dealer  is  a  corporation,  a  certificate 
of  incorporation  must  be  included  with 
the  appucation.  If  a  partnership,  a  copy 
of  the  Partnership  Agreement  and  the 
names  and  addresses  of  all  partners 
must  be  included  with  the  application. 

(d)  Fees.  The  Regional  Dir^or  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  foe  is  calculated  in 
accordance  with  the  procedrires  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  specicu  product  or  service.  The  foe 
may  not  exc^  such  costs  and  is 
specified  with  each  application  form. 
*1110  appropriate  foe  must  accompany 
each  application:  if  it  does  not,  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (e) 
of  this  section. 

(e)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Director  will  issue  a  permit  at 
any  time  during  the  fishing  year  to  an 
applicant  \mless  the  applicant  has  foiled 
to  submit  a  completed  application.  An 
application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received  and 
the  applicant  has  submitted  all 
applicable  reports  specified  in 

§  651.7(a).  Upon  receipt  of  an 
incomplete  or  improperly  executed 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency  in 
the  application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abwdoned. 


(f)  Expiration.  A  permit  will  expire 
upon  the  renewal  date  specified  by  the 
Ri^onal  Director. 

^  Duration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
imder  15  CFR  Part  904,  or  otherwise 
expires,  or  ownership  changes,  or  the 
applicant  has  failed  to  report  any 
chwge  in  the  information  on  the  permit 
application  to  the  Regional  Director  as 
required  by  paragraph  (j)  of  this  section. 

(n)  Replacement.  Replacement 
permits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
applicant,  stating  the  need  for 
replacement  and  the  Federal  Dealer 
Permit  number  assigned.  An  application 
for  a  replacement  permit  will  not  be 
considered  a  new  application.  An 
appr^riate  fee  may  be  charged. 

(i)  transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  valid  only  for  the  person  to 
whom,  or  other  business  entity  to 
which,  it  is  issued. 

(j)  Change  in  application  information. 
Within  15  days  aJPter  a  change  in  the 
information  contained  in  an  application 
submitted  under  this  section,  the  permit 
holder  must  report  the  change  in  writing 
to  the  Regional  Director.  If  written 
notice  of  the  change  in  information  is 
not  received  by  the  Regional  Director 
within  15  days,  the  permit  is  void. 

(k)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(l)  Display.  Any  permit,  or  a  valid 
duplicate  thereof,  issued  imder  this  part 
must  be  maintained  in  legible  condition 
and  displayed  for  inspection  upon 
revest  oy  any  authorized  officer. 

(m)  Federal  versus  state  requirements. 
If  a  requirement  of  this  part  difiers  fiom 
a  fisheries  management  measure 
required  by  state  law,  any  dealer  issued 
a  Federal  Dealer  Permit  must  comply 
with  the  more  restrictive  requirement. 

(n)  Sanctions.  Procedures  governing 
enforcement-related  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 


f  651 .7  Recordkeeping  and  reporting. 

(a)  Dealers.  (1)  Weekly  report.  Dealers 
shall  mail  at  least  the  following 
information  to  the  Regional  Director,  or 
official  designee,  on  a  weekly  basis  on 
forms  supplied  by  or  approved  by  the 
Regional  Director.  Or,  if  authorized  in 
writing  by  the  Regional  Director,  dealers 
may  subiffit  reports  electronically  or 
through  other  media.  The  following 
infohnation  and  any  other  information 
required  by  the  Regional  Director  must 
be  provided:  Name  and  mailing  address 
of  aealer;  dealer  number;  name  and 
permit  number  of  the  vessels  from 
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which  fish  are  landed  or  received;  dates 
of  purdiases;  pounds  by  species;  price 
by  species;  and  port  landed.  If  no  fish 
is  purdiased  during  the  week,  a  report 
so  stating  must  be  submitted. 

(2)  Annual  report.  All  persons 
required  to  submit  reports  under 
paragraph  (a)(11  are  required  to 
complete  the  “Employment  Date’* 
section  of  the  Annual  Processed 
Products  Reports;  the  other  information 
on  that  form  is  voluntary.  Reports  shall 
be  submitted  to  an  address  supplied  by 
the  Regional  Director. 

(3)  Inspection.  The  dealer  shall  make 
copies  of  the  required  reports  that  have 
been  submitted,  should  ^ve  been 
submitted,  or  the  records  upon  which 
the  reports  were  based,  available 
imme^tely  upon  request  for 
inspection  by  an  authorized  officer  or  by 
an  employee  of  NMFS  designated  by  the 
Regional  Director  to  make  such 
insptections. 

(4)  Record  retention.  Copies  of 
reports,  and  records  upon  which  the 
reports  were  based,  must  be  retained 
and  available  for  review  for  one  year 
after  the  date  of  the  last  mitry  on  the 
report.  The  dealer  shall  retain  such 
reports  and  records  at  its  principal  place 
of  business. 

(5)  Submitting  reports.  Reports  must 
be  sent  and,  if  mailed,  postmarked 
within  3  days  after  the  end  of  each 
reporting  week.  Each  dealer  will  be  sent 
forms  and  instructions,  including  the 
address  to  which  to  submit  reports, 
shortly  after  receipt  of  a  dealer  per^t 

(b)  Vessel  owners.  (1)  Fishing  log 
reports.  The  owner  of  any  vessel  issued 
a  Federal  multispedes  permit  under 
§  651.4  shall  maintain,  on  board  the 
vessel,  and  submit  an  accurate  daily 
fishing  log  for  all  fishing  trips  regardless 
of  species  fished  for  or  taken,  on  forms 
supplied  by  or  approved  by  die  Regional 
Director.  If  authorized  in  writing  by  the 
Regional  Director,  vessel  owners  may 
submit  reports  electronically,  for 
example,  using  the  VTS,  or  through 
other  media.  following  information 
and  any  other  information  required  by 
the  Regional  Director  must  be  provided; 
Vessel  name,  USCG  documentation 
number  (or  state  r^stration  number  if 
undocumented),  and  permit  number; 
date/time  sailed;  date/time  landed;  trip 
type;  number  of  crew;  number  of  anglers 
(if  a  t±arter  or  party  b<Mt};  gear  fished;  ' 
quantity  and  size  of  gear;  mesh/ring 
size;  diart  area  fished;  average  depth; 
latitudeAongitude  (or  loran  station  and 
bearings);  tcr^  hauls  per  area  fished; 
average  tow  time  duration;  pounds  by 
species  of  all  species  landed  or 
discarded;  dealer  permit  number;  dealer 
name;  date  sold;  port  and  state  landed; 


and  vessel  operator’s  name,  signature, 
and  operator  permit  number. 

(2)  When  topll  in  the  log.  Such  log 
reports  must  bie  filled  in,  except  fiK 
information  required  but  not  yet 
ascertainable,  l^ore  offloading  has 
begun.  At  the  end  of  a  fishing  Mp  all 
information  in  paragraph  (bKl)  of  this 
section  must  be  filled  in  for  eadi  fishing 
trip  before  starting  the  next  fishing  trip. 

(3)  Inspection.  Owners  and  opmtors 
shall,  immediately  upon  request,  make 
the  fishing  log  reports  currently  in  use 
or  to  be  sifomitted  available  for 
inspection  by  an  authorized  officer,  or 
an  employee  of  the  NMFS  designated  by 
the  Re^onal  Director  to  make  such 
inspections,  at  any  time  during  or  after 
atrip. 

(4)  Record  retention.  Copies  of  fishing 
log  reports  must  be  retained  and 
available  for  review  for  one  year  after 
the  date  of  the  last  entry  on  the  report 

(5)  Submitting  reports.  Filling  log 
reports  must  be  received  or  postmarked, 
if  mailed,  within  15  days  a^r  the  end 
of  the  reporting  month.  Each  owner  will 
be  sent  forms  and  instructions, 
including  the  address  to  which  to 
sulnnit  reports,  shortly  after  receipt  of  a 
Federal  Fisheries  Permit  If  no  fishing 
trip  is  made  during  a  month,  a  report  so 
stating  must  be  submitted. 

§651 J  Vessel  Identification. 

(a)  Vessel  name.  Each  fishing  vessel 
subject  to  this  part  and  that  is  over  25 
feet  (7.6  m)  in  length  must  display  its 
name  on  the  port  and  starboaM  sides  of 
its  bow  and,  if  possible,  on  its  stem. 

(b)  Official  number,  ^ch  fishing 
vessel  subject  to  this  part  that  is  ovw  25 
feet  7.6  m)  in  length  must  display  its 
official  number  on  the  port  ai^ 
starboard  sides  of  its  deckhouse  or  hull, 
and  (m  an  appropriate  weather  deck,  so 
as  to  be  visible  ^m  above  by 
enforcement  vessels  and  airoaft.  The 
official  number  is  the  U.S.  Coast  Guard 
documentation  number  or  the  vessel’s 
state  registration  numb^  for  vessels  not 
required  to  be  documoited  imder  Title 

•  46  of  U.S.  Code. 

(c)  Numerals.  'The  official  niunber 
must  be  permanently  affixed  in 
contrasting  block  Ai^ic  numerals  at 
least  18  icM^es  (45.7  cm)  in  height  for 
vessels  over  65  £86^(19.8  m),  ai^  at  least 
10  indies  (25.4  cm)  in  height  for  all 
other  vessels  over  25  feet  (7.6  m)  in 
len^. 

(a)  Duties  of  owner  and  operator.  The 
owner  and  operator  of  each  vessel 
subject  to  this  part  shall: 

(1)  Keep  the  vessel  name  and  offidal 
number  clearly  legible  and  in  good 
repair;  and 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  its  fishing  gear,  or  any  other 


bisect  obstructs  the  view  of  the  official 
number  from  an  enforcem«it  vessel  or 
aircraft 

§651.9  Prohibitions. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  §  620.7  of  this 
chapter,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  ismed  a 
permit  under  §  651.4  or  §  651.5  or  a 
letter  under  §  6S1.4(aX8)(v)(B),  to  do  any 
of  the  following: 

(1)  Possess  mr  land  multispedes 
finfinh  smaller  than  the  rtiinimnm  size 
specified  in  §65 1.23(a). 

(2)  Fail  to  ccxnply  in  an  Mxmrate  and 
timely  fashion  with  the  log  report, 
reporting,  record  retention,  inspection, 
and  other  requiremmts  of  §  651.7(b). 

(3)  Fish  for,  possess,  or  land 

.  mcdtispecies  finfish  imless  the  operator 
of  the  vessel  has  been  issued  an 
operator’s  p^mit  under  §  651.5,  and  a 
valid  permit  is  on  board  the  vessel. 

(4)  Fail  to  report  to  the  Regional 
Diredor  within  15  days  any  change  in 
the  infcmnation  contained  in  the  permit 
application  as  required  under  §651.4(m) 
or651.5(k). 

(5)  Fail  to  affix  and  maintain 
permanent  markings  as  required  by 
§651.8. 

(6)  Sell,  transfer,  or  attempt  to  sell  or 
transfn’  to  a  dealer  any  multispedes 
finfish  unless  the  dealer  has  a  valid 
Federal  Dealer's  Permit  issued  under 
§651.6. 

(7)  Land,  offload,  remove,  or 
otherwise  transfra'  at  attempt  to  land, 
offload,  remove,  or  otherwise  transfer 
multispedes  finfish  or  fish  from  one 
vessel  to  another  vessel  or  other  floating 
conveyance. 

(8)  Mfrise  or  foil  to  carry  an  cbservOT 
if  requested  to  do  so  by  the  Regional 
Diredor. 

(9)  Interfere  with  or  bar  by  command, 
impediment,  threat,  coerdon,  or  refusal 
of  reasonable  assistance,  an  observe 
conducting  his  or  her  duties  aboard  a 
vessel. 

(10)  Fail  to  provide  an  observer  with 
the  required  food,  accommodations, 
access,  and  assistance,  as  specified  in 
§651.31. 

(b)  In  addition  to  the  prdubitions 
specified  in  paragraph  fo)  of  this 
section,  it  is  unlaw^  for  any  person 
owning  or  operating  a  vessel  issiied  a 
limited  access  permit  under  §  651.4(a] 
or  a  letter  under  §651.4(aK8KvKB)  to  do 
any  of  the  following: 

(1)  Possess  or  land  more  than  500 
pounds  (226.8  kg]  of  regulated  species 
per  trip  after  using  up  tl^  vessel’s 
anniial  DAS  allocation  or  when  not 
partidpating  under  the  DAS  program 
pursuant  to  §  651.22. 

(2)  If  requi^  to  have  a  VTS  unit  as 
spedfied  in  §§  651.28(a)  or  651.29(a): 
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(i)  Fail  to  have  a  certified,  operational, 
and  functioning  VTS  unit  that  meets  the 
specifications  of  §  651.28(a)  on  board 
the  vessel  at  all  times. 

(ii)  Fail  to  comply  with  the 
notification,  replacement,  or  any  other 
requirements  regarding  VTS  usage  as 
specified  in  §  651.29(a). 

(3)  Combine,  transfer,  or  consolidate 
DAS  allocations. 

(4)  Fish  for.  possess,  or  land 
multispecies  ^fish  with  or  from  a 
vessel  that  has  had  the  horsepower  of 
such  vessel  or  its  replacement  upgraded 
or  increased  in  excess  of  the  limitations 
specified  in  §  651.4(a)(5)(i). 

(5)  Fish  for,  possess,  or  land 
multispecies  finfish  with  or  fiom  a 
vessel  that  has  had  the  length,  gross 
registered  tonnage,  or  net  tonnage  of 
such  vessel  or  its  replacement  increased 
or  upgraded  in  excess  of  limitations 
specified  in  §  651.4(a)(5)(ii). 

(6)  Fail  to  comply  with  any 
requirement  regarding  the  DAS 
notification  as  specified  in  §  651.29. 

(7)  If  not  fishing  imder  the  VTS 
system,  fail  to  have  on  bocud  the  vessel 
a  card  issued  by  the  Regional  Director, 
as  specified  in  §  651.29(b). 

(8)  Fail  to  notify  that  a  vessel  is 
participating  in  the  DAS  program  as 
specified  in  §  651.29(b). 

(9)  Fail  to  comply  with  the  other 
methods  of  notification  requirements, 
including  a  call-in  system  as  specified 
in  §  651.29(c),  if  required  by  the 
Remonal  Director. 

(10)  Provide  notification  of  the 
beginning  or  ending  of  a  DAS  before 
leaving  port  or  before  returning  to  port, 
as  reoui^  imder  §  651.29  (b)  or  (c). 

(c)  In  addition  to  the  prohibitions 
specified  in  peuagraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
hook-gear-only  permit  under  §  651.4(b) 
to  fish  with,  set.  or  haul  back  more  than 
4,500  rigged  hooks  per  day.  or  to 
possess  on  board  a  vessel  more  than 
4,500  rigged  hooks. 

(d)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
possession-Umit-only  permit  under 

§  651.4(c)  to  possess  or  land  per  trip 
more  than  500  pounds  (226.8  kg)  of 
reflated  spedes. 

(e)  In  admtion  to  the  general 
prohibitions  specified  in  §  620.7  of  this 
chapter  and  the  prohibitions  specified 
in  paragraphs  (a),  (b),  (c),  and  (d)  of  this 
section,  it  is  unlawful  for  any  person  to 
do  any  of  the  following: 

(1)  Fish  for,  possess,  or  land 
multispecies  ^fish  unless: 

(i)  Tne  multispecies  finfish  were 
being  fished  for  or  harvested  by  a  vessel 


that  has  been  issued  a  Federal 
multispecies  permit  under  §  651.4,  or  a 
letter  under  §651. 4(a)(8)(v)(B).  and  the 
operator  on  board  such  vessel  has  been 
issued  an  operator’s  permit  under 
§  651.5  and  has  a  valid  permit  on  board 
the  vessel,  or, 

(ii)  The  multispecies  finfish  were 
harvested  by  a  recreational  fishing 
vessel  or  a  vessel  not  issued  a  Federal 
multispecies  permit  that  fishes  for 
regulated  species  exclusively  in  state 
waters. 

(2)  Possess  or  land  regulated  species 
in  excess  of  500  pounds  (226.8  kg)  per 
trip  unless: 

(i)  The  multispecies  finfish  were 
haivested  by  a  vessel  that  has  been 
issued  a  limited  access  permit  under 
§  651.4(a).  a  hook-gear-only  permit 
under  §  651.4(b).  or  a  letter  under 

§  651.4(a),  a  hook-gear-only  permit 
under  §  651.4(b),  or  a  letter  imder 
§651.4(a)(8)(v)(B),or 

(ii)  The  regulated  species  were 
harvested  by  a  vessel  that  qualifies  for 
the  exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(3)  Lwd,  offload,  cause  to  be 
offloaded,  sell,  or  transfer,  or  attempt  to 
land,  offload,  cause  to  be  offloaded,  sell, 
or  transfer  multispecies  finfish  from  a 
fishing  vessel,  whether  on  land  or  at  sea, 
as  an  owner  or  operator  without 
accurately  preparing  and  submitting,  in 
a  timely  fashion,  the  documents 
required  by  §  651.7,  unless  the 
multispecies  finfish  were  harvested  by  a 
vessel  that  qualifies  for  the  exception 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(4)  Purchase  or  receive  multispecies 
finfish  or  attempt  to  purchase  or  receive 
multispecies  finfish,  whether  on  land  or 
at  sea,  as  a  dealer  without  accurately 
preparing,  submitting  in  a  timely 
fashion,  and  retaining  the  documents 
reouired  by  §  651.7. 

(5)  Land,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to  land, 
offload,  remove  or  otherwise  transfer 
multispecies  finfish  fiom  one  vessel  to 
another  vessel,  unless  both  vessels 
qualify  under  the  exception  specified  in 
para^ph  (e)(l)(ii)  of  ^s  section. 

(6)  SeU,  barter,  trade,  or  otherwise 
transfer,  or  attempt  to  sell,  barter,  trade, 
or  otherwise  transfer  for  a  commercial 
purpose  any  multispecies  finfish  fiom  a 
trip  unless  the  vessel  has  been  issued  a 
valid  Federal  multispecies  permit  under 
§  651.4,  or  a  letter  under 

§  651.4(a)(8)(v)(B).  or  the  multispecies 
finfish  were  h^ested  by  a  vessel 
without  a  Federal  multispecies  permit 
that  fishes  for  multispecies  finfish 
exclusivelv  in  state  waters. 

(7)  Purchase,  possess,  or  receives  for 
a  commercial  purpose,  or  attempt  to 


purchase,  possess,  or  receive  for  a 
commercid  purpose  in  the  capacity  of 
a  dealer,  multispecies  finfish  taken  fiom 
a  fishing  vessel,  unless  in  possession  of 
a  valid  dealer  permit  issued  under 
§  651.6;  except  that  this  prohibition 
does  not  apply  to  multispecies  finfish 
tdcen  from  a  vessel  that  qualifies  for  the 
exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(8)  Purchase,  possess,  or  receive  fcir 
commercial  purposes  multispecies 
finfish  cau^t  by  a  vessel  other  than  one 
issued  a  vdid  Federal  multispecies 
permit  under  §  651.4,  or  a  letter  under 

§  651.4(a)(8)(v)(B),  unless  the 
multispecies  finfish  were  harvested  by  a 
vessel  that  qualifies  for  the  exception 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(9)  To  be  or  act  as  an  operator  of  a 
vessel  fishing  for  or  possessing 
multispecies  finfish  in  or  fiom  the  EEZ, 
or  issued  a  Federal  multispecies  permit 
under  §  651.4,  without  having  been 
issued  and  possessing  a  valid  operator’s 
permit  issued  under  §  651.5. 

(10)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with  a 
NMFS-approved  observer  aboard  a 
vessel. 

(11)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer  or 
employee  of  NMFS,  concerning  the 
taking,  catching,  harvesting,  landing, 
purchase,  sale,  or  transfer  of  any 
multispecies  ^fish. 

(12)  Make  any  false  statement  in 
connection  with  an  application  under 
§§  651.4  or  651.5  or  on  any  report 
required  to  be  submitted  or  maintained 
under  §651.7. 

(13)  Tamper  with,  damage,  destroy, 
alter,  or  in  any  way  distort,  render 
useless,  inoperative,  ineffective,  or 
inaccurate  the  VTS,  VTS  unit,  or  VTS 
signal  required  to  be  installed  on  or 
transmitted  by  vessel  owners  or 
operators  required  to  use  a  VTS  by  this 
part. 

(14)  Fish  with  or  posses  within  the 
areas  described  in  §  651.20(a)(1)  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  §  651.20(a)(2),  unless  the 
vessel  is  exempted  under  §  651.20(a)(3) 
or  (a)(4),  or  unless  the  vessel  qualifies 
for  the  exception  specified  in  paragraph 
(e)(l)(ii)  of  tnis  section. 

(15)  Fish  with  or  possesss  within  the 
area  described  in  §  651.20(b)(1)  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  §  651.20(b)(2),  unless  the 
vessel  qualifies  for  the  exception 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(16)  Fish  with  or  possess  within  the 
area  described  in  §  651.20(c)(1),  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  §  651.20(c)(2),  unless  the 
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vessel  possesses  no  more  regulated 
species  than  the  possession  limit 
specified  in  §  651.27(a),  or  unless  the 
nonconforming  mesh  is  stowed  in 
accordance  with  §651. 20(c)(4),  or 
unless  the  vessel  qualifies  for  the 
exception  specified  in  paragraph 

(e)(l)(ii)  of  this  section. 

(17)  Fish  with  or  possess  within  the 
areas  described  in  §  651.20(d)(1),  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  §  651.20(d)(2),  unless  the 
vessel  possesses  no  more  regulated 
species  than  the  possession  limit 
specified  in  §  651.27(a),  or  unless  the 
nonconforming  mesh  is  stowed  in 
accordance  with  §651. 20(c)(4).. or 
unless  the  vessel  qualifies  for  the 
exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(18)  ^ter  the  eu«a  described  in 

§  651.21(a)  on  a  fishing  vessel  during  a 
period  in  which  the  area  is  closed, 
except  as  specified  in  that  section. 

(19)  Fish  with.  set.  haul  back,  have  on 
board  a  fishing  vessel,  or  fail  to  remove 
sink  gillnet  gear  in  or  from  the  area 
specified  in  §  651.21(a)  during  the  time 
period  specified  in  §  651.21(a)(1). 

(20)  Enter  the  area  descril^d  in 

§  651.21(b)  on  a  fishing  vessel  during 
the  time  period  specified  in 
§  651.21  ^)(3),  except  as  specified  by 
§  651.21(b)(4). 

(21)  Fish  in  the  area  described  in 

§  651.21(c),  if  the  area  has  been  closed 
as  provided  for  in  §  651.21(c),  except  as 
provided  by  §  6S1.21(c)(5). 

(22)  Fail  to  comply  with  the  gear¬ 
marking  requirements  of  §  651.25. 

(23)  toport,  export,  transfer,  or 
possess  regulated  species  which  are 
smaller  than  the  minimum  sizes 
specified  in  §  651.23,  imless  the 
regulated  species  were  harvested  from  a 
vessel  that  qualifies  for  the  exception 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 


(24)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  lawful 
investigation  or  search  relating  to  the 
enforcement  of  this  part. 

(25)  Fish  within  the  areas  described  in 
§  651.20(a)(4)  with  nets  of  mesh  smaller 
than  the  minimum  size  specified  in 

§  651.20(a)(2),  imless  the  vessel  is 
issued  and  possesses  on  board  the 
vessel  an  authorizing  letter  issued  imder 
§651.20(a)(4)(i). 

(26)  Violate  any  provisions  of  the 
Cultivator  Shoals  Whiting  Fishery 
specified  in  §65 1.20(a)(4). 

(27)  Fish  for.  land,  or  possess 
multispecies  finfish  harvested  by  means 
of  pair  trawling  or  with  pair  trawl  gear 
except  under  the  provisions  of 

§  651.20(e),  or  imless  the  vessels  that 
engaged  in  pair  trawling  qualify  for  the 
exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(28)  Fish  for,  harvest,  possess,  or  land 
in  or  from  the  EEZ  Northern  shrimp, 
unless  such  shrimp  were  fished  for  or 
harvested  by  a  vessel  meeting  the 
requirements  specified  in 
§651.20(a)(3)(ii). 

(29)  Fail  to  comply  with  the 
requirements  as  specified  in 

§  651.20(a)(5). 

(30)  Fish  for  the  species  specified  in 

§  651.20  (e)  or  (f)  with  a  net  of  mesh  size 
smaller  than  the  applicable  mesh  size  by 
area  fished  specified  in  §  651.20,  or 
possess  or  land  such  species,  imless  the 
vessel  is  in  compliance  with  the 
requirements  specified  in  §  651.20(e)  or 
651.20(f),  or  unless  the  vessel  qualifies 
for  the  exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(31)  Fish  with,  set,  haul  back,  possess 
on  board  a  vessel,  or  fail  to  remove  from 
the  water,  a  sink  gillnet  during  the  times 
specified  in  §  651.32(b). 

(32)  Violate  any  provision  specified 
under  §651.29. 


(f)  It  is  unlawful  to  violate  any  other 
provision  of  this  part,  the  Magnuson 
Act.  or  any  regulation  or  permit  issued 
under  the  Magnuson  Act. 

(g)  Presumption.  The  possession  for 
sale  of  regulated  species  that  do  not 
meet  the  minimum  sizes  specified  in 
§  651.23  for  sale  will  be  prima  facie 
evidence  that  such  regulated  species 
were  taken  or  import^  in  violation  of 
these  regulations.  Evidence  that  such 
fish  were  harvested  by  a  vessel  not 
issued  a  permit  under  this  part  and 
fishing  exclusively  within  state  waters 
will  be  sufficient  to  rebut  the 
presumption.  This  presumption  does 
not  apply  to  fish  being  sorted  on  deck. 

§651.10  Facilitation  of  enforcement 

See  §  620.8  of  this  chapter. 

§651.11  Penalties. 

See  §  620.9  of  this  chapter. 

Subpart  B — Management  Measures 

§651.20  Regulated  mesh  areas  and 
restrictiona  on  gear  and  methods  of  fishing. 

All  vessels  fishing  for.  harvesting, 
possessing,  or  landffig  multispecies 
finfish  in  or  from  the  EEZ  and  all 
vessels  issued  a  Federal  multispecies 
permit  under  §  651.4  must  comply  with 
the  following  restrictions  on  minimum 
mesh  size,  gear,  and  methods  of  fishing, 
unless  otherwise  exempted  or 
prohibited. 

(a)  Gulf  of  Maine/Georges  Bank 
(GOM/GB)  regulated  mesh  area— (1) 
Area  definition.  The  Gulf  of  Maine/ 
Georges  Bank  regulated  mesh  area  is 
that  area: 

(i)  Bounded  on  the  east  by  the  U.S.- 
Canada  maritime  boundary,  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stat^  (Figure  1): 


Gulf  of  Maine/Georges  Bank  Regulated  Mesh  Area 


Point 

Latitude  | 

1  Longitude 

G1  . 

The  intersection  of  the  shoreline  and  the  U.S.-Canada  maritime  boundary  [southward  along  the  irregular  | 
U.S.-Canada  maritime  boundary];. 

! 

G2 . 

43*58'  N  . 1 

1  67*22'  W. 

G3 . 

42*53.1' N  . . . 

67*44.4'  W. 

G4 . 

42*31' N  . 

67*28.1' W. 

G5 . 

41*18.6' N  . 

66*24.8'  W.;  and 

(ii)  Bounded  on  the  south  by  straight 
lines  connecting  the  following  points  in 
the  order  stated: 


Point 

Latitude 

Longitude 

Approximate  Loran  C  bearings 

G6 . 

40*55.5'  N . 

66*38' W 

5930-Y-30750  and  9960-Y-43500: 

G7 . 

40*45.5'  N . 

68*00' W 

9960-Y-43500  and  68*00'  W.; 

G8 . 

40*37'  N . 

68*00' W 

9960-Y-43450  and  OS'W  W.; 
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Point 

LatHude 

Lonf^tude 

Approximate  Loran  C  bearings 

G9 _ 

apTM  S'  N . 

69*00' W.; 

filO . 

40*50'  N  _ 

eonKT  W.; 

G11  _ 

G12 _ 

40*50'N _ 

70*00' W.; 

70*00'  W.;  nodhward  to  Its  Intersection  with  ttie  shoreline  of 
mainland  Massachusetts 

(2)  Mesh  size  restrictions.  Except  as 
provided  in  paragraphs  (a)(3l  thr^gh 
(a)(5),  (i),  and  (g)  of  this  se^on,  the 
minimum  mesh  size  for  any  trawl  net. 
sink  gillnet.  Scottish  seine,  or  midwater 
trawl,  on  a  vessel,  or  used  by  a  vessel 
fishing  in  the  GOM/GB  regulated  mesh 
area,  ^all  be  6  inches  (15.24  cm) 
diamond  or  square  mesh  throughout  the 
entire  net.  This  restriction  does  not 


apply  to  nets  of  pieces  of  nets  smaller 
than  3  faet  (0.9  m)x3  feet  (0.9  m)  (9 
square  feet  (8.1  square  m)),  or  to  vessels 
that  have  not  been  issued  a  Federal 
multispedes  permit  under  §  651.4  and 
are  fishing  exclusively  in  state  waters. 

(3)  Smtm  mesh  exemption  area. 
Notwithstanding  the  provisions  of 
paragraph  (aK2)  of  this  section,  a  vessel 
may  fish  with,  use,  or  possess  nets  of 


mesh  smaller  than  the  minimum  size 
specified  in  paragraph  (a)(2)  of  this 
section  in  the  GOM/GB  regulated  mesh 
area,  if  the  vessel  complies  with  the 
requiremmits  specified  in  (a)(3)(i)  and 
(a)(3Kii)  if  applicable.  The  GOWGB 
small  mesh  exemption  area  is  defined 
by  straight  lines  connecting  the 
following  points  in  the  order  stated: 


GOM/GB  Small  Mesh  Exemption  Area 


Point 

Latitude 

Longitude 

SMI 

70*00' W. 

(UUI9 

Zl-M'  N  . . 

69*40' W. 

SM3  .  „. 

42*49.5' N. .  .  . . . . . . . . . . . . 

69*40' W. 

«5M4 

zaoiPN  . 

69*00'  W. 

SMS _ 

4a“41'N  . . . . .  . . . . 

68*00'  W. 

G2 _ 

. . . 

67*22'  W.;  (the  U.S.- 
Canada  maritime 
Boundary). 

G1  _ 

Northward  akxig  the  irregular  U.S.-Canada  maritime  boundary  to  ttie  shoreline. 

(i)  Possession  limit  exemption.  A 
vessel  may  not  possess  on  board  or  land 
per  trip  more  than  the  possession  limit 
of  regulated  species  specified  under 

§  651.27(a). 

(ii)  Northern  shrimp  exemption.  A 
vessel  issued  a  Federal  multispecies 
permit  imder  $  651.4  that  is  fishing  for, 
harvesting,  possessing,  or  landing 
northern  shrimp,  and  a  vessel  fid^g 
for,  harvesting,  or  possessing  northern 
shrimp  in  the  EEZ,  must  have  a  properly 
configured  and  installed  finfiah 
excluder  device  in  any  net  used  to  fish 
for  or  harvt!St  northern  shrimp, 
throughout  the  northern  shrimp  season 
as  established  by  the  Atlantic  ^tes 
Marine  Fisheries  Ccmunission  (ASMFC). 
The  northern  shrimp  season  is 
December  1  through  May  30  or  any 
modification  of  the  season  by  the 
ASMFC.  The  finfish  excluder  device 
must  be  configured  and  installed 


consistent  with  the  following 
specifications  (See  Figure  3  ^  an 
example  of  a  properly  configured  and 
installed  finfish  excluder  device.): 

(A)  The  finfish  excluder  device  must 
be  a  rigid  or  semi-rigid  grate  consisting 
of  parallel  bars  of  not  more  than  1  inch 
(2.54  cm)  spacing  that  excludes  all  fish 
and  other  imjects,  except  those  that  are 
small  enou^  to  pass  between  its  bars 
into  the  codend  ^  the  trawl. 

(B)  The  finfish  excluder  device  must 
be  secured  in  the  trawl,  forward  of  the 
codend,  in  such  a  manner  that  it 
precludes  the  passage  of  fish  or  other 
obiects  into  the  codend  without  the  fish 
or  obiects  having  first  passed  between 
the  b^  of  the  grate. 

(C)  A  fish  outlet  or  hole  must  be 
provided  to  allow  fish  or  other  ob)ects 
that  are  too  large  to  pass  between  the 
bars  of  the  grate  to  pass  out  of  the  net 
The  aftermost  edge  of  this  outlet  must 


be  at  least  as  wide  as  the  grate  at  the 
point  of  attachment  The  fish  outlet 
miist  extend  forward  from  the  grate 
toward  the  mouth  of  the  net 

(D)  A  funnel  of  net  material  is  allowed 
in  the  lengthening  piece  of  the  net 
forward  of  the  grate  to  direct  catch 
towards  the  grate. 

(4)  Cultivator  Shoal  whiting  (silver 
hake)  fishery  exemption  area. 
Notwithstanding  the  provisions  of 
paragraph  (a)(2)  of  this  section,  a  vessel 
may  fish  with,  use,  or  possess  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  paragraph  (a)(2)  of  this 
section  in  the  Cultivator  Slmal  whiting 
fishery  exemption  area,  if  die  vessel 
compUes  with  the  requirements 
specked  in  (a)(4)(i)  of  this  section. 

The  Cultivator  Shoal  whiting  fishery 
exemption  area  is  defined  by  slight 
lines  coimecting  the  foUovring  points  in 
the  order  stated  (Figure  1): 


Cultivator  Shoal  Whiting  Fishery  Exemption  Area 


PoW 

Latitude 

Longitude 

Approximate 

Loran 

coordinates 

42*10' N. 

68*10'  W . . . 

13132  43970 
13527  43767 
13495  43627 
13074  43861 
13132  43970 

C2  . 

4102.V  M 

RROA.*;'  w 

41*0fi'  N 

RW’OO'W 

Cd 

41»*Li5'  N 

67*40' W.  _ _ 

Cl  -  _.  . . . . 

42*10' N.  . . . 

6810' W.  _ _ 
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(i)  Requirements.  Vessels  fishing  in 
this  fishery  must  have  on  board  an 
authorizing  letter  issued  by  the  Regional 
Director.  Vessel  owners  are  subject  to 
the  following  conditions:  . 

(A)  A  bycatch  Umit  of  regulated 
species  (as  defined  in  §  651.2)  not  to 
exceed  the  possession  limit  specified  in 
§  651.27(a); 

(B)  A  minimum  mesh  size  of  2V2 
inches  (6.35  cm)  applied  to  the  first  160 
meshes  coimted  from  the  terminus  of 
the  net; 

(C)  A  season  of  Jime  15  through 
October  31,  imless  otherwise  specified 


by  publication  of  a  notice  in  the  Federal 
Re^er. 

(ii)  Sea  sampling.  The  Regional 
Director  shall  conduct  periodic  sea 
sampling  to  determine  if  there  is  a  need 
to  change  the  area  or  season 
designation,  and  to  evaluate  the  bycatch 
of  r^ulated  species,  especially 
haddock. 

(iii)  Annual  review.  The  Coimdl  shall 
conduct  an  annual  review  of  data  to 
determine  if  there  are  any  changes  in 
area  or  season  designation  necessary, 
and  to  make  the  appropriate 
recommendations  to  the  Regional 


Director  following  the  procediires 
specified  in  subpart  C. 

(5)  Stellwagen  Bank/Jeffreys  Ledge 
(SB/JL)  juvenile  protection  area.  Dming 
the  period  March  1  through  July  31  of 
each  year,  the  minimiun  mesh  size  for 
nets  in  the  following  area  shall  be  6 
inches  (15.24  cm)  in  all  sink  gillnets  and 
6  inches  (15.24  cm)  square  mesh  in  the 
last  140  bars  of  the  codend  and 
extension  piece  of  edl  mobile  net  gear. 

(i)  The  Stellwagen  Bank/Jefireys 
Ledge  juvenile  protection  area  is 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated 
(Figure  1): 


Stellwagen  Bank  Juvenile  Protection  Area 


.  Point 

Latitude 

Longitude 

Apporimate  Loran  co¬ 
ordinates 

SB1  . 

42*34.0'  N. 

70*23.5'  W. 

13737  44295; 

SB2 . 

42*28.8'  N. 

70*39.0'  W. 

13861  44295; 

SB3 . 

42*18.6' N. 

70*22.5'  W. 

13810  44209; 

SB4 . . . 

42*05.5'  N. 

70*23.3'  W. 

13880  44135; 

SB5  . 

42*11.0'  N. 

70*04.0'  W. 

13737  44135; 

SB1  . 

42*34.0'  N. 

70*23.5'  W. 

13737  44295. 

Jeffreys  Ledge  Juvenile  Protection  Area 


Point 

Latitude 

Longitude 

Approximate  Loran  co¬ 
ordinates 

JL1  . 

43*1 2.r  N. 

70*00.0'  W. 

13369  44445 

JL2 . 

43*09.5'  N. 

70*08.0'  W. 

13437  44445 

JL3 . 

42*57.0'  N. 

70*08.0'  W. 

13512  44384 

JL4  . 

42*52.0'  N. 

70*21  .O' W. 

13631  44384 

JL5 . 

42*41.5' N. 

70*32.5'  W. 

13752  44352 

JL6  . 

42*34.0'.  N. 

70*26.2'  W. 

13752  44300 

JL7  . 

42*55.2'  N. 

70*00.0'  W. 

13474  44362 

JL1  . 

43*1 2.r  N. 

70*00.0'  W. 

13369  44445. 

(ii)  Fishing  for  northern  shrimp  in  the 
SB/JL  juvenile  protection  area  is 
allow^  subject  to  the  requirements  of 
§  651.20(a)(3)(ii),  except  ^at  no  bycatch 
of  regulated  species  is  allowed  on  board 
vessels  participating  in  the  northern 
shrimp  fishery  in  the  area  and  during 
the  time  period  specified  in  paragraph 

(a)(5)  of  this  section. 

(b)  Nantucket  Lightship  regulated 
mesh  area.  (1)  Area  definition.  The 
Nantucket  Lightship  regulated  mesh 
area  is  that  area  bounded  by  straight 
lines  connecting  the  following  points  in 
the  order  stated  (Figure  1); 


Nantucket  Lightship  Regulated 
Mesh  Area 


Point 

Latitude 

Longitude 

NL1  . ! 

!  40*50'  N.  1 

1  69*40'  W.; 

Nantucket  Lightship  Regulated 
Mesh  Area— Continued 


Point 

Latitude 

Longitude 

NL2  . 

40*1 8.r  N. 

69*40'  W.; 

NL3  . 

40*22.r  N. 

60*00'  W.; 

G10  . 

40*50' N. 

60*00'  W.; 

NL1  . 

40*50' N. 

69*40' W. 

(2)  Mesh  size  restrictions,  (i)  For  1994, 
except  as  provided  in  paragraphs  (f)  and 
(g)  of  this  section,  the  minimum  mesh 
size  for  any  trawl  net,  sink  gillnet, 
Scottish  seine,  or  midwater  trawl,  on  a 
vessel,  or  used  by  a  vessel  fishing  in  the 
Nantucket  Light^p  regulated  mesh 
area,  shall  be  5V^  inches  (13.97  cm) 
diamond  or  square  mesh  throughout  the 
net.  This  restriction  does  not  apply  to 
nets  or  pieces  of  nets  smaller  than  3  feet 


(0.9  m)  X  3  f^t  (0.9  m)  (9  square  feet 
(8.1  s^are  m)). 

(ii)  For  1995  and  thereedter,  except  as 
provided  in  paragraphs  (f)  and  (g)  of  this 
section,  the  minimum  mesh  size  for  any 
trawl  net,  sink  gillnet,  Scottish  seine,  or 
midwater  trawl,  on  a  vessel,  or  used  by 
a  vessel  fishing  in  the  Nantucket 
Lightship  regulated  mesh  area,  shall  be 
5V2  inches  (13.97  cm)  diamond  mesh  or 
6  inches  (15.24  cm)  square  mesh 
throiighout  the  net.  This  restriction  does 
not  apply  to  nets  or  pieces  of  nets 
smaller  than  3  feet  (0.9  m)  x3  feet  (0.9 
m)  (9  square  feet  (8.1  square  m)). 

(c)  Southern  New  En^and  regulated 
mesh  area 

(1)  Area  definition.  The  Southern 
New  England  regulated  mesh  area  is 
that  area  boimd^  on  the  east  by  straight 
lines  connecting  the  following  points  in 
the  order  stated  (Figure  1): 
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Southern  New  England  Regulated  Mesh  Area 


Point 

Latitude 

Longitude 

41*18.6'  N _ 

66*24.8' W.; 

40*55.5'  N _ 

66*38' W.; 

r,7  . . . 

40*455'  N _ 

68*00' W.; 

40*3r  N _ 

68*00'  W.; 

Oft 

40*30.5'  N. _ 

69*00'  W.; 

40*22.r  N _ 

69*00'  W.; 

Kll  O 

40*1 8.rN . 

69*40' W.; 

N1  1 

40*50'  N . - 

69*40'  W.; 

mi  . . . 

40*50'  N _ 

70*00'  W.; 

70*00'  W.;  northward  to  its  intersection  with  the  shorettne  of 

mainland  Massachusetts;  and  on  the  west  by  a  line  running 
from  the  shoreline  along  72*30'  west  longitude  to  the  outer 
bouTKiary  of  the  EEZ. 

(2)  Mec-h  size  restrictions,  (i)  For  1994, 
except  as  provided  in  paragraphs  (f)  and 
(g)  of  this  section,  the  minimum  mesh 
size  for  any  trawl  net,  sink  gillnet, 

Scottish  seine,  or  midwater  trawl,  in  use, 
or  available  for  use  as  described  under 
paragraph  (c)(4)  of  this  section,  by  a 
vessel  fishing  in  the  Southern  New 
England  regulated  mesh  area,  shall  be 
SV2  inches  (13.97  cm)  diamond  or 
square  mesh  throughout  the  net.  This 
restriction  does  not  apply  to  vessels  that 
have  not  been  issued  a  Federal 
muhispecies  permit  imder  §  651.4  and 
are  fishing  exclusively  in  state  waters. 

(ii)  For  1995  and  thereafter,  except  as 
provided  in  paragraphs  (f)  and  (g)  of  this 
section,  the  minimum  mesh  size  for  any 
trawl  net,  sink  gillnet,  Scottish  seine,  or 
midwater  trawl,  in  use,  or  available  for 
use  as  described  under  paragraph  (c)(4) 
of  this  section,  by  a  vessel  fishing  in  the 
Southern  New  England  regulated  mesh 
area,  shal.  lie  5Vi  inches  (13.97  cm) 
diamond  or  6  inches  (15.24  cm)  square 
mesh  throughout  the  net.  This 
restriction  does  not  apply  to  vessels  that 
have  not  been  issued  a  Federal 
multispecies  permit  under  $  651.4  and 
are  fishing  exclusively  in  state  waters. 

(3)  Exemptions,  (i)  Possession  limit 
exemption.  Vessels  in  the  Southern  New 
England  regulated  mesh  area  may  fish 
with  or  possess  nets  of  mesh  size 
smaller  than  the  minimum  size 
specified  in  paragraph  (c)(2)  of  this 
section,  provided  such  vessels  do  not 
possess  or  land  per  trip  more  than  the 
possession  limit  of  related  species 
specified  in  $  651.27(a). 

(ii)  Net  stowage  exemption.  Vessels 
possessing  regulated  species  in  excess  of 
the  possession  limit  specified  in 
§  651.27(a)  may  have  nets  with  mesh 
less  than  the  minimum  size  specified  in 
paragraph  (c)(2)  of  this  section, 
provided  that  the  net  is  stowed  and  is 
not  available  for  immediate  use  in 
accordance  with  paragraph  (c)(4)  of  this 
section 


(4)  Net  stowage  requirements.  Except 
as  provided  in  paragraphs  (c)(3)(i)  and 
(d)(3)(i)  of  this  section,  a  vessel  issued 
a  Federal  multispedes  permit  under 
§  651.4  and  fishing  in  the  Southern  New 
England  or  Mid-Atlantic  regulated  mesh 
areas  may  not  have  available  for 
immediate  use  any  net,  or  any  piece  of 
a  net,  not  meeting  the  requirements 
specified  in  paragraphs  (c)(2)  and  (d)(2) 
of  this  section.  A  net  that  conforms  to 
one  of  the  following  specifications  and 
that  can  be  shown  not  to  have  been  in 
recent  use  is  considered  to  be  not 
"available  for  immediate  use": 

(i)  A  net  stowed  below  deck, 
provided: 

(A)  It  is  located  below  the  main 
working  deck  from  which  the  net  is 
deploy^  and  retrieved; 

(B)  The  towing  wires,  including  the 
"leg"  wires,  are  detached  from  the  net; 

(C)  It  is  fan-folded  (flaked)  and  bound 
aroxmd  its  circtimference. 

(ii)  A  net  stowed  and  lashed  down  on 
deck,  provided: 

(A)  It  isfon-folded  (flaked)  and  bound 
around  its  circumference; 

(B)  It  is  securely  fastened  to  the  deck 
or  rail  of  the  vessel;  and 

(C)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net 

(iii)  A  net  that  is  on  a  reel  and  is 
covered  and  secured,  provided: 

(A)  The  entire  surface  of  the  net  is 
covered  with  canvas  or  other  similar 
material  that  is  securely  bound; 

(B)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net;  and 

(C)  The  codend  is  removed  from  the 
net  and  stored  below  deck. 

(iv)  Nets  that  tfe  secured  in  a  maimer 
authorized  in  yrriting  by  the  Regional 
Director. 

(d)  Mid-AtJantic  regplated  mesh  area. 
(1)  Area  definition.  The  Mid-Atlantic 
regulated  me^  area  is  that  area 
bounded  on  the  east  by  a  line  running 
from  the  shoreline  along  72°30'  west 
longitude  to  the  intersection  of  the  outer 
botmdary  of  the  EEZ. 


(2)  Mesh  size  restrictions.  Except  as 
provided  in  paragraphs  (f)  and  (g)  of  this 
section,  the  minimum  mesh  size  for  any 
trawl  net,  sink  gillnet,  Scottish  seine,  or 
midwater  trawl,  in  use,  or  available  for 
use  as  described  under  paragraph  (c)(4) 
of  this  section,  by  a  vessel  fishing  in  the 
Mid- Atlantic  regulated  mesh  area  shall 
be  that  specified  in  the  Summer 
Flounder  Regulations  at  §  625.24(a). 

This  restriction  does  not  apply  to 
vessels  that  have  not  been  issued  a 
multispecies  finfish  permit  imder 

§  651.4  and  are  fishing  exclusively  in 
State  waters. 

(3)  Exemptions,  (i)  Possession  limit 
exemption.  Vessels  in  the  Mid-Atlantic 
regulated  mesh  area  may  fish  with  or 
possess  nets  of  mesh  size  smaller  than 
the  minimum  size  specified  in 
paragraph  (d)(2)  of  this  section, 
provided  such  vessels  do  not  possess  or 
land  per  trip  more  than  the  possession 
limit  of  regulated  species  specified  in 

§  651.27(a). 

(ii)  Net  stowage  exemption.  Vessels 
possessing  regulated  species  in  excess  of 
the  possession  limit  specified  in 
§  651.27(a)  may  have  nets  with  mesh 
less  than  the  minimum  size  specified  in 
paragraph  (d)(2)  of  this  section, 
provide  that  the  net  is  stowed  and  is 
not  available  for  immediate  use  in 
accordance  with  paragraph  (c)(4)  of  this 
section. 

(e)  Midwater  trawl  gear  exception.  (1) 
For  regulated  mesh  areas  south  of  42°20' 
N.  latitude,  fishing  for  Atlantic  herring 
orblueback  herring,  mackerel,  and 
squid  may  take  place  throughout  the 
fishing  year  wim  midwater  trawl  gear  of 
mesh  size  less  than  the  applicable 
minimum  size,  provided  that: 

(i)  Midwater  trawl  gear  is  used 
exclusively; 

(ii)  The  vessel  deploying  midwater 
gear  is  issued  an  authorizing  letter  by 
the  Regional  Director; 

(iii)  The  authorizing  letter  is  on  board 
the  vessel;  and 
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(iv)  The  bycatch  of  regulated  species 
does  not  exceed  the  possession  limit 
specified  in  §651. 27(a). 

(2)  For  regulated  mesh  areas  north  of 
42°20'  N.  laUtude,  fishing  for  Atlantic 
herring  or  bluehack  herring  and  for 
mackerel  may  take  place  tl&oughout  the 
fishing  year  with  midwater  trawl  gear  of 
mesh  size  less  than  the  regulated  size, 
provided  that  the  requirements  of 
paragraphs  (f)(l)(i)-{iv)  of  this  section 
are  met. 

(f)  Purse  seine  gear  exception.  Fishing 
for  Atlantic  herring  or  bluehack  herring, 
mackerel,  and  menhaden  may  take  place 
throughout  the  fishing  year  with  purse 
seine  gear  of  mesh  size  less  than  the 
reflated  size,  provided  that; 

(1)  Purse  seine  gear  is  used 
exclusively: 

(2)  The  vessel  deplo)dng  the  purse 
seine  gear  is  issued  an  authorizing  letter 
by  the  Regional  Director; 

(3)  The  authorizing  letter  is  on  board 
the  vessel;  and 

(4)  The  bycatch  of  regulated  species 
does  not  exceed  the  possession  limit 
specified  in  §  65 1.27(a). 

(g)  Mesh  measurements.  Mesh  sizes 
are  measured  by  a  wedge-shaped  gauge 
having  a  taper  of  two  centimeters  in 
eight  centimeters  and  a  thickness  of  2.3 
millimeters,  inserted  into  the  meshes 
under  a  pressure  or  pull  of  five 
kilograms.  The  mesh  size  will  be  the 
average  of  the  measurements  of  any 
series  of  20  consecutive  meshes.  The 
mesh  in  the  regulated  portion  of  the  net 
will  be  measured  at  least  five  meshes 
away  fi'om  the  lacings,  running  parallel 
to  the  long  axis  of  the  net. 

(h)  Restrictions  on  gear  and  methods 
of  fishing.  (1)  Net  obstruction  or 
constriction.  A  fishing  vessel  shall  not 
use  any  device  or  material,  including, 
but  not  limited  to,  nets,  net 
strengtheners,  ropes,  lines,  or  chafing 
gear,  or  the  top  of  a  trawl  net,  except 
that  one  splitting  strap  and  one  bull 
rope  (if  present),  consisting  of  line  and 
rope  no  more  than  3  inches  (7.62  cm)  in 
diameter,  may  be  used  if  such  splitting 
strap  and/or  bull  rope  does  not  constrict 
in  any  manner  the  top  of  the  trawl  net. 
"The  top  of  the  trawl  net"  means  the  50 
percent  of  the  net  that  (in  a  hypothetical 
situation)  would  not  be  in  contact  with 
the  ocean  bottom  during  a  tow  if  the  net 
were  laid  flat  on  the  ocean  floor.  For  the 
piupose  of  this  paragraph,  head  ropes 
shall  not  be  considered  part  of  the  top 
of  the  trawl  net. 

(2)  Mesh  obstruction  or  constriction. 

(i)  A  fishing  vessel  may  not  use  any 
mesh  configuration,  mesh  construction, 
or  other  means  on  or  in  the  top  of  the 
net,  as  defined  in  paranaph  (iKl)  of  this 
section,  if  it  obstructs  ue  meshes  of  the 
net  in  any  manner. 


(ii)  No  vessel  may  use  a  net  capable 
of  catching  multispecies  finfish  in 
which  the  bars  entering  or  exiting  the 
Icnots  twist  around  eac^  other. 

(3)  Pair  trawl  prohibition.  No  vessel 
may  fish  for  multispecies  finfish  while 
pair  trawling,  or  possess  or  land 
multispecies  finfish  that  have  been 
harvested  by  means  of  pair  trawling. 

§651.21  Closed  areas. 

(a)  Closed  Area  I.  (1)  No  fishing  vessel 
or  person  on  a  fishing  vessel  may  use. 
set,  haul  back,  fish  with,  or  have  on 
board  a  vessel  a  sink  gillnet  in  the  area 
known  as  Closed  Area  I,  defined  by 
paragraph  (a)(2)  of  this  section,  during 
the  months  of  February  through  May. 

(1)  The  use  of  other  gear  types  may  be 
prohibited  in  Closed  Area  I  if  it  is 
determined  that  spawning  fish  are 
located  in  the  area. 

(ii)  A  determination  that  spawning 
fish  are  present  in  the  area  will  be  based 
upon  available  information  such  as  sea 
sampling  from  the  NMFS  Domestic  Sea 
Sampling  Program  or  from  state  agency 
sources,  reseei^  surveys,  fishermen’s 
reports,  and  any^  other  source  of 
information. 

(iii)  The  determination  will  be  made 
by  the  Regional  Director,  with 
concurrence  from  the  Council,  and 
implemented,  following  the  procedures 
specified  in  subpart  C. 

(2)  Closed  Area  I  is  boimded  by  six 
straight  lines  connecting  the  following 
points  in  the  order  stat^: 


Point 

Latitude 

Longitude 

CI1  . 

40“53'  N  ... 

68*53'  W.; 

02 . 

41»35'N  ... 

68*30' W.; 

CI3 _ 

41*50'  N  ... 

68*45'  W.; 

CM  . . — 

41*50' N  ... 

69*00' W.; 

05 . . . 

41*30' N  ... 

69*00' W.; 

06 _ 

41*30' N 

69*23' W.; 

CM  _ 

40*53'  N  ... 

68*53' W. 

(b)  Closed  Area  U.  (1)  No  fishing 
vessel  or  person  on  a  fishing  vessel  may 
fish  or  be  in  the  area  known  as  Closed 
Area  n.  as  defined  in  paragraph  (b)(2)  of 
this  section,  during  the  time  period 
specified  in  paragraph  (hK3)  of  this 
section,  except  as  specified  in  paragraph 
(b)(4)  of  this  section  (Figure  2). 

(2)  Closed  Area  n  is  bounded  by  four 
stiai^t  lines  connecting  the  follovring 
points  in  the  order  stat^: 


PoM 

Latitude 

Longitude 

Oil  . . 

41*00'  N 

67*20' W.; 

012 . 

41*00'  N  ... 

66*35.8' W.; 

05 _ _ 

41*18.6'  N 

66*24.8' W.  (the 
U.S.-Canada 
Maritime 
Boundary); 

Point  Latitude  Longitude 

CIO . .  42^  N...  67^  W.  (the 

U.S.-Canada 

Maritime 

Boundary); 

cm  .  41“00'N...  67“20'W. 


(3)  Duration,  (i)  For  1994  and  1995,  no 
fishing  vessel  or  person  on  a  fishing 
vessel  may  fish  or  be  in  Closed  Area  n 
during  the  months  of  February  through 
May. 

(ii)  For  1996  and  after,  no  fishing 
vessel  or  person  on  a  fishing  vessel  may 
fish  or  be  in  Closed  Area  II  during  the 
months  of  January  through  June. 

(4)  Exceptions.  Paragraph  (b)(1)  of  this 
section  does  not  apply  to  persons  on 
fishing  vessels  or  fishing  vessels: 

(i)  Fishing  with  or  using  pot  gear 
designed  and  used  to  take  lobsters; 

(ii)  Fishing  with  or  using  dredges 
designed  and  used  to  take  scallops,  or 

(iii)  Seeking  safe  haven  from  storm 
conditions  in  waters  adjacent  to  the 
western  edge  of  the  closed  area.  Such 
fishing  vessels  may  transit  through  the 
closed  area  providing  that: 

(A)  Gale,  storm,  or  hurricane 
conditions  are  posted  for  the  area  by  the 
National  Weather  Service; 

(B)  Such  vessels  do  not  fish  in  the 
area; 

(C)  Fishing  gear  is  stowed  in 
accordance  with  §  651.20(c)(4)  of  this 
section;  and 

(D)  The  vessel  provides  notice  to  a 
patrolling  U.S.  Coast  Guard  aircraft  or 
vessel  in  the  vicinity  of  Georges  Bank  by 
high  frequency  radio  (2.182  li^)  of  its 
intention  of  transmitting  the  closed  area 
and  the  time  and  position  when  the 
vessel  enters  the  area  and  the  time  and 
position  when  the  vessel  exits  the 
closed  area. 

(5)  The  Regional  Director  may  open 
Closed  Area  II  to  fishing  prior  to  the 
scheduled  openings  in  paragraph  (h)(3) 
of  this  section  by  notification  in  the 
Federal  Register,  if  the  Regional 
Director  determines  that  concentrations 
of  spaMming  fish  are  no  longer  in  the 
area. 

(c)  Nantucket  Lightship  Closed  Area. 
(1)  No  fishing  vessel  or  person  on  a 
fishing  vessel  may  fish  in  the  area 
Icnown  as  the  Nantucket  Lightship 
Closed  Area,  defined  in  paragraph  (c)(2) 
of  this  section,  during  the  time  period 
specified  in  the  notification  provided 
cmder  (c)(3)  of  this  section,  except  as 
specified  in  paragraph  (c)(5)  of  this 
seciion,  if  the  Regio^  Direcior 
determines  that  t^  NEFSC  Spring 
standardized  bottom  trawl  survey  index 
of  age-2  yellowtail  flounder  is  12.0  or 
highM'  based  upon  the  number  of 
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yellowtail  floiinder  per  standardized 
tow. 

(2)  The  Nantucket  Lightship  Closed 
Area  is  bounded  by  four  straight  lines 
connecting  the  following  points  in  the 
order  stat^: 


Point 

Latitude 

Longitude 

G10 . 

40*50'  N  ... 

69*00'W.; 

CN1  . 

40*20' N  ... 

69*00Yy/.; 

CN2  . 

40*20' N  ... 

70*20Vy.; 

CN3  . 

40*50'  N  ... 

70*20'W.; 

G10 . 

40*50'  N  ... 

69*00'W. 

(3)  Notification.  The  Regional  Director 
shall  provide  notification  of  the  closure 
through  publication  in  the  Federal 
Register. 

(4)  Duration.  The  area  shall  remain 
closed  imtil  the  end  of  Jxme  of  the 
following  year. 

(5)  Exceptions.  The  closure  shall  not 
apply  to  persons  on  board  vessels  or 
fishing  vessels  fishing  with  or  using: 

(i)  Pot  gear  designed  and  used  to  take 
lobsters; 

(ii)  Dredge  gear  designed  and  used  to 
take  ocean  guahogs  or  s\irf  claims;  or 

(iii)  Hook-and-hne  gear,  except  the 
possession  of  yellowtail  flounder  by 
persons  or  vessels  fishing  with  hook- 
and-line  gear  within  this  area  is 
prohibited. 

S  651 .22  Effort-control  program  for  limited 
access  vetsele. 

(a)  The  owner  of  a  vessel  issued  a 
limited  access  permit  under  the  criteria 
specified  in  §  651.4(a),  imless  exempted 
under  §  651.22(d),  shall  be  subject  to 
either  the  Individual  Days-At-^a  (DAS) 
program  as  specified  in  paragraph  (b)  of 
this  section  or  the  Fleet  DAS  program  as 
specified  in  paragraph  (c)  of  this 
section.  All  such  vessels  shall 
automatically  be  assigned  to  the  Fleet 
DAS  program  unless  the  vessel  owner 
elects  to  apply  for  the  Individual  DAS 
program  and  is  issued  a  limited  access 
permit  \mder  §  651.4(a),  or  the  vessel 
has  been  determined  to  be  a 
combination  vessel  and  the  vessel 
owner  has  elected  to  apply  for  a  limited 
access  permit  under  §  651.4(a).  Limited 
access  permits  will  indicate  the  progr^ 
under  which  the  vessel  owner  will  fish. 

(b)  Individual  Days-at-Sea.  (1) 
Eligibility,  (i)  Any  vessel  that  is  greater 
than  45  feet  (13.7  m)  in  length  and 
eligible  for  a  limited  access  permit, 
except  a  combination  vessel,  may  elect 
to  fish  under  the  Individual  DAS 
program  by  making  such  election  at  the 
time  of  application  for  a  renewal  of  a 
limited  access  permit  in  either  1994  or 
1995.  After  1995,  no  vessel  applying  for 
or  renewing  a  limited  access  pennit  may 
elect  to  fish  under  the  Individual  DAS 


program  unless  the  vessel  was  enrolled 
in  the  Individual  DAS  program  in  1995. 

(ii)  The  vessel  owner  of  a  vessel  that 
has  been  determined  to  be  a 
combination  vessel  and  who  has 
applied  for  a  limited  access  permit 
under  §  651.4(a)  must  fish  under  the 
Individual  DAS  program. 

(2)  Criteria  for  determining  a  vessel’s 
Individual  DAS.  The  initial  DAS 
assigned  to  a  vessel  for  purposes  of 
determining  that  vessel’s  annual 
allocation  as  specified  in  paragraph  (3) 
of  this  section  shall  be  calculated  as 
follows: 

(i)  Calculate  the  total  nvunber  of  the 
vessel’s  multispecies  DAS  for  the  years 
1988, 1989,  and  1990  based  on  data, 
information,  or  other  credible  evidence 
available  to  the  Regional  Director  at  the 
time  of  election  to  participate  under  the 
Individual  DAS  program.  Multispecies 
DAS  are  deemed  to  be  the  total  number 
of  days  the  vessel  was  absent  for  a  trip 
where  greater  than  10  percent  of  the 
vessel’s  total  landings  were  comprised 
of  regulated  species,  minus  any  days  for 
such  trips  in  which  a  scallop  dredge 
was  used; 

(ii)  Exdude  the  yeeir  of  least 
multispecies  DAS;  and, 

(iii)  If  two  years  of  multispecies  DAS 
are  remaining,  average  those  years’  DAS, 
or,  if  only  one  year  remains,  use  that 
year’s  DAS. 

(3)  DAS  allocations,  (i)  Each  vessel 
partidpating  in  the  Individual  DAS 
program  sh^  be  allocated,  annually, 
the  maximum  number  of  days  at  sea  it 
may  fish  in  the  multispedes  finfish 
fishery  according  to  the  criteria  and 
table  spedfied  in  paragraph  (b)(3)(ii)  of 
this  se^on.  A  vessel  &at  has  declared 
out  of  the  multispedes  finfish  fishery 
pursuant  to  the  provisions  of  §  651.29, 
or  has  xised  up  its  allocated  DAS,  may 
leave  port  wi^out  being  assessed  a  DAS 
as  long  as  it  does  not  posses  or  land 
more  than  the  possession  limit  of 
regulated  spedes  specified  under 

§  651.27(a)  and  complies  with  the  other 
requirements  of  this  part. 

(ii)  Annual  DAS  allocations.  Vessels 
fidiing  under  the  Individual-DAS 
program  will  receive  and  be  subject  to 
annual  allocations  of  DAS  as  spedfied 
in  the  following  table.  These  allocations 
are  determined  by  reducing  the  vessel’s 
Individual  DAS  as  calculated  vmder 
paragraph  (b)(2)  of  this  section  by  10 
percent  ea(±  year,  induding  the  first, 
for  the  first  five  years  of  the  effort 
reduction  program. 

Individiial-DAS  allocation=x  days 


1994 

1995 


Year 


Annual  allocation 


x-10%  days. 
x-20%  days. 


Year 

Annual  allocation 

1996  . 

x-30%  days. 

1997  . 

x-40%  days. 

1998  . 

x-50%  days. 

(iii)  Accrual  of  DAS.  DAS  shall  accrue 
in  hourly  increments,  with  all  partial 
hours  counted  as  full  hours.  DAS  for 
vessels  that  are  imder  the  VTS 
monitoring  system  described  in 
§  651.29(a)  are  counted  beginning  with 
the  first  hourly  location  signal  received 
showing  that  the  vessel  crossed  the 
CXDLREGS  Demarcation  Line  leaving 

f>ort  and  ending  with  the  first  hourly 
ocation  signal  received  showing  that  . 
the  vessel  crossed  the  COLREGS 
Demarcation  Line  upon  its  return  to 
port. 

(iv)  All  vessels  fishing  under  the 
Individual  DAS  program  must  declare 
out  of  the  multispedes  finfish  fishery 
for  at  least  one  20-day  period  between 
March  1  and  May  31  of  each  year,  using 
the  notification  requirements  specified 
under  §  651.29(a). 

(4)  Adjustments  in  annual  DAS 
allocations.  Adjustments  in  annual  DAS 
allocations,  if  required  to  meet  fishing 
mortality  reduction  goals,  may  be  made 
following  a  reappraisal  and  analysis 
imder  the  firamework  provisions 
spedfied  in  subpart  C  of  this  part. 

(5)  Notice  of  initial  DAS  allocation. 
’The  Regional  Diredor  will  attempt  to 
notify  ^  owners  of  vessels  that  are 
deemed  eligible  to  be  issued  a  limited 
access  permit  pursuant  to  §  651.4(a)(6) 
based  on  data,  information,  and  other 
evidence  available  to  the  Regional 
Director. 

(6)  Appeal  of  DAS  allocation. 

(i)  Appeal  criteria.  Initial  allocations 
of  Individual  DAS  to  a  vessel  may  be 
appealed  to  the  Regional  Diredor  within 
30  days  of  receipt  of  the  notice  of  a 
vessel’s  allocation.  Any  such  appeal 
must  be  in  writing  and  based  on  one  or 
more  of  the  following  grounds: 

(A)  The  information  used  by  the 
Rej^onal  Diredor  was  based  on 
mistaken  or  incorred  data; 

(B)  'The  applicant  was  prevented  by 
circiunsttmces  beyond  his/her  control 
from  meeting  relevant  criteria;  or 

(C)  The  applicant  has  new  or 
additional  information. 

(ii)  ’The  Regional  Diredor  will  appoint 
a  designee  who  will  make  an  initial 
dedsion  on  the  written  appeal. 

(iii)  If  the  applicant  is  not  satisfied 
with  the  initial  decision,  the  applicant 
may  request  that  the  appeal  be 
presented  at  a  hearing  before  an  officer 
appointed  by  the  Regonal  Diredor. 

(iv)  'The  hearing  officer  shall  present 
his/her  findings  to  the  Regional  Director 
and  the  Regional  Diredor  will  make  a 
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decision  on  the  appeal.  The  Regional 
Director’s  decision  on  this  appeal  is  the 
final  administrative  decision  of  the 
Depeirtment  of  Commerce. 

(7)  Status  of  vessels  pending  appeal  of 
DAS  allocations.  All  vessels,  while 
appealing  their  Individual-DAS 
allocation,  may  fish  under  the  Fleet- 
DAS  program  and  are  subject  to  all 
requirements  applicable  to  the  Fleet- 
DAS  program  unless  otherwise 
exempted  imtil  the  Regional  Director 
has  made  a  final  determination  on  the 
appeal.  Any  DAS  spent  fishing  for 
multispecies  finfish  shall  be  counted 
against  the  Individual-DAS  allocation 
that  the  vessel  may  ultimately  receive. 

If,  before  this  appeal  is  decided,  a  vessel 
exceeds  the  nun^r  of  days  it  is  finally 
allocated  after  appeal,  the  excess  days 
will  be  subtracted  from  the  vessel’s 
allocation  of  days  in  1995. 

(8)  Good  Samaritan  credit.  Limited 
access  vessels  fishing  under  the  DAS 
program  and  that  spend  time  at  sea  for 
one  of  the  following  reasons,  and  that 
can  document  the  occurrence  through 
the  Coast  Guard,  will  be  credited  for  the 
time  documented: 

(i)  Time  spent  assisting  in  a  Coast 
Guard  search  and  rescue  operation:  or, 

(ii)  Time  spent  assisting  the  Coast 
Guard  in  towing  a  disabl^  vessel. 

(c)  Fleet  Days-at  Sea  program.  (1)  All 
vessels  issued  a  limited  access  permit 
that  are  longer  than  45  feet  (13.7  m)  and 
that  have  not  elected  to  fish  imder  the 
Individual  DAS  program  as  specified  in 
paragraph  (a)  of  this  section  shall  be 
subject  to  the  following  effort-control 
requirwnents. 

(i)  Days  in  which  vessel  may  not 
possess  more  than  500  pounds  (226.8 
kg)  of  regulated  species.  (A)  Du^g  each 
year  oeginning  with  1994,  vessel  owners 
of  all  such  vessels  must  declare  periods 
of  time  totaling  at  least  the  minimum 
number  of  days  listed  for  each  such  year 
in  the  following  schedule.  Each  period 
of  time  declared  must  be  at  least  20 
consecutive  days.  At  least  one  20 
consecutive  day  period  must  be 
declared  between  March  1  and  May  31 
of  each  year: 


Year 

Days  out  of 
muRispecies 
fishing 

1994  . . . . . 

80 

1995  . 

80 

1996  . 

128 

1997  . . . 

165 

1998  . 

200 

1999  . - . 

233 

(B)  During  each  period  of  time 
declared,  the  applicable  vessel  may  not 
possess  more  than  500  pounds  (226.8 
kg)  of  multispecies; 


(C)  Adjustments  to  the  sdiedule  of 
days  out  of  the  multispecies  fishery,  if 
reouired  to  meet  fishing  mortality 
reduction  goals,  may  be  made  following 
a  reapprai^  and  analysis  under  the 
framework  provisions  specified  in 
subpart  C  of  this  part. 

(D)  Procedure  for  declaring  days. 

Fleet  DAS  participants  shall  declare 
their  perioos  of  required  time  imder 
paragraph  (cKlKi)  of  this  section 
following  the  notification  procedures 
specified  in  §  651.29(b). 

(E)  If  a  vessel  owner  has  not  declared, 
or  taken,  the  period  of  required  time 
between  Mar^  1  and  May  31  on  or 
before  May  12,  the  vessel  is  subject  to 
the  possession  limit  specified  under 

§  651.27(a)  during  the  period  May  12 
throu^  May  31,  inclusive. 

(F)  U  a  vessel  owner  has  not  declared, 
or  taken,  any  or  all  of  the  remaining 
periods  of  time  required  under 
paragraph  (c)(l)(i)  of  this  section,  by  the 
last  possible  date  to  meet  the 
requirement,  the  vessel  is  subject  to  the 
possession  limit  specified  under 

§  651.27(a)  from  t^t  date  through  the 
end  of  the  year. 

(ii)  Layover  day  requirement.  (A)  Fleet 
DAS  participants  en^ed  in  a  fishing 
trip  that  is  not  during  the  period  of  time 
declared  pursuant  to  paragraph  (c)(l)(i) 
of  this  section  and  that  is  longer  than  24 
hours  must  tie  up  at  the  dock  at  the  end 
of  such  trip  for  a  period  equal  to  half  the 
time  of  the  DAS  accrued  on  the  trip, 
based  on  hourly  increments,  as  recorded 
throu^  the  notification  procedures 
specified  in  §  651.29(b). 

(B)  Accruoi  of  DAS.  DAS  under  the 
card  or  call-in  notification  systems, 
described  in  §  651.29(b)  and  (d), 
respectively,  shall  accrue  in  hourly 
increments  with  all  partial  hours 
counted  as  full  hours.  A  DAS.  under 
either  the  card  or  call-in  notification 
system,  begins  once  the  card  has  been 
read  by  the  reader,  or  the  phone  call  has 
been  received,  and  confirmation  given 
by  the  Regional  Director.^  A  DAS  ends 
imder  either  the  card  or  phone 
notification  system,  when  after 
returning  to  port,  the  card  has  been  read 
by  the  reader,  or  the  phone  call  has  been 
received,  and  confirmation  given  by  the 
Re^onal  Director. 

(C)  Tie-up  time  begins  to  accrue  when 
the  Region^  Director  is  notified  through 
the  monitoring  system  that  the  trip  is 
ended. 

(D)  A  vessel  that  remains  tied  to  the 
dock  beyond  the  time  required  will  not 
be  credited  with  the  additional  time. 

(E)  A  vessel  required  to  be  tied  up  at 
the  dock  under  this  part  may  not  fish  or 
leave  the  dock  under  any  capacity 
during  the  tie-up  period  unless 
authorized  by  the  Regional  Director. 


(d)  Exemptions  from  effort  reduction 
program.  (1)  Small  boat  (i)  Vessels 
issued  a  limited  access  permit  under 
§  651.4(a)  that  are  45  feet  (13.7  m)  or 
less  in  length  over  all.  except  vessels 
using  sink  gillnet  gear,  will  be  exempt 
fr^m  the  effort  reduction  program  if  the 
vessel  and  vessel  owner  comply  with 
the  following: 

(A)  Determination  of  the  length  will 
be  through  the  measurement  along  a 
horizontd  line  drawn  from  a 
pOTpendicular  raised  from  the  outside  of 
the  most  forward  portion  of  the  stem  of 
the  vessel  to  a  perpendicular  raised 
from  the  aftermost  porticm  of  the  stem; 

(B)  To  be  eligible  for  the  small  boat 
exemption,  vessels  for  which 
construction  is  begun  after  date  of 
implementation  of  the  final  rule  must  be 
45  feet  or  less  in  length  and  must  be 
constructed  such  that  the  product  of  the 
overall  length  divided  by  the  beam  will 
not  be  less  than  2.5;  and 

(C)  The  measurement  of  length  must 
be  verified  in  writing  by  a  qualified 
marine  surveyor,  or  the  builder,  based 
on  the  boat’s  construction  plans,  or  by 
a  documentation  service.  A  copy  of  t^ 
verification  must  accompany  an 
application  for  a  Federal  midtispecies 
permit  issued  under  §  651.4. 

(ii)  Vessels  fishing  under  the  small 
boat  exemption  must  bring  all  gear  back 
to  pmt  at  the  conclusion  of  a  fishing 
trip. 

(iii)  Adjustments  to  the  small  boat 
exemption,  including  changes  to  the 
length  requirement,  if  required  to  meet 
fisl^g  mortality  reduction  goals,  may 
be  made  following  a  reappraisal  and 
analysis  under  the  framework 
proidsions  specified  in  subpart  C  of  this 
part. 

(2)  Sink  gillnet  vessels.  Sink  gillnet 
vessels  are  exempt  from  the  effort 
reduction  program  of  this  part  unless 
effort  reduction  measures  are 
implemented  pursuant  to  subpart  C  of 
this  part. 

(3)  Hook-gear-only  vessels.  Vessels 
issued  a  limited  access  permit  under 
§  651.4(a}  and  fishing  with  per  trip,  or 
possessing  on  board  the  vessel,  no  more 
than  4,500  rigged  hooks  are  exempt 
from  the  effort  reduction  program  of  this 
part,  subject  to  the  requiremrats 
specified  in  §  651.33. 

(e)  Scallop  dredge  vessels.  Scallop 
dr^ge  vessels  issued  a  limited  access 
permit  under  §  6S0.4(a)  may  not 
participate  in  and  are  not  subject  to  the 
DAS  program  and  may  not  possess 
regulated  species  in  excess  of  the 
possession  limit  specified  under 
§  651.27(a). 


57794 


Federal  Register  /  Vol.  58,  No.  206  /  Wednesday,  October  27,  1993  /  Proposed  Rules 


§651.23  Minimum  fish  siz*. 

(a)  The  minimum  fish  sizes  (total 
length)  for  the  following  species  are  as 
follows: 


Species 

Inches 

Cod . 

19  (48.3  cm) 

Haddock  . 

19  (48.3  cm) 

Pollock . 

19  (48.3  cm) 

Witch  flounder  (gray  sole)  .. 

14  (35.6  cm) 

Yellowtail  flounder . 

13  (33.0  cm) 

American  plaice  (dab) . 

14  (35.6  cm) 

Winter  flounder  (blackback) 

12  (27.9  cm) 

Redfish  . 

9  (22.9  cm) 

(b)  The  minimum  lengths  allowed  by 
paragraph  (a)  of  this  section  shall  be 
measured  on  a  straight  line  from  the  tip 
of  the  snout  to  the  end  of  the  tail. 

(c)  The  minimum  size  applies  to 
whole  fish  or  to  any  part  of  a  fish  while 
possessed  on  board  a  vessel,  except  as 
provided  in  this  paragraph,  and  to 
whole  fish  only,  after  landing.  Fish  or 
parts  of  fish  must  have  skin  on  while 
possessed  on  board  a  vessel  and  at  the 
time  of  landing  in  order  to  meet 
minimum  size  requirements.  "Skin  on” 
means  the  entire  portion  of  the  skin 
normally  attached  to  the  portion  of  the 
fish  or  fish  parts  possessed. 

(d)  Exception.  (1)  Each  person  on 
hoard  a  vessel  issued  a  limited  access 
permit  and  fishing  under  the  DAS 
program  may  possess  up  to  25  pounds 
(11.3  kg)  of  fillets  that  measure  less  than 
the  minimum  size,  if  such  fillets  are 
fi'om  legal-sized  fish  and  are  not  offered 
or  intended  for  sale,  trade,  or  barter. 

(2)  Recreational,  party,  and  charter 
vessels  may  possess  fillets  less  than  the 
minimum  size  specified  if  the  fillets  are 
taken  from  legal  sized  fish  and  are  not 
offered  or  intended  for  sale,  trade  or 
barter. 

(e)  Adjustments  of  minimum  size.  (1) 
In  1994,  or  at  anytime  when  information 
is  available,  the  Council  will  review  the 
best  avdlable  mesh  selectivity 
information  to  determine  the 
appropriate  minimum  size  for  the 
species  listed  in  paragraph  (a)  of  this 
section,  except  winter  flounder, 
according  to  the  length  at  which  25 
percent  of  the  regulated  species  would 
be  retained  by  the  applicable  minimum 
mesh  size. 

(2)  The  minimum  fish  size  for 
yellowtail  flovmder,  witch  floimder,  and 
American  plaice  will  be  determined 
from  the  best  available  mesh  selectivity 
studies  applicable  to  5V2  inch  (13.97 
cm)  diamond  mesh. 

(3)  The  minimum  fish  size  for  cod, 
haddock,  pollock,  and  redfish  will  be 
determined  from  the  best  available  mesh 
selectivity  studies  applicable  to  6  inch 
(15.24  cm)  diamond  mesh. 


(4)  Upon  determination  of  the 
appropriate  minimum  sizes,  the  Coimcil 
shall  propose  the  minimum  fish  sizes  to 
be  implemented  in  1995,  or  at  anytime 
thereafter,  following  the  procedures 
specified  in  subpart  C 

(5)  Additional  adjustments  or  changes 
to  the  minimum  fish  sizes  specified  in 
paragraph  (a)  and  (b)  of  this  section  and 
exemptions  as  specified  in  paragraph  (c) 
may  be  made  at  any  time  after 
implementation  of  the  final  rule  as 
specified  under  subpart  C. 

§651.24  Experimental  flahing. 

(a)  The  Regional  Director  may  exempt 
any  person  or  vessel  from  the 
requirements  of  this  part  for  the  conduct 
of  experimental  fishing  beneficial  to  the 
management  of  the  multispecies  finfish 
resource  or  fishery. 

(b)  The  Regional  Director  may  not 
grant  such  exemption  imless  it  is 
determined  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  with  the  objectives  of  the 
FMP,  the  provisions  of  the  Magnuson 
Act,  and  other  applicable  law,  and  that 
granting  the  exemption  vnll  not: 

(1)  Have  a  detrimental  effect  on  the 
multispecies  finfish  resource  and 
fishery;  or 

(2)  Create  significant  enforcement 
problems. 

(c)  Each  vessel  participating  in  any 
exempted  experimental  fishing  activity 
shall  be  subject  to  all  provisions  of  this 
part  except  those  necessarily  relating  to 
the  purpose  and  natiire  of  the 
exemption.  The  exemption  will  be 
specified  in  a  letter  issued  by  the 
Regional  Director  to  each  vessel 
participating  in  the  exempted  activity. 
This  letter  must  be  carried  aboard  the 
vessel  seeking  the  benefit  of  such 
exemption. 

§  651 .25  Gear  marking  requirements. 

(a)  Bottom-tending  fixed  gear, 
including  but  not  Umited  to  gillnets  and 
longlines,  designed  for,  capable  of,  or 
fisldng  for  multispecies  finfish  must 
have  the  name  of  the  owner  or  vessel, 
or  the  official  number  of  that  vessel, 
permanently  affixed  to  any  buoys, 
gillnets,  longlines,  or  other  appropriate 
gear  so  that  the  name  of  the  owner  or 
vessel  or  official  number  of  the  vessel  is 
visible  on  the  surface  of  the  water. 

(b)  Bottom-tending  fixed  gear, 
including  but  not  limited  to  gillnets  or 
longline  gear,  must  be  mark^  so  that 
the  westernmost  end  (meaning  the  half 
compass  circle  from  mametic  south 
through  west  to  and  including  north)  of 
the  gear  displays  a  standard  12-inch 
tetr^edral  comer  radar  reflector  and  a 
pennant  positioned  on  a  staff  at  least  6 
feet  above  the  buoy.  The  easternmost 


end  (meaning  the  half  compass  circle 
from  magnetic  north  through  east  to  and 
including  south)  of  the  gear  need 
display  only  the  standard  12-inch 
tetrahedral  radar  reflector  positioned  in 
the  same  way. 

(c)  The  maximum  length  of 
continuous  gillnets  must  not  exceed 
6,600  feet  between  the  end  buoys. 

(d)  In  the  Gulf  of  Maine/Georges  Bank 
regulated  mesh  area  specified  in 

§  65T.20(a),  gillnet  gear  set  in  an 
irregular  pattern  or  in  any  way  that 
deviates  more  than  30  degrees  from  the 
original  course  of  the  set  must  be 
marked  at  the  extremity  of  the  deviation 
with  an  additional  marker,  which  must 
display  two  or  more  visible  streamers 
and  may  either  be  attached  to  or 
independent  of  the  gear. 

§  651 .26  Rexible  area  action  ayatem. 

(a)  The  Chair  of  the  Multispecies 
(Groundfish)  Oversight  Committee, 
upon  learning  of  the  presence  of  discard 
problems  associated  with  large 
concentrations  of  juvenile,  sublegal,  or 
spawning  multispecies  finfish,  will 
determine  if  the  situation  warrants 
further  investigation  and  possible 
action.  In  making  this  determination, 
the  Chair  will  consider  the  amount  of 
discard  of  regulated  species,  the  species 
targeted,  the  number  and  types  of 
vessels  operating  in  the  area,  the 
location  and  size  of  the  area,  and  the 
resource  condition  of  the  impacted 
species.  If  he  determines  it  is  necessary, 
the  Chair  will  request  the  Regional 
Director  to  initiate  a  fact  finding 
inves^ation  to  verify  the  situation. 

(b)  Tne  Chair  will  request  the 
Regional  Director  to  publish  a  notice  in 
the  Federal  Register.  The  request  must 
include  a  complete  draft  of  the  notice. 
The  Secretary  must  file  the  notice 
within  one  business  day  following 
receipt  of  the  complete  request.  Day  1  is 
designated  when  the  notice  is  filed  with 
the  Office  of  the  Federal  Register.  The 
notice  will  inform  the  public  of: 

(1)  The  problem  that  is  occurring  and 
the  need  for  action; 

(2)  The  Regional  Director’s  initiation 
of  fact  finding  and  verification  of  the 
problem; 

(3)  The  date  (Day  15)  the  Regional 
Director’s  fact  finding  report 
responding  to  the  Chair’s  request,  will 
be  available  for  public  review; 

(4)  The  date  (Day  21)  by  which  a 
Committee  meeting/public  hearing  will 
be  held  and  on  which  the  comment 
period  will  close; 

(5)  The  potential  extent  of  the  area  to 
be  affectea  (defined  by  common  name, 
latitude/longitude  coordinates,  and/or 
LORAN  coordinates); 

(6)  The  species  affected: 
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(7)  The  types  of  gear  used; 

(8)  Other  fisheries  potentially 
impacted; 

(9)  Predominant  ports  to  be  impacted; 

(10)  The  expected  duration  of  action; 

(11)  The  types  of  action  that  may  bo 
taken,  limited  to  the  various 
management  measures  currently 
implemented  by  the  FMP; 

(12)  The  Council’s  initiation  of 
analysis  of  the  impacts;  and 

(13)  The  date  (Day  15)  the  Coimcil’s 
impact  analysis  will  be  available  for  ’ 
public  review;  and 

(14)  A  request  for  written  comments. 

(c)  From  Day  1  through  Day  14  the 
following  activities  will  take  place: 

(1)  The  Regional  Director  will  prepare 
a  fact  finding  report  that  will  examine 
available  information  fi-om  the  following 
sources  (in  order  of  priority): 

(1)  Sea  sampling  fi-om  the  NMFS 
Domestic  Sea  Sampling  Program  or  from 
State  agency  sources; 

(ii)  Port  sampling  from  the  NMFS 
Statistics  Investigation;  or 

(iii)  Any  other  soiuce  of  information. 
After  examining  the  facts,  the  Regional 
Director  will  provide  a  technical 
analysis  to  determine  the  magnitude  of 
discard  of  juvenile  and  sublegal 
multispecies  finfish  and  the  presence 
and  amoimt  of  spawning  outside  of  any 
area/season  restriction.  If  possible,  he* 
will  provide  technical  analyses 
describing  the  nature  of  the  impacts  on 
the  stock  managed  under  the  FMP.  The 
report  will  specify  what  type  of 
activities  will  be  required  to  monitor  the 
area/fishery  in  question  if  subsequent 
action  is  taken  under  this  section.  The 
report  shall  also  include  a  statement  of 
NMFS’s  capabilities  for  administering, 
monitoring,  and  enforcing  any  of  the 
proposed  options. 

(2)  The  Council  will  prepare  an 
economic  impact  analysis  of  the 
potential  management  options  under 
consideration. 

(d)  By  Day  15,  copies  of  the  reports 
prepared  by  the  Regional  Director  and 
the  Council  will  be  made  available  for 
public  review  from  the  Coimcil  at 
Suntaug  Office  Park,  5  Broadway  (Route 
1),  Saugus,  MA  01906. 

(e)  By  Day  21,  provided  that  it  is  six 
days  after  release  of  the  fact  finding 
report  required  by  paragraphs  (c)(1)  and 
(d)  of  this  section,  the  Committee  will 
hold  a  meeting/public  hearing  at  which 
time  it  will  review  the  Regional 
Director’s  fact  finding  report  and  the 
Council’s  impact  anedysis.  Public 
comment  on  the  reports,  alternatives, 
and  potential  impacts  will  be  requested 
for  the  Committee’s  consideration.  Upon 
review  of  all  available  sources  of 
information,  the  Committee  wdll 
determine  what  course  of  action  is 


warranted  by  the  facts  and  make  its 
recommendation  to  the  Regional 
Director.  The  Committee’s 
recommendation  will  be  limited  to: 

(1)  Mesh  size  restrictions,  catch 
limits,  closure  of  an  area  to  all  or  certain 
types  of  gear  or  vessels,  or  other 
measures  less  restrictive  than  the 
closure  but  already  contained  within 
and  implemented  by  the  FMP; 

(2)  Between  three  weeks  and  six 
months  in  duration;  and 

(3)  Discrete  geographical  areas,  taking 
into  consideration  such  factors  as 
manageability  of  the  area,  readily 
identifiable  Iraundaries  (natural  or 
otherwise),  accessibility  of  the  area,  and 
the  area’s  suitability  for  monitoring  and 
enforcement  activities.  If  the  Committee 
recommends  that  action  is  not 
warranted,  and  the  Regional  Director 
concurs,  notice  will  be  published  in  the 
Federal  Register  stating  that  no  action 
will  be  taken  and  specifying  the 
rationale  behind  the  Committee’s 
decision. 

(f)  By  Day  23  the  Regional  Director 
will  either  accept  or  reject  the 
Conunittee’s  recommendation.  If  the 
Regional  Director  accepts  the 
Committee’s  reconunendation,  the 
action  will  be  implemented  through 
notice  in  the  Federal  Register  to  be  filed 
by  Day  26.  If  the  Regional  Director 
rejects  the  Committee’s 
recommendation,  the  Regional  Director 
must  write  to  the  Committee  and 
expleun  that  the  recommended  action 
has  been  determined  not  to  be 
consistent  with  the  record  established 
by  the  fact  finding  report,  impact 
analysis,  and  comments  received  at  the 
public  hearing. 

(g)  By  Day  26,  notice  will  be  sent  to 
all  vessel  owners  holding  Federal 
multispecies  permits.  ’The  Regional 
Director  will  also  use  other  appropriate 
media,  including  but  not  limited  to 
mailings  to  the  news  media,  fishing 
industry  associations  and  radio 
broadcasts,  to  disseminate  information 
on  the  action  to  be  implemented. 

(h)  Once  implemented,  the  Regional 
Director  will  monitor  the  affected  area 
to  determine  if  the  action  is  still 
warranted.  If  the  Regional  Director 
determines  that  the  circumstances 
under  which  the  action  was  taken, 
based  on  the  Regional  Director’s  report, 
the  Council’s  report,  and  the  public 
comments,  are  no  longer  in  existence, 
he  will  terminate  the  action  by  notice  in 
the  Federal  Register  and  through  other 
appropriate  media. 

(i)  Actions  taken  \mder  this  section 
will  ordinarily  become  effective  upon 
the  date  of  filhig  with  the  Federal 
Register.  'The  Regional  Director  may 


determine  that  facts  warrant  a  delayed 
effective  date. 

(j)  If  the  date  specified  above  for 
completion  of  an  action  falls  on  a 
Saturday,  Sunday,  or  Federal  holiday,  it 
shall  be  performed  by  the  first  day  that 
is  not  a  ^turday,  Sunday,  or  Federal 
holiday.  Failure  to  complete  any  action 
by  the  specified  date  shall  not  vitiate  the 
authority  of  the  Regional  Director  to 
implement  an  accepted 
recommendation  of  the  Committee; 
provided,  that  no  meeting/public 
hearing  imder  paragraph  (e)  of  this 
section  may  be  held  prior  to  the  sixth 
day  after  the  day  by  which  all  reports 
required  by  paragraphs  (c)(1)  and  (d)  of 
this  section  have  beien  made  available 
for  public  review. 

§651.27  Possession  limits. 

(a)  Multispecies  possession  limit.  (1) 
Vessels  and  persons  issued  a  limited 
access  permit  under  §  651.4(a),  that  are 
fishing  during  the  declared  period  of 
time  out  of  the  DAS  program  as 
specified  in  §§651.22  and  651.29, 
vessels  subject  to  effort  control 
programs  specified  in  §  651.22  that  have 
used  up  their  DAS  allocations,  and 
vessels  issued  a  possession-limit-only 
permit  under  §  651.4(c)  are  prohibited 
fi-om  possessing  on  a  vessel,  or  landing 
per  trip  more  than  500  pounds  (226.8 
Kg)  of  regulated  species. 

(2)  Vessels  subject  to  the  multispecies 
possession  limit  shall  have  on  board  the 
vessel  at  least  one  standard  box  or  one 
standard  tote. 

(3)  The  regulated  species  stored  on 
board  the  vessel  shall  be  retained 
separately  from  the  rest  of  the  catch  and 
shall  be  readily  available  for  inspection 
and  for  measurement  by  placement  of 
the  regulated  species  in  a  standard  box 
or  standard  tote  if  requested  by  an 
authorized  officer. 

(4)  The  possession  limit  is  equal  to 
500  pmunds  or  its  equivalent  as 
measured  by  the  volume  of  4  standard 
boxes  or  5  standard  totes. 

§651.28  Monitoiing  requirements. 

(a)  Individual  DAS  limited  access 
vessels.  Vessel  owners  electing  to  fish 
under  the  Individual  DAS  program 
specified  in  §  651.22(a),  and 
combination  vessels,  must  provide 
docvunentation  to  the  Regional  Director 
at  the  time  application  for  a  limited 
access  permit  imder  §  651.4(a),  that  the 
vessel  has  an  operational  VTS  unit  on 
board  that  meets  the  minimum 
performance  criteria  specified  in 
paragraph  (a)(2)  of  this  section,  or  as 
modified  aimuedly  as  specified  in 
paragraph  (a)(1)  of  this  section.  This 
VTS  must  be  a  certified  unit  as  specified 
in  paragraph  (a)(1)  of  this  section. 
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(1)  Certification.  The  Regi<mal 
Diractor  will  annually  cerdfy  VTS’s  that 
meet  minimum  performance  criteria 
specified  in  paragraph  (a)(2)  of  this 
section.  Any  changes  to  the  performance 
criteria  will  be  published  annually  in 
the  Federal  Register  and  a  list  of 
certified  VTS’s  will  be  published  in  the 
Feda«l  Register  upon  addition  or 
deleticm  of  a  VTS  mun  the  list  In  the 
event  that  a  system  is  deleted  from  the 
list,  vessel  owners  that  purchased  that 
system  prior  to  publication  of  the 
revised  list  will  be  considered  to  be  in 
compliance  with  the  requirement  to 
have  a  certified  unit  unless  otherwise 
notified  by  the  Regional  Director. 

(2)  Minimum  VTS  performance 
criteria.  'The  basic  required  features  of 
the  VTS  are  as  follows; 

(i)  The  VTS  shall  be  tamper  proof,  i.e., 
shall  not  permit  the  input  of  false 
positions;  furthermore,  if  a  system  uses 
satellites  to  determine  position,  satellite 
selection  shall  be  automatic,  providing 
an  optimal  fix  and  shall  not  be  capable 
of  being  overridden  by  any  person  on 
board  a  fishing  vessel  or  by  the  vessel 
owner; 

(ii)  >^S  equipment  shall  be  fully 
automatic  and  operational  at  all  times 
regardless  of  weather  and 
environmental  conditions; 

(iii)  VTS  eqviipment  shall  be  capable 
of  tracking  vessels  in  all  U.S.  waters  in 
the  Atlantic  Ocean  from  the  shoreline  of 
each  coastal  state  to  a  line  215  nautical 
miles  offshore  and  shall  provide 
position  accuracy  to  within  400  meters 
(1,300  feet); 

(iv)  The  VTS  shall  be  have  the 
capability  of  transmitting  and  storing 
information,  including  vessel 
identification,  date,  time,  and  latitude/ 
longitude; 

(v)  The  VTS  shall  provide  accurate 
hourly  position  transmissions  every  day 
of  the  year.  In  addition,  the  VTS  shall 
allow  polling  of  individtial  vessels  or 
any  set  of  vessels  at  any  time  and 
receive  position  reports  in  real  time.  For 
the  purposes  of  this  specifications,  “real 
time”  shall  constitute  data  that  reflect  a 
delay  of  15  minutes  or  less  between  the 
displayed  information  and  the  vessel’s 
act^  position; 

(vi)  'The  VTS  must  bo  capable  of 
providing  network  massage 
communications  between  the  vessel  and 
shore.  The  VTS  shall  allow  NMFS  to 
initiate  commimications  or  data  transfer 
at  any  time; 

(vii)  The  VTS  vendor  shall  be  capable 
of  transmitting  position  date  to  a  NMFS- 
designated  computer  system  via  a 
modem  at  a  mlnimuTn  speed  of  9600 
baud.  'Transmission  will  be  in  ASCII 
text  in  a  file  format  acceptable  to  NMFS; 


(viii)  The  VTS  must  be  capable  of 
providing  vessel  locations  relative  to 
international  boundaries  and  fishery 
management  areas; 

(ix)  'The  VTS  vmidor  must  have  the 
capadty  to  archive  vessel  position 
histories  for  a  minimum  of  1  year  and 
to  provide  transmission  to  Nf^S  of 
sp^fied  portions  of  archived  data  in 
response  to  NMFS  requests  and  in  a 
variety  of  media  (tape,  floppy,  etc). 

(3)  Operating  requirements.  All 
required  VTS  units  must  transmit  a 
signal  indicating  the  vessel’s  accurate 
position  at  least  every  hour,  24  hours  a 
day,  throughout  the  year. 

(4)  Presumption.  Failure  of  a  VTS  imit 
to  transmit  an  hourly  signal  of  a  vessel’s 
position  shall  be  presumed  to  be  DAS, 
or  fraction  thereof,  for  as  Icmg  as  the 
unit  fails  to  transmit  a  signal.  A 
preponderance  of  evidence  that  the 
failure  to  transmit  was  due  to  an 
unavoidable  malfuncticm  or  disruption 
of  the  transmission  that  occurred  while 
the  vessel  was  not  participating  in  the 
multispedes  finfish  fishery,  as  specified 
in  §§  651.22  and  651.29,  or  was  not  at 
sea  will  be  sufficient  to  rebut  the 
presumption. 

(5)  Replacement.  Should  a  VTS  unit 
require  replacemmit,  a  vessel  owner 
must  submit  docmnentation  to  the 
Regional  Director,  within  3  days  of 
installation  and  prior  to  the  vessel’s 
next  trip,  verifying  that  the  new  VTS 
unit  is  an  operational  certified  system  as 
described  rmder  paragraph  (a)(1)  of  this 
section. 

(6)  Access.  As  a  condition  to  obtaining 
a  limited  access  permit,  all  vessel 
owners  must  allow  NOAA/NMFS,  the 
U.S.  Coast  Gtiard,  and  their  authorized 
officers  or  designees  access  to  the 
vessels’  DAS  and  location  data  obtained 
from  its  VTS  at  the  time  of  or  after  its 
transmission  to  the  vendor  or  receiver, 
as  the  case  may  be. 

(7)  Tampering.  Tampering  with  a 
VTS.  or  a  VTS  signal,  is  prombited. 
Tampering  includes  any  activity  that  is 
likely  to  affect  the  unit’s  ability  to 
operate  properly,  signal,  or  the  accuracy 
of  the  vessel’s  position  fix. 

(b)  Fleet  DAS  and  other  limited  access 
vessels. 

(1)  Rer^rements.  Owners  of  vessels 
issued  a  limited  access  permit  imder 
§  651.4(a)  who  have  not  elected  to  fish 
under  the  VTS  monitoriiig  system 
specified  in  §  651.29(a)  must  obtain 
^m  the  Regional  Director  and  maintain 
a  card,  as  specified  below,  unless 
notified  to  use  the  alternative  call-in 
monitoring  system  as  specified  in 
§  651.29(c).  and  use  the  card  for 
notification  ptuposes  as  specified  in 
§  651.29(b): 


(i)  After  application  for  and  upon 
determination  of  elimbility  for  a  limited 
access  permit  issued  under  §  651.4(a), 
the  Regional  Director  shall  issue  a  card 
and  personal  identification  number 
(PIN)  to  the  vessel  owner,  which  is 
specific  to  the  permitted  vess^  for 
which  it  is  issued.  'The  card  shall  be 
used  for  notification  to  the  Regional 
Director  of  participation  in  the  Fleet 
DAS  program  as  specified  in  §  651.29(b). 

.(ii)  Only  cards  issued  by  the  Regional 
Director  will  be  allowed  for  use  in  the 
DAS  monitoring  system. 

(iii)  Cards  are  not  transferable 
between  vessels  or  individuals. 

(iv)  Replacement  cards  may  be 
requested  from  the  Regional  Director  in 
writiM. 

(v)  'fne  card  issued  to  the  vessel  shall 
be  on  board  the  vessel  while  the  vessel 
is  fishing  in  the  DAS  program. 

(vi)  The  Regional  Director  shall 
provide  each  permit  holder  a  list  of 
locations  and  times  when  card  readers 
provided  by  NMFS  will  be  available. 

(vii)  Card  readers  will  be  connected  to 
NMFS  or  a  NMFS  specified  system  for 
receipt  of  the  information  from  the 
vessel  owner  or  operator. 

(viii)  Individuals,  associations,  or 
other  persons  who  wish  to  purchase  a 
card  reader  for  their  own  use  or  for  the 
use  of  a  group  of  vessels  may  do  so, 
provided  that  the  card  reader  is  of  the 
type  specified  by  and  is  certified  for  use 
by  the  Regional  Director. 

(ix)  Specification  of  the  card  reader 
allowed  for  use  and  the  phone  number 
which  it  must  dial  shall  be  provided  in 
the  Federal  Register. 

(x)  To  certify  the  card  reader,  the 
Regional  Director  must  determine  that 
the  reader  is  the  type  specified,  that  it 
can  dial  the  NMFS  specified  card  reader 
system,  that  the  reader  can  be  called 
back  at  a  specified  number,  and  that  the 
information  provided  by  the  reader  is 
compatible  with  the  NMFS  specified 
card  reader  system. 

(xi)  If  the  Regional  Director 
determines  that  the  card  system  is  not 
operational  or  that  a  specific  card  reader 
is  not  functioning,  the  Regional  Director 
may  authorize  the  use  of  ^temadve 
means  of  notification  as  specified  in 

§  651.29(c). 

(c)  Sixik  gillnet  DAS  and  other  limited 
access  vessels.  Owners  of  multispedes 
vessels  with  limited  access  permits  that 
are  permitted  to  use  sink  gillnet  gear 
under  §  651.22(d)(2)  are  s^ject  to  the 
following  requiiWents: 

(1)  ’The  vessel  owner  or  owner’s 
representative  shall  notify  the  Regional 
Dh^or  at  the  beginning  of  each  sink 
gillnet  trip  that  it  will  be  partidpating 
in  the  sink  gillnet  fishery  hy  providing 
notice  imder  paragraph  651.29(b), 
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unless  authorized  by  the  Regional 
Director  to  use  the  notification  system 
under  paragraph  651.29(c). 

(2)  At  the  end  of  each  sink  gillnet  trip, 
the  vessel  owner  or  authorized 
representative  shall  notify  the  Regional 
Director  by  providing  notice  as  specified 
imder  paragraph  651.29(b),  unless 
authorized  by  tha  Regional  Director  to 
use  the  notification  system  imder 
paragraph  651.29(c)  of  this  section. 

(3)  If  a  sink  gillnet  vessel  decides  to 
leave  the  sink  gillnet  fishery  and 
participate  in  the  DAS  program,  the 
vessel  owner  or  the  owner’s  authorized 
representative  shall  provide  notice  of 
the  change  in  fisheries  following  the 
procedures  of  paragraph  651.29(b), 
unless  authorized  by  die  Regional 
Director  to  use  the  notification  system 
under  paragraph  651.29(c). 

§  651 .29  DAS  notification  program. 

(a)  VTS  notification.  Owners  of 
multispecies  vessels  with  limited  access 
permits  that  have  elected  to  or  are 
required  to  use  the  VTS  system  shall  be 
subject  to  the  following  presumption 
and  requirement: 

(1)  Vessels  at  sea  are  presumed  to  be 
fishing  under  the  DAS  allocation 
program  unless  they  provide  a  message 
specifying  the  vessel,  location,  date,  and 
time  to  the  Regional  Director  before 
leaving  port,  though  the  VTS,  that  the 
vessel  will  not  be  fishing  a  multispecies 
DAS. 

(2)  If  the  VTS  is  not  available,  or  not 
functional,  a  vessel  owner  must  specify 
the  information  required  in  paragraph 
(a)(1)  of  this  section  to  the  Il^onal 
Director  by  using  the  card  notification 
system  described  under  paragraph  (b)  of 
tUs  section,  or,  if  authorized  by  the 
Regional  Director,  the  alternative  system 
as  described  under  paragraph  (c)  of  this 
section. 

(b)  Card  notification.  Owners  of 
multispecies  vessels  with  limited  access 
permits  imder  §  651.4(a),  that  are 
participating  in  the  Fleet  DAS  program 
that  have  chosen  to  provide  notification 
without  using  a  VTS  shall  be  subject  to 

I  the  following  requirements; 

^  (1)  The  vbssel  owner  or  owner’s 

representative  shall  notify  the  Regional 
Director  that  the  vessel  ivill  be 
participating  in  the  Fleet  DAS  program 
by  inserting  the  card  in  an  authorized 
card  reader  as  specified  under 
§  651.28(b)(1)  and  by  providing  the 
information  requested  on  each  trip  prior 
to  leaving  port. 

(2)  The  information  provided  by  the 
vessel  owner  or  authorisled 
representative  will  include  the  PIN, 
j  whether  the  vessel  is  leaving  for  or 

'i  returning  from  a  trip,  and  the  type  of 


trip  to  be  taken  (Multispecies  DAS  or 
possession  limit). 

(3)  A  Multispecies  DAS  begins  once 
the  card  has  b^n  read  by  the  reader  and 
the  notification  is  completed. 

(4)  Notification  of  the  beginning  or 
end^g  of  a  DAS  cannot  be  made  before 
leaving  port  or  returning  to  port. 

(5)  IJpon  returning  to  port,  the  vessel 
owner  or  authorized  representative  shall 
notify  the  Regional  Director  that  the 
vessel’s  trip  has  ended  by  inserting  the 
card  issued  to  the  vessel  in  a  valid  card 
reader,  and  providing  the  information 
requested. 

(6)  A  DAS  ends  when  the  card  has 
been  read  by  the  reader. 

(7)  Any  vessel  that  possesses  or  lands 
more  than  500  pounds  of  regulated 
species  shall  be  deemed  in  the  Fleet 
DAS  program  for  purposes  of  counting 
DAS  whether  or  not  the  vessel’s  owner 
or  authorized  representative  provided 
adequate  notification  as  required  by  this 


part. 

(c)  Alternative  call-in  system  of 
notification.  The  Regional  Director  may 
authorize  or  require  on  a  temporary  or 
permanent  basis  the  use  of  an 
alternative  call-in  system  of  notification. 
If  the  call-in  system  is  authorized  or 
required,  the  Regional  Director  shall 
notify  afiected  permit  holders  through  a 
letter,  notice  in  the  Federal  Register,  or 
other  appropriate  means.  Vessel  owners 
authorized  by  the  Regional  Director  to 
provide  notification  by  a  call-in  system 
shall  be  subject  to  the  following 
requirements; 

(1)  The  vessel  owner  or  authorized 
representative  shall  notify  the  Regional 
Director  prior  to  leaving  port  that  the 
vessel  w^  be  participating  in  the 
applicable  DAS  program  calling  508- 
281-9335  or  faxbag  508-281-9135,  and 
providing  the  following  information: 
vessel  name  end  permit  number,  owner 
and  caller  name  and  address,  the  type 
of  trip  to  be  taken,  and  that  the  vessel 
is  beginning  a  trip. 

(2)  A  Multispecies  DAS  begins  once 
the  call  has  been  received  and 
confirmation  given  by  the  Regional 
Director. 

(3)  Upon  returning  to  port,  the  vessel 
owner  or  owner’s  representative  shall 
notify  the  Regional  Director  that  the  trip 
has  ended  by  calling  508-281-9335  or 
by  faxing  508-281-9135,  and  providing 
the  following  information:  vessel  name 
and  permit  number,  owner  and  caller 
name  and  address,  and  that  the  trip  has 
ended. 


(4)  A  DAS  ends  when  the  call  has 
been  received  and  confirmation  given 
by  the  Regional  Director. 

(5)  Any  vessel  that  possesses  or  lands 
more  than  500  pounds  of  regulated 
species  shall  be  deemed  in  the  Fleet 


DAS  program  for  purposes  of  counting 
DAS,  whether  or  not  the  vessel’s  owner 
or  authorized  representative  provided 
adequate  notification  as  required  by  this 
part. 

1651.30  Transfer-at-sea. 

(a)  Vessels  permitted  under  §  651.4 
are  prohibited  from  transferring  or 
attempting  to  transfer  fish  from  one 
vessel  to  another  vessel. 

(b)  All  vessels  are  prohibited  from 
transferring  or  attempting  to  transfer 
multispecies  finfish  from  one  vessel  to 
another  vessel. 

1 651 .31  At-sea  observer  coverage. 

(a)  The  Regional  Director  may  require 
observers  for  any  vessel  holding  a 
Federal  multispecies  permit. 

(b)  Owners  of  vessels  selected  for 
observer  coverage  must  notify  the 
appropriate  Regional  or  Center  Director, 
as  specified  by  the  Regional  Director, 
before  commencing  any  fishing  trip  that 
may  result  in  the  harvest  of  any 
multispecies  finfish.  Notification 

{>rocedures  will  be  specified  in  selection 
etters  to  vessel  owners. 

(c)  An  owner  or  operator  of  a  vessel 
on  which  a  NMFS-approved  observer  is 
embarked  must: 

ll)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew; 

(2)  Allow  the  observer  access  to  and 
use  of  the  vessel’s  communications 
equipment  and  personnel  upon  request 
for  the  transmission  and  receipt  of 
messages  related  to  the  observer’s 
duties; 

(3)  Allow  the  observer  access  to  and 
use  of  the  vessel’s  navigation  equipment 
and  personnel  upon  request  to 
determine  the  vessel’s  position; 

(4)  Allow  the  observer  free  and 
unobstructed  access  to  the  vessel’s 
bridge,  working  decks,  holding  bins, 
wei^t  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  fish;  and 

(5)  Allow  the  observer  to  inspect  and 
copy  the  vessel’s  log,  communications 
logs,  and  any  record  associated  with 
the  catch  and  distribution  of  fish  for  that 
trip. 

1651.32  Sink  gillnet  requirements  to 
reduce  harbor  porpoise  takes. 

(a)  General.  In  addition  to  the 
measures  specified  in  §§  651.20  and 
651.21,  vessels  using,  or  possessing  on 
board  ^e  vessel,  sink  gillnet  gear  are 
subject  to  the  following  restrictions: 

(1)  Gear  removal. 

(i)  All  sink  gillnet  gear  must  be 
removed  from  the  ocean  for  the  number 
of  days  per  month  specified  in  the 
schedule  below.  The  Regional  Director, 
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in  consultation  with  the  Council,  will 
provide  the  specific  dates  per  month 
during  which  all  sink  gillnets  must  be 
removed  from  the  Regulated  Mesh  Areas 
according  to  the  schedule  below.  The 
days  per  month  shall  be  consecutive 
days  on  the  dates  of  the  month  specified 
by  the  Regional  Director  according  to 
paragraph  (a)(2)  of  this  section. 


Year 

Days/ 

morkh 

Total 

days/ 

per 

yoQf 

1994  . 

4 

48 

1995  . . . 

8 

96 

1996  _  _ _ 

8 

96 

1997  . . 

12 

144 

1998  . . . 

16 

192 

(2)  Annual  notification  of  the  specific 
dates  will  be  sent  to  all  vessels  issued 

a  permit  under  §  651.4  upon  issuance  of 
the  permit. 

(3)  During  the  time  sink  gillnet  gear  is 
removed  fir^  the  water,  the  vessel  may 
use  other  gear  in  accordance  with  the 
regulations  of  this  part,  provided  that 
the  vessel  provides  adequate 
notification  as  specified  in  §  651.28(c). 

(c)  Framework  adjustment.  (1)  By 
August  1  of  each  year,  the  Cormdrs 
Ha^r  Porpoise  ^view  Team  (HPR’Q 
shall  complete  an  annual  review  of 
harbor  porpoise  bycatch  and  abundance 
data  in  the  sink  gillnet  fishery,  evaluate 
the  impacts  on  other  measures  that 
reduce  harbor  porpoise  take,  and  may 
make  recommendations  on  other 
“reduction-of-take"  measures. 

(2)  At  the  first  Coimcil  meeting 
following  the  HPRT  annual  meeting,  the 
team  shall  make  recommendations  to 
the  Council  as  to  what  adjustments  or 
changes,  if  any,  to  the  “reduction-of- 
take"  measures  should  be  implemented. 

(3)  The  Council  may  request  at  any 
time  that  the  HPRT  review  and  make 
recommendations  on  any  alternative 
“reduction-of-take"  measures  or 
develop  additional  “reduction-of-take" 
proposals. 

(4)  Upon  receiving  the 
recommendations  of  the  HPRT,  the 
Regional  Director  will  publish  notice  in 
the  Federal  Register  of  any 
reconunended  changes  or  additions  to 
the  “reduction-of-take"  measures  and 
provide  the  public  with  any  necessary 
analysis  and  opportunity  to  comment  on 
any  recomm«rded  chaises  or  additions. 

(5)  After  receiving  public  cmnment, 
the  Council  shall  determine  whether  to 
recommend  changes  additions  to  the 
“reduction-of-take"  measures  at  the 
second  Council  meeting  following  the 
meeting  at  whidi  it  received  the  HPRT’s 
recommendatians. 


(6)  If  the  Council  decides  to 
recommend  changes  or  additions  to  the 
“reduction-of-take"  measures,  it  shall 
make  to  the  Regional  Director  such  a 
recommendation,  which  must  include 
supporting  rationale,  and,  if 
management  measures  are 
recommended,  an  analysis  of  impacts, 
and  a  recommendation  to  the  Re^onal 
Director  on  whether  to  publish  the 
management  measures  as  a  final  rule.  If 
the  Council  recommends  that  the 
management  measures  should  be 
publidied  as  a  final  rule,  the  Council 
must  consider  at  least  the  factors 
specified  in  §  651.40(d). 

(7)  The  Regional  Dir^tor  may  accept, 
reject,  or,  with  Council  approvd, 
modify  the  Coimdl’s  reconunen^tion, 
including  the  Coimcil’s 
recommendation  to  publish  a  final  rule. 
If  the  Regional  Director  does  not 
approve  the  Coimcil's  specific 
recommendation,  he  must  provide  in 
writing  to  the  Covmcil  the  reasons  for 
his  action  prior  to  the  first  Council 
meeting  following  publication  of  his 
decision. 

f  651.33  Hook-gear-only  vessel 
roquirsmonts. 

Vessels,  and  persons  on  such  vessels, 
fishing  under  the  hook-gear-only  permit 
specified  in  §  651.4(b),  whether  or  not 
the  vessel  has  also  been  issued  a  limited 
access  permit  imder  S  651.4(a),  are 
subject  to  the  following  requirements 
throughout  the  year  in  which  the  permit 
is  issued: 

(a)  Vessels,  and  persons  on  such 
vessels,  are  prohibited  from  possessing 
gear  other  than  hook  gear  on  board  the 
vessel  while  the  vessel  and  persons  on 
the  vessel  are  in  possession  of  or 
landing  more  than  500  pounds  (226.8 
kg)  of,  or  fishing  for  regulated  species  at 
any  time  dmring  the  year  for  wMdi  the 
hook-gear^nly  permit  is  issued. 

(b)  Vessels,  and  persons  on  such 
vessels,  are  prohibited  frum  fishing, 
setting,  or  hauling  back,  per  day,  or 
possessing  on  boud  the  vessel,  more 
than  4,500  rigged  hooks. 

(1)  A  hook  is  considered  to  be  rigged 
to  be  fished  if  the  hook  and  gangion  is 
secured  to  the  ground  line  of  the  trawl, 
whether  or  not  it  is  baited. 

(2)  An  unbaited  hook  and  gangion 
that  has  not  been  secured  to  the  groimd 
line  of  the  trawl  on  board  a  vessel  is 
considered  to  be  a  replacement  hook 
and  is  not  counted  toward  the  4,500 
hook  limit 

(3)  A  “snap-on"  hook  is  considered  to 
be  a  replacement  hook  if  it  is  not  rigged 
orbaitM. 

(c)  Adjustments  to  the  hodc 
exemption,  hook  size  and  style,  and 
restrictioiis  on  gear  used  su(±  as 


crucifiers  in  the  hook  fishery  may  be 
implemented  or  considered  by  the 
Cormcil  imder  subpart  C 

Subpart  C  Fromework  Adjustments  to 
Mai^ement  Measures 

1651.40  Framework  specifications. 

(a)  At  least  annually,  the  Regional 
Director  will  provide  the  Coimcil  with 
information  on  the  status  of  the 
multispecies  finfish  resource  and 
provide  harvest  targets  for  the  upcoming 
year.  The  aimual  harvest  targets  shall  be 
determined  by  the  Stock  Assessment 
Review  Ck>mmittee  and  shall  based  on 
the  projected  fishing  mortality  rate 
reductions  required  under  §  651.22  for 
the  principal  multispecies  stocks  (Gulf 
of  Maine  cod,  Georges  Bank  cod, 

Georges  Bank  haddock,  Georges  Bank 
yellowtail  flounder,  and  Southern  New 
England  yellowtail  flounder). 

(d)  Witnin  60  days  of  receipt  of  that 
information,  the  Council’s  Plan 
Development  Team  (PDT)  shall  assess 
the  condition  of  the  multispecies  finfish 
resource  to  determine  the  adequacy  of 
the  total  allowable  DAS  reduction 
schedule,  described  in  §651.22,  to 
achieve  the  target  fishing  mortality  rate 
and  the  annual  harvest  targets 
determined  from  that  rate.  In  addition, 
the  PDT  shall  make  a  determination 
whether  other  resource  conservation 
issues  exist  that  require  a  management 
response  to  meet  the  goals  and 
objectives  outlined  in  the  FMP.  The 
PDT  shall  report  its  findings  and 
recommendations  to  the  Council.  In  its 
report  to  the  Coimcil,  the  PDT  shall 
provide  the  appropriate  rationale  and 
economic  and  biological  analysis  for  its 
recommendation,  utilizing  the  most 
current  catch,  effort,  and  other  relevant 
data  from  the  fishery. 

(c)  After  receiving  the  PDT  findings 
and  recommendations,  the  Coimcil  shall 
determine  whether  adjustments  or 
additional  management  measures  are 
necessary  to  meet  the  goals  and 
objectives  of  the  FMP.  After  considering 
the  PDT’s  findings  and 
recommendation,  or  at  any  other  time, 
if  the  Council  determines  that 
adjustments  or  additional  mwagement 
measures  are  necessary,  it  shall  develop 
and  analyze  appropriate  management 
actions  over  the  span  of  at  least  two 
Council  meetings.  The  Council  shall 
provide  the  public  with  advance  notice 
of  the  availability  of  both  the  proposals 
and  the  analysis,  and  opportunity  to 
comment  on  them  prior  to  and  at  the 
second  Council  meeting.  The  Council’s 
recommendation  on  adjustments  or 
additions  to  management  measures 
must  come  from  one  or  more  of  the 
following  categories: 
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(1)  DAS  changes; 

(2)  effort  monitoring; 

(3)  data  reporting; 

(4)  possession  limits; 

(5)  gear  restrictions; 

(6)  closed  areas; 

(7)  permitting  restrictions; 

(8)  crew  limits; 

(9)  minimum  fish  sizes; 

(10)  on  board  observers; 

(11)  minimum  hook  size  and  hook 
style; 

(12)  the  use  of  crudfiers  in  the  hook 
fishery; 

(13)  any  other  management  measures 
currently  included  in  the  FMP. 

(d)  After  developing  management 
actions  and  receiving  public  testimony, 
the  Council  shall  mdLe  a 
recommendation  to  the  Regional 
Director.  The  Coundrs 
recommendation  must  indude 
supporting  rationale,  and.  if 
management  measures  are 
recommended,  an  analysis  of  impacts, 
and  a  recommendation  to  the  Re^onal 
Diredor  on  whether  to  publish  the 
management  measures  as  a  final  rule.  If 
the  Coundl  recommends  that  the 
management  meastires  should  be 


published  as  a  final  rule,  the  Council 
must  consider  at  least  the  following 
fadors  and  provide  support  and 
anal^is  for  each  fiador  considered: 

(1)  Whether  the  availability  of  data  on 
wUch  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entiro  harvest/fishing  season; 

(2)  Whether  there  have  b^n  adequate 
notice  and  opportunity  for  partidpation 
by  the  public  and  members  of  the 
affedea  industry  in  the  development  of 
the  Council’s  recommended 
management  measures; 

(3)  Whether  there  is  an  immediate 
need  to  proted  the  resource;  and 

(4)  Whether  there  will  be  a  continuing 
evduation  of  management  measures 
adopted  following  their  promulgation  as 
a  final  rule. 

(e)  If  the  Council’s  recommendation 
indudes  adjustments  or  additions  to 
management  measures,  and  if  after 
reviev^g  the  Coundl’s 
recommendation  and  supporting 
information: 

(1)  The  Regional  Diredor  coiumrs 
with  the  Coundl’s  recommended 


management  measures  and  determines 
that  the  recommended  management 
measures  may  be  published  as  a  final 
rule  based  on  the  fadors  spedfied  in 
paragraph  (d).  the  action  wiU  be 
published  in  the  Federal  Register  as  a 
final  rule;  or 

(2)  The  Regional  Diredor  concurs 
with  the  Cotmdl’s  recommendation  and 
determines  that  the  recommended 
management  measiues  should  be 
published  first  as  a  proposed  rule,  the 
action  will  be  published  as  a  proposed 
rule  in  the  Federal  Register.  After 
additional  public  comment,  if  the 
Regional  Diredor  concurs  \dth  the 
Coimdl  recommendation,  the  action 
will  be  published  as  a  final  rule  in  the 
Federal  Register,  or 

(3)  The  Regional  Diredor  does  not 
concur,  the  Coimdl  will  be  notified,  in 
writing,  of  the  reasons  for  the  non¬ 
concurrence. 

(f)  Nothing  in  this  section  is  meant  to 
derogate  from  the  authority  of  the 
Secretary  to  take  emOTgency  action 
under  section  305(e)  of  the  Magnuson 
Ad. 

aauNO  cooe  36is-aa-M 
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50  CFR  Part  675 

[Docket  No.  931075-3275;  LD.  100893A] 

Groundfish  of  the  Bering  Sea  arKi 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  notice  of 
proposed  apportionments  of  the  1994 
Pacific  cod  total  allowable  catch  among 
gear  types  and  seasons;  request  for 
comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  24  to  the 
Finery  Management  Plan  (FMP)  for  the 
Groimdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  that 
would  allocate  the  Pacific  cod  total 
allowable  catch  (TAG)  among  vessels 
using  trawl,  hook-and-line  or  pot  gear, 
and  jig  gear.  Proposed  regulations  also 
would  authorize  seasonal 
apportionments  of  the  portion  of  Pacific 
cod  TAG  allocated  to  vessels  \ising 
hook-and-line  or  jig  gear.  Pending 
approval  of  Amendment  24  by  the 
Sectary  of  Commerce  (Secretary)  and 
consistent  with  the  regulations 
proposed  to  implement  the  amendment, 
N^ffS  also  proposes  seasonal 
apportionments  of  the  amount  of  the 
proposed  1994  Pacific  cod  TAG 
allocated  to  vessels  using  hook-and-line 
or  pot  gear.  This  action  is  necessary  to 
allocate  Pacific  cod  among  specified 
gear  groups  to  respond  to 
socioeconomic  needs  of  the  fishing 
industry  that  have  been  identified  oy 
the  North  Pacific  Fishery  Management 
Council  (Coimdl).  It  is  intended  to 
promote  management  and  conservation 
of  groimdfish  and  other  fish  resources 
and  to  further  the  goals  and  objectives 
contained  in  the  FMP. 

DATES:  Comments  are  invited  on  or 
before  December  6, 1993. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  ).  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  ^aska 
99802  (Attn.  Lori  Gravel).  The  proposed 
rule  was  analyzed  as  part  of  the 
environment^  assessment/regulatory 
impact  review/initial  regulatory 
fle^bility  analysis  (EA/RIR/IRFA) 
prepared  for  Amendment  24.  Individual 
copies  of  Amendment  24  and  the  EA/ 
RIR/IRFA  may  be  obtained  from  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
Alaska  99510  (telephone  907-271- 
2809). 


FOR  FURTHER  INFORMATION  CONTACT. 

Susan  J.  Salveson,  Fisheries 
Management  Division,  at  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Section 
304(a)(1)(D)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  requires  the  Secretary 
to  publish  regulations  proposed  by  a 
Council  witl^  15  days  of  receipt  of  the 
amendment  and  regulations.  At  this 
time,  the  Secretary  has  not  determined 
that  the  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  omer  applicable 
laws. 

The  domestic  groimdfish  fisheries  in 
the  exclusive  economic  zone  of  the 
BSAI  are  managed  by  the  Secretary  in 
accordance  wim  the  FMP.  The  FMP  was 
prepared  by  the  Coimdl  under  the 
Mamuson  Act.  Regulations  authorized 
imder  the  FMP  that  pertain  to  the  U.S. 
groundfish  fisheries  appear  at  50  CFR 
parts  620  and  675. 

With  the  exception  of  sablefish,  no 
spedes  of  BSAI  groundfish  is  allocated 
explidtly  by  gear.  At  its  January  1992 
meeting,  the  ^undl  remiested  staff  to 
prepare  an  analysis  on  ailtematives  for 
an  FMP  amendment  that  would 
designate  gear  allocations  of  the  Padfic 
cod  TAC  The  Coundl’s  request  was.  in 
part,  the  result  of  a  proposal  it  received 
nt>m  the  North  Padfic  Fixed  Gear 
Coalition  to  allocate  preferentially 
certain  BSAI  groundfish  to  vessels  using 
fixed  gear  (hook-and-line,  pot.  and  jig 
gear). 

A  preliminary  analysis  of  alternatives 
allocating  the  BSAI  Pacific  cod  TAC 
among  gear  types  was  reviewed  by  the 
Coun^  and  its  Advisory  Panel  (AP)  and 
Sdentific  and  Statistical  Committee 
(SSC)  during  the  Council's  September 
1992  meeting.  The  Coimdl 
recommended  that  a  revised  draft 
analysis  be  prepared  to  address 
defidendes  identified  by  staff  analvsts, 
the  AP.  and  the  SSC  Spedfically,  the 
Coimdl  requested  staff  to  include  in  the 
revised  draft  an  analysis  of  alternatives 
that  would  explidtly  change  the 
seasonality  of  the  cod  fisheries  and 
requested  that  the  revised  draft  be 
available  in  time  for  the  Coimdl  to 
dedde  at  its  April  1993  meeting 
whether  to  release  the  analysis  for 
public  review. 

A  Coimdl  review  draft  was  prepared 
by  a  staff  analytical  team  in  response  to 
the  direction  provided  by  the  Council  in 
September  1992.  It  provided  an 
evaluation  of  the  efficacy  and  the 
potential  biological,  sodal,  and 
economic  impacts  of  establishing  a 
designated  allocation  of  the  Padfic  cod 
TAC  among  gear  groups  and/or 
explidtly  tmanging  the  seasonality  of 


the  cod  fisheries.  After  reviewing  the 
revised  draft  during  its  April  1993 
meeting,  the  Coun^: 

(1)  Developed  a  problem  statement  for 
Amendment  24; 

(2)  Stated  that  unless  the  Coimdl 
were  presented  with  substantial 
consensus  among  major  industry 
components,  it  would  be  unlikely  to 
take  any  action  on  the  proposed 
amendment;  and, 

(3)  Voted  to  release  the  revised  draft 
analysis  for  public  review  after  it  was 
modified  sp^fically  to  address  jig  gear 
and  to  indude  1993  data  to  the  extent 
possible. 

Alternatives  to  establish  explidt 
allocations  by  gear  and/or  directly  to 
change  the  seasonality  of  the  cod 
fisheries  were  considered  by  the 
Council  because  existing  management 
measures  may  not  be  adequate  to 
address  the  following  problem 
statement  developed  by  the  Council  at 
its  April  1993  meeting:  The  BSAI  Pacific 
cod  fishery,  through  overcapitalized 
open  access  management,  exhibits 
numerous  problems  that  include 
compressed  fishing  seasons,  periods  of 
high  bycatch,  waste  of  resource,  gear 
conflicts,  and  an  overall  reduction  in 
benefit  from  the  fishery.  The  objective  of 
(Amendment  24)  is  to  provide  a  bridge 
to  comprehensive  rationalization.  It 
should  provide  a  measure  of  stability  to 
the  fishery  while  allowing  various 
components  of  the  industry  to  optimize 
its  utilization  of  the  resource. 

At  its  June  1993  meeting,  the  Council 
considered  the  testimony  and 
recommendations  of  its  AP,  SSC,  fishing 
industry  representatives,  and  the 
general  public  on  alternatives  for  the 
allocation  of  the  Pacific  cod  TAC 
contained  in  the  draft  analysis  prepared 
for  Amendment  24.  Although  major 
industry  components  representing  trawl 
and  fixM-gear  interests  were  unable  to 
reach  a  consensus  on  a  preferred  action, 
the  Council  recommended  the  following 
three  management  measures  be 
implement^  through  December  31, 
1996,  under  authority  of  Amendment  24 
to  the  BSAI  FMP: 

1.  Allocate  the  BSAI  Pacific  cod 
initial  TAC  (.85  TAC),  and  subsequent 
allocations  of  Pacific  cod  from  the 
operational  reserve,  among  gear  types  as 
follows:  2  percent  to  vessels  using  jig 
gear;  44.1  percent  to  vessels  using  hook- 
and-line  or  pot  gear,  and  53.9  percent  to 
vessels  using  trawl  gear.  In  monitoring 
the  use  of  these  gear  allocations,  all  c^ 
catch  and  cod  by^tch  by  each  of  the 
three  gear  groups  would  be  counted 
against  its  allocation.  For  accounting 
purposes,  NMFS  proposes  to  simplify 
the  Coundl’s  recommended 
apportionment  scheme  by  rounding  the 
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percent  allocation  to  the  closest  whole 
number  so  that  44  percent  of  the  cod 
TAG  would  be  allocated  to  vessels  using 
hook>and*line  or  pot  gear  and  54 
percent  to  vessels  using  trawl  gearl 
Explidtly  authorize  the  Regional 
Director  to  establish  separate  directed 
fishing  allowances  and  prohibitions 
under  §  675.20  (a)(8)  and  (a)(9)  few 
vessels  harvesting  Pacific  c^  using  jig 
gear,  hook-and-line  or  pot  gear,  or  trawl 
gear, 

2.  Provide  the  Secretary,  after 
consultation  with  the  Council,  authority 
to  apportion  seasonally  the  amount  of 
the  Pacific  cod  TAG  allocated  to  vessels 
using  hook-and-line  or  pot  gear. 

Seasonal  apportionments  wotild  be 
divided  among  three  seasons  for  4 
months  each  and  established  through 
the  aimual  September-December 
specifications  process  (§  675.2Q(al);  and 

3.  Provide  the  Director,  Alaska 
Redon,  NMFS  (Regional  Director), 
autnority  to  reallocate  Pacific  cod  from 
vessels  using  trawl  gear  to  vessels  using 
hook-and-line  or  pot  gear,  and  vice 
versa,  anytime  during  the  year  the 
Regional  Director  determines  that  one 
gear  group  or  the  other  will  not  be  able 
to  hanrest  its  allocation  of  Pacific  cod. 
That  portion  of  the  jig-gear  allocation 
that  is  expected  to  go  t^arvested  may 
be  transferred  to  vessels  using  trawl  and 
hook-and-line  or  pot  gear  at  the 
beginning  of  the  third  4-month  season. 

To  support  the  Council’s  preferred 
alternative  NMFS  further  proposes  that 
any  seasonal  apportionments  of  the 
amount  of  Pacific  cod  TAG  allocated  to 
vessels  using  hook-and-line  or  pot  gear 
be  based  on  the  following  information; 

(A)  Seasonal  distribution  of  Pacific 
cod  relative  to  prohibited  species 
distribution: 

(B)  Expected  variations  in  prohibited 
species  bycatch  rates  in  the  Pacific  cod 
fishery  tl^ughout  the  fishing  year,  and 

(C)  Economic  effects  of  any  seasonal 
apportionment  of  Pacific  cod  on  the 
hook-and-line  and  pot  gear  fisheries. 

The  CoundTs  reconunended  action  is 
intended  to  provide  stability  in  the 
trawl  and  fixed-gear  fisheries  by 
establishing  designated  allocations  of 
the  Pacific  cod  TAG  among  vessels 
using  these  different  gear  types.  The 
Gotmdl’s  recommended  allocation 
between  trawl  and  fixed  gear  is 
approximately  equal  to  the  average 
peremt  of  Pacific  cod  taken  vdth  these 
gear  types  during  the  past  3  years 
(1991-1993).  Without  eiqplicit  gear 
allocations  of  Pacific  cod,  harvest 
amounts  bv  vessels  using  trawl,  jig, 
hook-and-une,  or  pot  gear  are 
determined  by:  (1)  The  Pacific  cod  TAG; 
(2)  the  amount  of  cod  harvested  by  other 
gear  types  before  halibut-bycatch 


restrictions  close  further  directed 
fishing  for  cod  by  vessels  using  those 
gear  types;  (3)  the  amount  of  cod  that  is 
expected  to  be  taken  as  bycatch  in  other 
groundfish  fisheries  (principally  the 
non-cod  trawl  fisheries):  (4)  gear 
specific  halibut  bycatch  silowances;  and 
(5)  the  pace  at  which  cod  is  harvested 
by  vessels  fishing  with  different  gear 
types.  The  Goundl  believes  that 
stability  provided  to  the  trawl  and  fixed- 
gear  fineries  through  the  allocation  of 
Pacific  cod  among  gear  types  and  the 
authority  to  apportion  seasonally  the 
amount  of  Pacific  cod  allocated  to 
vessels  using  hook-and-line  or  pot  gear 
would  provide  the  potential  for  eac^ 
gear  ^up  to  increase  the  average 
Mnefits  received  firom  the  harvest  of 
Pacific  cod. 

Although  the  Goundl’s  recommended 
allocation  of  Padfic  cod  among  gear 
types  approximates  recent  proportions 
of  total  cod  harvest  taken  by  the  trawl 
and  fixed-Mar  fisheries,  it  allows  a 
substantial  increase  in  the  share  of  the 
fixed-gear  catch  taken  with  jig  gear.  To 
the  extent  that  the  jig-gear  allocation  is 
used,  the  Goundl’s  recommended 
action  would  tend  to  increase  the 
paitidpation  of  small,  shore-based 
vessels  in  the  Pacific  cod  fishery.  To 
address  the  question  whethw  the  2 
peremt  allocation  to  jig  gear  would  be 
fully  harvested  by  vessels  using  this 
gear  type,  the  Goundl  recommended 
that  45  percent  of  the  amount  of  Pacific 
cod  remaining  unharvested  in  the  jig- 
gear  allocation  be  reallocated  to  the 
other  fixed-gear  fisheries  and  55  percent 
be  reallocated  to  trawl-gear  fisheries  at 
the  b^inning  of  the  thi^  season. 

Authority  rar  seasonal  apportionment 
of  the  amoimt  of  Padfic  cod  TAG 
allocated  to  vessels  using  trawl  gear  was 
determined  by  the  Goundl  to  be 
unnecessary.  This  determination  was 
based  on  testimony  by  representatives 
for  the  trawl  indiistry  that  relatively  low 
Padfic  halibut-bycatch  rates,  high  catch- 
per-unit-of-effort.  and  stable  market 
conditions  early  in  the  year  continue  to 
support  the  prosecution  of  the  fast- 
paced  Pacific  cod  trawl  fishery  during 
this  period. 

Alternatively,  representatives  for  the 
hook-and-line  gear  fishery  argued  for  a 
seasonal  apportionment  of  the  hook- 
and-line  and  pot-gear  allocation  of 
Pacific  cod  to  allow  for  a  first  and  third 
season  fishery  when  halibut  bycatch 
rates,  produd  quality,  and  markets  are 
not  advantageous.  The  second  season 
(May  1-August  31)  is  the  least  desirable 
period  to  hareest  Pacific  cod  with  hook- 
and-line  gear  based  on  these  same 
criteria. 

Vessels  using  pot  gear  have 
partidpated  in  tne  direded  fishery  for 


Padfic  cod  when  the  seasonal  BSAI  crab 
fisheries  are  closed  during  the  end  of 
the  first  season,  the  second  season,  and 
the  begiiming  of  the  third  season. 
Although  no  significant  fishing  effort  for 
Pacific  cod  by  vessels  using  pot  gear  has 
occurred  to  date,  the  potential 
differences  in  the  optimal  seasonal 
apportiorunents  of  ^e  cod  allocated  to 
vessels  using  hook-and-line  or  pot  gear 
may  create  foture  difficulties 
establishing  seasonal  apportionments 
that  are  acceptable  to  both  hook-and- 
line  and  pot-gear  fishermen.  In  the  event 
that  this  occurs,  the  Goundl  may  eled 
to  propose  an  FMP  amendment  that  - 
would  authorize  separate  gear  allocation 
of  Padfic  cod  among  the  hook-and-line 
and  pot-gear  fisheries. 

Proposed  1994  Specifications  of  the 
Padfic  Cod  TAG 

To  implement  the  Pacific  cod 
allocation  measures  proposed  under 
Amendment  24,  propos^  gear 
allocations  and  seasonal 
apportionments  of  Padfic  cod  must  be 
published  in  the  Federal  Register  for 
public  review  and  comment.  Normally, 
aimual  groundfish  specifications  are 
establi^ed  through  the  aimual  TAG 
spedfication  process  imdertaken  by 
NMFS  and  the  Cfoimdl  during  the 
September  and  December  Goundl 
meetings  eadi  year  (§§  675.20(a)(2)  and 
675.21(b)(3)).  If  Amendment  24  is 
approved  by  the  Secretary, 
implementing  regulations  likely  would 
not  be  effective  until  early  in  1994. 
Therefore,  the  gear  allocations  of  the 
Proposed  Padfic  cod  TAG  and  proposed 
seasonal  apportionments  of  the  amount 
of  Pacific  c^  allocated  to  vessels  using 
hook-and-line  or  pot  gear  are  induded 
with  the  proposed  rule.  These 
specifications  were  recommended  by 
the  Goundl  during  its  September  21-26, 
1993,  meeting,  and  are  set  forth  in 
Tables  1  and  2.  Public  comment  and 
testimony  on  the  proposed  TAG  and 
seasonal  apportionments  of  the  hook- 
and-line  and  pot-gear  allocation  of 
Padfic  cod  will  be  reviewed  by  the 
Goundl  during  its  December  1993 
meeting.  The  ^undl  is  scheduled  to 
recommend  final  seasonal 
apportionments  during  the  December 
meeting  that,  pending  approval  by  the 
Secretary,  wo^d  be  published  with  the 
final  rule  Implementing  Amendment  24. 
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Table  1.— 1994  Gear  Shares  of 
THE  Proposed  BSAI  Pacirc  Cod 
iNfTIAL  TAG 


Gear 

Percent  of 
Initial  TAG 

Share  Of 
initial 
TAG  (mt) 

Jig . 

Hook-and-line  or  pot 

2.0 

3,111 

gear . 

44.0 

68,442 

Trawl  gear . 

54.0 

83,997 

Total . 

100.0 

155,550 

Table  2.— Proposed  1994  Sea¬ 
sonal  Apportionment  of  the 
Amount  of  Pacirc  Cod  Allo¬ 
cated  TO  Vessels  Using  Hook- 
and-Une  or  pot  Gear 


Season 

Percent¬ 
age  of  Pa¬ 
cific  cod 

Amount  of 
Pacific 
cod  (mt) 

Jan.  1-Apr.  30 . 

90  _ 

61,598 

May  1-Aug.  31  . 

10 . 

6,844 

Sed  1-Dm.  31  . 

Remairv 

Remain- 

der. 

der 

The  proposed  seasonal  apportionment 
of  the  hook-and-line  and  pot-gear  share 
of  the  Pacific  cod  TAG  is  intended  to 
provide  for  the  harvest  of  Pacific  cod 
when  flesh  quality  and  market 
conditions  are  optimum  and  Pacific 
halibut  bycatch  rates  are  low.  During 
1992,  the  most  recent  year  when 
summer  hook-and-line  operations  for 
Pacific  cod  occurred,  bycatch  rates  of 
halibut  in  the  siunmer  hook-and-line 
fishery  for  Pacific  cod  were  up  to  ten 
times  higher  than  in  winter  months.  To 
avoid  these  imacceptably  high  halibut- 
bycatch  rates,  the  Coundl  proposed  to 
apportion  90  percent  of  the  amount  of 
Pacific  cod  allocated  to  vessels  using 
hook-and-line  or  pot  gear  to  the  first 
season.  Any  portion  of  the  first  season 
apportiomnent  that  is  not  harvested  by 
the  end  of  the  first  season  would 
become  available  on  September  1,  the 
beginning  of  the  third  season. 

In  recent  years,  small  amounts  of 
Pacific  cod  have  been  harvested  dining 
summer  months  by  vessels  using  pot 
gear.  This  fishery  experiences  low 
halibut-bycatch  morality  rates  relative 
to  the  hook-and-line  gear  fisheries.  The 
Council’s  proposed  seasonal 
apportionment  of  Pacific  cod  would 
allow  a  limited  fishery  for  Pacific  cod 
with  pot  gear  during  summer  months. 
However,  vessels  using  hook-and-line 
gear  also  could  partidpate  in  a  directed 
fishery  for  Pacific  cod  during  siunmer 
mont^  if  the  seasonal  halibut-bycatch 
mortality  allowance  specified  for  this 


fishery  during  summer  months  under 
§  675.21(b)(4)  has  not  been  reached. 

During  1993,  vessels  did  not 
partidpate  in  a  summer  pot-gear  fishery 
for  Pai^c  cod  because  directed  fishing 
for  Pacific  cod  was  closed  in  early  May 
due  to  attainment  of  the  Padfic  cod 
TAG.  Therefore,  the  Council’s  proposed 
seasonal  apportionment  of  Padfic  cod 
would  likely  represent  status  quo 
fishing  patterns  for  Padfic  cod  relative 
to  1992,  when  relatively  small  amounts 
of  Padfic  cod  (about  12,900  metric  tons) 
were  harvested  in  summer  pot-gear 
operations. 

The  Coundl  believes  this  action 
would  provide  interim  stability  to  the 
trawl  and  fixed-gear  fisheries  during  the 
period  the  Coundl  is  developing  an 
alternative  approach  to  address 
management  problems  rising  from  the 
open-access  nature  of  the  Alaska 
groundfish  fisheries.  NMFS  further 
notes  that  the  seasonal  apportionments 
of  the  amount  of  Pacific  cod  proposed 
to  be  allocated  to  vessels  using  hook- 
and-line  or  pot  gear  is  subjed  to  (1) 
approval  by  the  Secretary  of 
Amendment  24,  and  (2)  the  possibility 
of  change  depending  upon  ^al  Coundl 
recommendations  during  its  December 
1993  meeting. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  initially 
determined  that  this  proposed  rule  is 
necessary  for  the  conservation  and 
management  of  the  groundfish  fishery 
off  Alaska  and  that,  pending  Secretarial 
approval  of  Amendment  24,  it  would  be 
consistent  with  the  Magnuson  Ad  and 
other aj^licable  laws. 

NMFS  prepared  an  EA  for 
Amendment  24  that  discusses  the 
impad  on  the  environment  as  a  result 
of  this  rule.  A  copy  of  the  EA  may  be 
obtained  firom  the  Council  (see 
ADDRESSES). 

The  EA/RIR/IRFA  prepared  for  this 
proposed  rule  analyzes  me  cost  and 
benefits  and  potential  economic  and 
environment  impacts  of  me  proposed 
action  on  me  affeded  industry  and  State 
and  local  governments.  A  copy  of  me 
EA/RIR/IRFA  is  available  frnm  me 
Council  (see  ADDRESSES). 

Nhff<'S  prepared  an  IRFA  as  part  of  me 
RIR,  whit  concludes  mat  this  proposed 
rule,  if  adopted,  could  have  significant 
effects  on  small  entities.  A  copy  of  this 
analysis  is  available  from  me  Coundl 
(see  ADDRESSES).  Fewer  than  300  vessels 
are  expeded  to  partidpate  in  me  BSAI 
cod  fisheries  in  1994  and  beyond.  Many 
of  mese  vessels  experience  annual 
receipts  less  man  $2  million  and  are 
considered  "small  entities’’  for  purposes 

of  me  Regulatory  Flexibility  Ad.  The 

« 


operators  of  all  of  mese  vessels  could 
experience  a  significant  economic 
impad  as  a  result  of  me  proposed 
action.  Explidt  allocations  of  Pacific 
cod  among  vessels  partidpating  in  me 
trawl  and  fixed  gear  fisheries  for  Padfic 
cod  would  stabilize  mese  fisheries  in 
terms  of  distributing  catch  between 
mese  gear  groups  in  a  manner  mat 
allows  each  gear  group  to  predid 
reliably  me  amount  of  Padfic  cod 
available  for  its  harvest  each  year. 
Aimough  me  RIR/IRFA  analysis  does 
not  indicate  that  a  change  in  me 
allocation  of  me  Padfic  cod  TAG  among 
gear  groups  would  result  in  a  net  benefit 
to  the  Nation,  me  ensuing  stability  of 
me  Padfic  cod  fisheries,  togemer  wim 
me  aumority  to  apportion  seasonally  me 
amount  of  cod  allocated  to  vessels  using 
hook-and-line  or  pot  gear,  provides  me 
potential  for  each  gear  group  to  increase 
me  average  benefits  received  from  its 
Padfic  catch. 

The  Regional  Diredor  has  determined 
mat  fishing  activities  conduded  under 
this  proposed  rule  would  not  affed  any 
endangered  or  threatened  spedes  listed 
under  the  Endangered  Species  Ad  in 
any  manner  not  already  considered  in 
(1)  me  formal  consultations  conduded 
on  me  BSAI  and  Gulf  of  Alaska  (GOA) 
groundfish  fisheries  (bom  dated  April 
19, 1991),  me  1992  BSAI  total  allowable 
catch  specifications  (January  21, 1992), 
and  Amendment  18  to  me  BSAI  FMP 
(March  4, 1992);  and  (2)  me  informal 
consultations  conduded  regarding  me 
impacts  of  me  1993  BSAI  and  GOA  total 
allowable  catch  spedfications  on  Steller 
sea  lions  (January  20, 1993,  and  January 
22, 1993,  respectively),  me  1993  BSAI 
and  GOA  groundfish  fisheries  on  listed 
spedes  of  salmon  (April  21, 1993)  and 
listed  spedes  of  seabirds  (U.S.  Fish  and 
Wildlife  Service,  February  1, 1993). 
Therefore,  no  furmer  consultation 
pursuant  to  section  7  of  me  Endangered 
Spedes  Ad  is  required  for 
implementation  of  me  proposed  action. 

This  rule  does  not  include  a 
coUedion-of-information  requirement 
subjed  to  me  Paperwork  Reduction  Ad. 

NMFS  has  determined  mat  this  rule 
does  nd  affed  me  coastal  zone  of  any 
state  wim  an  approved  coastal 
management  program.  This 
determination  had  been  submitted  for 
review  by  me  responsible  state  agency 
under  section  307  of  me  Coastal  Zone 
Management  Ad. 

This  proposed  rule  does  not  contain 
polides  wim  federalism  implications 
suffident  to  warrant  preparation  of  a 
Federalism  Assessment  under  E.O. 
12612. 
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ListofSobiectsinSOCFRPait  675 
Fisheries,  Reporting  and 
recordkeeping. 

Dated:  October  21. 1993. 

Samuel  W.  McKeen 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  675  is  proposed 
to  be  amended  us  follows: 

PART  67S-<iROUNDFISH  FISHERY  OF 
THE  BERINQ  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

1.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  foUq^s: 

Autharit]r:  16.  U.S.C  1801.  etwg. 

2.  In  section  675.20,  paragraphs 
(a)(2)(iv).  (a)(2)(v),  and  (a)(3)(iv)  are 
added  to  read  as  follows: 

S675.20  Qeneral  Iknitationa. 

•  •  *  •  • 

(a)  *  *  * 

(2)  •  •  * 

(iv)  Applicable  through  December  31, 
1996.  (A)  The  TAG  of  Pacific  cod,  after 
subtraction  of  reserves,  will  be  allocated 
2  percent  to  vessels  using  jig  gear,  44 
percent  to  vessels  using  hook-and-line 
or  pot  gear,  and  54  percent  to  vessels 
using  trawl  gear.  The  Regional  Director 
may  establish  separate  (firected  fishing 
allowances  and  prohibitions  authorize 
under  paragraphs  (a)(8)  and  (a)(9)  of  this 


section  for  vessels  harvesting  Pacific 
cod  using  jig  gear,  hook-and-line  or  pot 
gear,  or  trawl  gear. 

(B)  If  during  a  fishing  year  the 
Re^onal  Direirtor  determines  that 
vessels  using  trawl  gear  or  hook-and- 
line  or  pot  gear  will  not  be  able  to 
harvest  the  entire  amount  of  Pacific  cod 
allocated  to  those  vessels  under 
paragraph  (a)(2)(iv)  of  this  section,  then 
NMFS  may  reallocate  the  projected 
unused  amount  of  Pacific  cod  to  vessels 
harvesting  Pacific  cod  using  the  other 
gear  typefs)  through  publication  in  the 
Fedem  Renter. 

(C)  On  or  about  September  1  of  each 
year,  the  Regional  Director  will 
reallocate  45  percent  of  any  imused 
amoimt  of  Pacific  cod  allocated  to 
vessels  using  jig  gear  to  vessels  using 
hook-and-line  or  pot  gear  and  55 
percent  of  any  imused  amount  of  Pacific 
cod  allocated  to  vessels  using  jig  gear  to 
vessels  using  trawl  gear  throu^ 
publication  in  the  Federal  Re^ster. 

(v)  Applicable  through  December  31, 
1996.  In  the  publications  of  proposed 
and  final  barest  limit  spedncations 
required  under  §  675.20(a)  of  this  part, 
the  Secretary,  after  consultation  with 
the  Council,  may  seasonally  apportion 
the  amount  of  Pacific  cod  TAC  allocated 
to  vessels  using  hook-and-line  or  pot 
gear  under  paragraph  675.20(a)(2)(iv)  of 
this  section  among  the  following  thrw 
periods:  January  1  through  Apm  30; 
May  1  through  August  31;  and 


September  1  through  December  31.  The 
Secretary  will  base  any  seasonal 
apportionment  of  the  Pacific  cod 
allocation  to  vessels  using  hook-and- 
line  or  pot  gear  on  the  following 
information; 

(A)  Seasonal  distribution  of  Pacific 
cod  relative  to  prohibited  species 
distribution; 

(B)  Expected  variations  in  prohibited 
species  by  catch  rates  experienced  in 
the  Pacific  cod  fisheries  throughout  the 
fishing  year:  and 

(C)  Economic  effects  of  any  seasonal 
apportionment  of  Pacific  cod  on  the 
hook-and-line  and  pot-gear  fisheries. 

(3)  *  *  * 

(iv)  Applicable  through  December  31, 
1996.  Any  amounts  of  Ae  nonspecific 
reserve  that  are  apportioned  to  Pacific 
cod  as  provided  by  paragraph  (b)  of  this 
section  must  be  apportioned  between 
vessels  using  jig.  hook-and-line  or  pot, 
and  trawl  gear  in  the  same  proportion 
specified  in  paragraph  (a)(2)(iv)(A)  of 
this  section,  unless  the  Regional 
Director  determines  under  paragraphs 
(a)(2)(iv)(B)  or  (a)(2)(iv)(C)  of  this 
section  that  vessels  using  a  gear  type 
will  not  be  able  to  harvest  the  ad^tional 
amount  of  Pacific  cod.  In  this  case,  the 
nonspecific  reserve  will  be  apportioned 
to  vessels  using  the  other  gear  type(s). 

[FR  Doc.  93-26362  Filed  10-21-93;  4:54  pm] 
BILLMQ  CODE  a61»-42-« 


Notices 


Fedand  lafialw 
VoL  S8,  No.  206 
Wednesday,  Octobar  27,  1993 


57807 


I 


TNa  sacten  of  the  FEDERAL  REQfSTER 
contains  documents  other  than  rules  or 
proposed  mies  that  are  applicable  to  Fre 
pubNc.  Notices  of  hearings  and  investigations, 
oommitlee  meetings,  agency  decWone 
njlings,  delegations  of  authority,  Wng  of 
petitions  and  applications  and  agency 
statemmtis  of  organization  and  KirKtIorw  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Emergency  Food  Assistance  Program 
and  S^p  IQtchena;  Avaliablttty  of 
Commodities  for  Fiscal  Year  1994 

AGBiCY:  Food  and  Nutritian  Service, 
USDA. 

ACnON:  Notice. 

SUMMARY:  This  notice  aimounces:  (1) 
The  surplus  and  purchased 
commomties  that  will  be  available  for 
donation  to  households  undw  the 
Emergency  Food  Assistance  Pn^ram 
(TEFAP);  and  (2)  the  purchased 
commodities  tlmt  will  be  available  to 
soup  kitchens  and  food  banks.  The 
commodities  made  available  under  this 
notice  shall  be  directed  to  needy 
persons,  including  unemployed  and 
homeless  persons. 

EFFECTIVE  DATE:  October  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Philip  K.  Cohen,  Chief,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agricultiue,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302-1594  or 
telephone  (703)  305-2662. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Need  for  Action 
Surplus  Commodities 

Donations  of  commodities  to  needy 
households  were  initiated  in  1981  as 
part  of  efforts  to  reduce  stockpiles  of 
govenunent'Owned  conunodities.  These 
donations  responded  to  concern  over 
the  costs  to  taxpayers  of  storing  vast 
quantities  of  foods,  while  at  the  same 
time  there  were  persons  in  need  of  food 
assistance.  The  Emergency  Food 
Assistance  Program  was  codified  in  title 
n  of  Public  Law  98-8,  the  Emergency 
Food  Assistance  Act  (EFAA)  of  1963  (7 
U.S.C.  612c  note).  Surplxu  foods  made 
available  for  distribution  imder  the 
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EFAA  are  limited  to  amounts 
determined  by  the  Secretary  to  be  in 
excess  of  the  qumtities  ne^ed  to  carry 
out  other  programs,  including 
Commodity  Credit  Corporation  (COC) 
sales  obligations  and  domestic  food 
assistance  programs.  The  Secretary  of 
Agriculture  anticipates  that  the 
following  surplus  commodities  acquired 
by  the  COC  under  its  {wice-support 
activities  vrill  be  made  available  in  the 
noted  amounts  for  distributian  through 
TEFAP  during  Fiscal  Year  1994:  Butter, 
72  million  pounds;  and  commeal,  48 
million  pounds.  T^  actual  ty^  and 
quantities  of  conunodities  m^ 
available  by  the  Department  may  differ 
from  the  above  estimates  because  of 
agricultural  production,  market 
coiKlitions  and  the  distribution  of  these 
donated  foods  to  other  domestic  outlets. 

Purchased  Commodities 

In  recent  3rears,  the  supply  of 
available  surplus  commodes  has  been 
drastically  reduced.  These  reductions 
are  the  re^t  of  dianges  in  foe 
agricultural  price^ppcnt  programs 
which  have  brought  supply  and  demand 
into  better  balarme,  aiul  accelerated 
donatfons  and  sales.  Coimress 
responded  to  foe  reduced  availability  of 
surpltu  commodities  with  section  104 
of  the  Himger  Prevention  Act  of  1988, 
Public  Law  100-435,  which  added 
sections  213  and  214  to  the  EFAA. 
Those  sections  require  the  Secretary  to 
annually  purchase,  process  and 
distribute  commodidee  fat  household 
consumpdon  in  addidon  to  those 
surplus  commodides  otherwise 
provided  rmder  TEFAP.  In  section  110 
of  the  Hunger  Preventirm  AcL  Ckmgress 
also  requires  the  Secretary  to  purchase, 
process  end  distribute  commi^ties  for 
soup  kitchens  and  &>od  banks.  USDA 
purchases  conunodities  for  these 
programs  based  in  part  rm  armual 
reports  completed  by  distributing 
agencies. 

For  Fiscal  Year  1994,  $80  million  has 
been  appropriated  for  purchasing, 
processing  and  distributing  additional 
commodities  for  household  use.  The 
Department  anticipates  purchasing  for 
distribution  to  households  thrmigh 
TEFAP  during  Fiscal  Year  1994  peanut 
butter,  raisins,  rice,  egg  mix,  d^  bamed 
beans  and  the  following  carmed  foo^: 
Apple  )uice,  applesauce,  beans,  fruit 
coclctail,  grape  juice,  green  beans, 
cnrange  juice,  peaches,  pears,  pork  and 


sweet  potatoes.  The  amounts  of  each 
item  purchased  will  depend  on  foe 
prices  USDA  must  pay,  as  well  as  foe 
quantity  of  each  item  requested  by  foe 
States. 

For  Fiscal  Year  1994,  $40  million  has 
been  appropriated  to  purchase,  prcxass 
and  disfobute  cmnunc^ties  for 
distribution  to  scmp  kitchens  and  fbcxl 
banks.  For  such  outlets,  foe  Department 
anticipates  foe  purchase  of  noiifet  dry 
milk,  dehydrated  potatoes,  and  foe 
following  carmed  foods:  Orange  jufoe, 
com,  pe^es,  green  beaiu,  fruit 
ccxibaU,  pineapple,  tomatoes,  tuna,  and 
poric  and/or  beet  The  amounts  of  Mch 
itmn  purchased  will  depend  cm  the 
prices  U^A  must  pay. 

Dated:  Octcher  19, 1993. 

Qiristoplier  ).  Martin, 

Acting  Administrator. 

(FR  Doc  93-26457  Filed  10-26-93;  8:45  am] 
aauNQ  COOS  Mie-te-u 


COMMISSION  ON  CIVIL  RfOffTS 

Agenda  and  Notioa  of  PubUc  Meeting 
of  foe  Kentucky  Adviaory  Committee 

Notfoe  is  her^y  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commissicm  on 
Gvil  Rights,  that  a  meeting  of  the 
Kentucl^Advisory  Committee  to  the 
Conunissicm  will  convene  at  2  p.m.  and 
adjourn  at  5  p.m.  cm  Thursday, 
November  18, 1993,  at  the  Holiday  Inn 
at  1325  Hurstboume  Lane,  Terrace 
Three,  in  Louisville  Kentucky  40222. 
The  meeting  will  include:  (1)  A 
discussion  of  foe  status  of  the 
Commission,  SACs,  personnel  changes, 
etc.;  (2)  a  discnission  of  cnvil  rights 
problema/progress  in  the  State;  and  (3) 
a  session  to  review  and  discuss  plans  for 
the  report  on  Bigotry  Related  Violence 
in  Kentucky. 

Persons  desiring  additional 
information,  ot  planning  a  presentation 
to  the  Cominittee,  should  contact 
Committee  Chairperson  Thelma 
Qemons,  502-893-1055  at  Robert  L. 
Knight,  Civil  Rights  Analyst.  Southern 
Regional  Office,  404-730-2476  fluLi 
404-730-2481).  Hearing-impair^ 
persons  who  will  attend  the  meeting 
and  require  foe  services  of  a  sign 
language  interprets  should  cmntact  the 
Regional  Office  at  least  five  (5)  woridng 
days  before  foe  scheduled  date  of  the 
meeting. 
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The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  October  18, 
1983. 

Carol  Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc  93-26373  Filed  10-26-93;  8:45  am] 
eaiMO  CODE  assB-oi-p 


Agenda  and  Notice  of  Public  Meeting 
of  the  Nebraska  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Nebraska  Advisory 
Committee  to  the  U.S.  Commission  on 
Qvil  Rights  will  meet  on  Thursday, 
Novem^r  18, 1993,  horn  6  p.m.  until  8 
p.m.  at  the  Homewood  Suites,  7010 
Hascall,  Omaha,  Nebraska,  68106.  The 
purpose  of  the  meeting  is  orientation  of 
new  members  and  to  plan  fiiUue  SAC 
activities. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meethig 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  18, 
1993. 

Carol  Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  93-26374  Filed  10-26-93;  8:45  am] 
BUJNQ  CODE  e33S-01-e 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  International  Trade 
Adininistration 
Title:  Participation  Agreement 
Form  numbers:  Agency— rrA-4008P 
and  ITA  4008P(a)  OMB— 0625-0147 
Type  of  request:  tension  of  the 
expiration  date  of  a  currently 
approved  collection 


Burden:  6400  respondents;  2133 
reporting  hours 

Average  hours  per  response:  20  minutes 
Needs  and  uses:  The  International  Trade 
Administration  (ITA)  sponsors  up  to 
400  overseas  trade’  promotion  events 
each  fiscal  year.  These  events  include 
trade  fairs,  trade  and  seminar 
missions,  and  catalogue  or 
videocatalogue  shows  in  which  U.S. 
companies  display,  demonstrate,  and 
promote  their  goods  and  services  in 
foreign  markets.  The  Participation 
Agreement  is  the  vehicle  by  which 
individual  firms  agree  to  participate 
in  ITA’s  trade  promotion  program, 
identify  the  pr^ucts  or  services  they 
intend  to  sell  or  promote,  and  record 
their  required  financial  contribution 
to  the  Department  of  Commerce.  It  is 
a  contract  between  an  individual  firm 
and  Commerce.  ITA  collects  the 
information  for  four  primary 

Eurposes:  (1)  To  identify  firms  which 
ave  agreed  to  participate  in  specific 
overseas  trade  promotion  events:  (2) 
to  establish  the  financial  contribution 
which  the  individual  firms  will  make 
and  keep  track  of  their  payments;  (3) 
in  coimection  with  facilitating  the 
shipment  of  exhibition  goods  using 
private  sector  freight  forwarding 
companies:  and  (4)  to  collect 
participant  profile  information  such 
as  export  experience  and  company 
size  for  evaluative  purposes. 

Affected  public:  Business  or  other  for 
profit;  small  businesses  or 
organizations 
Frequency:  On  occasion 
Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  desk  officer:  Gary  Waxman  (202) 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14ffi  and  Constitution  Avenue 
NW.,  Washington,  DC  20230 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  October  22, 1993. 

Edward  Michals, 

Departmental  Qearance  Officer,  Office  of 
Management  and  Organization. 

[FR  Doc.  93-26477  Filed  10-26-93;  8:45  am] 
eaxEM  CODE  asio-cw-M 


National  Oceanic  and  Atmospheric 
Administration 

Weakflsh  Under  U.S.  Jurisdiction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Notice  of  intent  to  prepare  an 
environment  impact  statement  (EIS)  and 
request  for  scoping  comments. 

SUMMARY:  NOAA  announces  its 
intention  to  prepare,  in  cooperation 
with  the  Mid-Atlantic  Fishery 
Management  Council,  a  fishery 
management  plan  (FMP)  for  weakfish 
(Cynoscion  regalis),  pujrsuant  to  the 
Magnuson  Fishery  Conservation  and 
Management  Act  of  1976,  as  amended 
(MFQ^).  Weakfish  are  foimd  in 
shallow  coastal  waters  of  the  Northwest 
Atlantic  from  Nova  Scotia  to  the  east 
coast  of  Florida.  If  such  an  FMP  is 
approved  by  the  Secretary  of  Commerce 
(Secretary),  implementation  of  the  FMP 
is  expected  no  sooner  than  1994.  In 
addition,  the  Council  announces  a 
public  process  for  determining  the 
scope  of  issues  to  be  addressed  and  for 
identifying  the  significant  issues 
relating  to  the  management  of  weakfish. 
The  intended  efiect  of  this  notice  is  to 
alert  the  interested  public  of  the 
commencement  of  a  scoping  process 
and  to  provide  for  public  participation. 
This  action  is  necessary  to  comply  with 
Federal  environmental  requirements. 
DATES:  Scoping  comments  will  be 
accepted  by  the  Council  until  November 
5, 1993.  Public  comment  may  be 
presented  at  scoping  meetings,  which 
are  scheduled  as  follows: 

Oct  26 — Holiday  Inn,  290  Hwy.  37  East, 
Toms  River,  NJ  (908-244-4000). 

Oct  27 — Holiday  Inn,  916  Carolina  Ave., 
Washington,  NC  (919-946-6141). 

Oct  28 — Qu^ty  Inn  Lake  Wright  6280 
Northampton  Blvd.,  Norfolk,  VA  (804- 
461-6251) 

Oct  29 — Carousel,  118th  Street,  Ocean  City, 
MD  (410-524-1000). 

Nov.  3 — ^Danfbrds  Inn,  25  East  Broadway, 
Port  Jefierson,  NY  (516-928-5200) 

Nov.  3 — Dutch  Inn,  Great  Island  Road, 
Galilee,  RI  (401-789-9341). 

Nov.  5 — Cape  May  Extension  Office, 

Denni^lle  Road,  Route  657,  Cape  May 
Courthouse,  Cape  May,  NJ  (609-465- 
5115). 

All  meetings  begin  at  7  p.m.  except 
the  New  York  Meeting,  which  begins  at 
7:30  p.m. 

ADDRESSES:  Written  scoping  comments 
should  be  sent  to  Mr.  David  R  Keifer, 
room  2115  Federal  Building,  300  South 
New  Street,  Dover,  Delaware  19901- 
6790  (Phone  302-674-2331)  (FAX  302- 
674-5399). 
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FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  David  R.  Keifer  (See  ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 
Background 

Weakfish  have  supported  fisheries 
along  the  Atlantic  coast  of  the  United 
States  since  colonial  times.  The 
migratory  nature  and  importance  of  the 
sp^es  1^  to  the  development  of  a 
coastwide  management  plan  for  inshore 
weakfish  by  the  Atlantic  States  Marine 
Fisheries  Oimmission  (ASMFC)  in 
1985.  Following  a  predpitotis  decline  in 
landinn  of  weakfish  along  the  Atlantic 
Coast  (Wing  the  late  1980s, 

Amendment  No.  1  to  the  1985  plan  was 
developed.  The  purpose  of  this  sowing 
process  is  to  review  options  for  the 
development  of  a  fish^  management 
plan  for  the  Atlantic  coast  weakfish 
resource  in  the  exclusive  economic  zone 
(EEZ)  by  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  under 
the  ai^ority  of  the  MFCMA. 

Description  of  the  Slock  and 
Management  Unit 

Weakfish  are  a  shallow  water  coastal 
species  of  the  Northwest  Atlantic  that 
range  from  Nova  Scotia  to  the  east  coast 
of  Florida.  The  species  is  common  from 
Long  Island,  New  York,  to  Cape 
Hatteras,  North  Carolina.  The 
management  unit  for  this  FMP  will  be 
defin^  as  the  entire  weakfish 
population  along  the  Atlantic  coast  of 
the  United  States  (Maine  to  Florida). 

Problems  To  Be  Addressed  by  the  Plan 

1.  Wealth  Are  Overexploited 

Resiilts  of  analyses  conducted  by  the 
ASMFC  Weakfish  Stock  Assessmmit 
Committee  indicate  that  the  Atlantic 
weakfish  stock  experienced  fishing 
mortality  rates  in  1990-91  of  0.9  or 
greater  (an  increase  from  an  average  F  of 
0.7  diiring  the  mid-1980s).  This  level  of 
fishing  mortality  (F=0.9)  results  id  an 
annum  exploitation  rate  of  52  percent 
(this  is  the  percentage  of  fish  that  die 
annually  due  to  fishing).  These  high 
levels  of  exploitation  resulted  in  the 
erosion  of  spawning  stock  biomass  and 
compression  in  size/age  composition  of 
weakfish  takm  in  both  the  recreaticmal 
and  commercial  fisheries  since  the  mid- 
1980s.  More  recent  provisional 
estimates  indicate  ti^t  fishing  mortality 
has  increased  to  1.2  (ASMFC,  1993). 

2.  Multiple  Species/Multiple  Gear 
Fisheries 

Most  of  the  commercial  lAnding« 
occur  during  the  foil  and  winter  nmnths 
as  weakfish  migrate  from  mid-Atlantic 
estuaries  to  their  overwintering  grotmds 
in  the  South  Atlantic  region.  Diuring  the 


winter,  sink  gill  nets  and  otter  trawls 
catch  about  equal  months  of  weakfish 
while  otter  trawls  predmninate  in  the 
foil  fishery.  Gill  nets,  pound  nets, 
seines,  and  hook  and  line  are  the 
principal  gears  used  during  the  summer 
when  weakfish  reside  in  shallow  coastal 
and  estuarine  %vaters. 

The  numerous  gears  used  to  harvest 
weakfish  in  the  commercial  fisheries 
complicate  management  of  the  species. 
No  single  management  strategy  is 
appropriate  for  all  gears.  For  instance, 
management  measures  such  as  short 
seasonal  closures  (lift  days)  that  might 
be  efiective  for  mc^le  gears  (otter  trawls 
and  some  types  of  gill  nets)  are  not 
practical  for  fijced  gears  such  as  pound 
nets  (becatise  they  cannot  be  readily 
removed  from  the  water).  The  ASM^ 
recognized  these  problems  in  the 
development  of  Amendmoit  1  to  the 
Weakfish  plan  and  recommended  that 
states  be  ^ven  flexibility  in  achieving 
reductions  in  exploitation.  The 
reductions  would  be  efiected  Iw  using  a 
combination  of  minimiiTn  size  limits 
(with  appropriate  mesh  restrictions  by 
gear),  season  and  area  closures  for  the 
commercial  fisheries,  size/bag  limits  for 
the  recreational  fisheries,  and  bycatch 
mortality  reduction  in  non-directed 
fisheries. 

Management  of  weakfish  is  further 
complicated  by  the  multispedes  nature 
of  the  fisheries.  Sink  gill  net  catches  off 
the  North  Carolina  coast  are  reported  to 
be  comprised  of  roughly  equal 
proportions  of  weakfish  and  bluefish. 
with  an  additional  28  species  listed  as 
taken  incidentally.  The  North  Carolina 
winter  trawl  fishery  is  also  a 
multispedes  fishery  with  significant 
contributions  from  spedes  other  than 
wealcfish,  including  Atlantic  croaker, 
spot,  bluefish.  Northern  and  Southern 
Idngfish,  butterfish,  scup,  and  blade  sea 
bass.  THe  spedes  list  a^  associated 
problems  with  multispedes 
management  are  simiiar  far  pound  nets 
and  haul  seines. 

3.  Bycatch  Mortality  in  Non-directed 
Fisheries 

Wealefish  are  caught  in  large 
quantities  as  bycatrh  in  the  South 
Atlantic  shrimp  trawl  fisherv.  One  study 
reported  that  81  percent  of  the  weakfish 
taken  as  b3rcatch  in  the  North  Carolina 
shrimp  trawl  fishery  were  age-0.  The 
ASMTC  estimated  ^e  magnitude  of  the 
losses  to  the  wealefish  sto^  due  to 
commerdal  shrimp  trawling  in  the 
South  Atlantic  (NC-GA)  and 
incorporated  th^  esthetes  into  their 
stock  assessment 

Virtual  population  analysis  (VPA) 
using  eaten  statistics  based  solely  on 
recreational  and  commerdal  landings  of 


weakfish  (i.e.,  not  accounting  for 
bycatch  mort^ty  in  non-directed 
fisheries)  suggested  low  fishing 
mortality  on  age  0  and  1  weakfish,  with 
little  improvement  in  yield  per  recruit 
and  spawning  stock  potential  when  age 
at  entry  to  the  fishery  was  raised  from 
age  0  to  1.  However,  when  estimates  of 
mortality  from  the  shrimp  fishery  were 
induded  in  the  VPA,  large  gains  in 
yield  per  recruit  and  spawning  potential 
are  available  if  age  0  and  1  weakfish 
(i.e.,  fish  10  inches  or  less)  are  proteded 
to  a  significant  extent  (e.g.,  by  using 
bycat^  reduction  devices  in  the  South 
Atlantic  shrimp  fishery).  The  ASMFC 
recommended  that  the  bycatch  of 
wealefish  in  the  South  Atlantic  shrimp 
trawl  fisheries  be  reduced  by  50  percent 
by  Jxme  1, 1994.  Additional  sources  of 
mortality  of  the  weakfish  stock  exist 
from  culling  and  bycatch  in  other  gears 
along  the  coast  The  magnitude  of  this 
problem  is  unknown. 

4.  Lack  of  Uniform  Management 

The  highly  migratory  nature  of 
weakfish  complicates  the  formation  of 
management  strategies  for  this  spedes. 
Weald^  are  taken  in  direded 
nondirected  fishmes  in  the  waters  of  12 
states  along  the  Atlantic  coast  and  in  the 
EEZ.  The  1^  of  uniformity  of  the 
managmnent  institutions  and 
regulations  pertaining  to  weakfish 
among  the  various  states  has 
contributed  to  the  failure  of  previous 
attempts  to  manage  this  resource.  For 
example,  the  Atlantic  coastal  states  have 
different  minimum  size  limits 
pertaining  to  the  harvest  of  weakfish 
(ranging  from  n<me  to  16  inches).  Lack 
of  implementation  of  recommendations 
of  the  1985  ASMFC  plan  and 
Amendment  No.  1  also  remains  a 
problem. 

5.  Inconsistent  and  Inadequate 
Enforcement 

There  is  a  lack  of  tmifmm 
enforcement  of  management  regulations 
affecting  the  weakfish  fisheries  that  is 
partly  due  to  the  inconsistent 
regulations  among  states.  Funding  at  the 
state  level  for  enforcement  personneL 
training,  and  eqiupment  is  inadequate. 
In  addition,  penalties  resulting  from 
non-compliance  with  regulations  are 
insuffident  to  encourage  conformity  to 
state  laws.  Effective  enforcement 
requires  that  fishery  partidpants 
perceive  both  the  likelihood  of 
enforcement  contad  and  the  appUcation 
of  standards  to  be  uniform  throughout 
the  management  tmit.  The  perception  of 
fairness  is  essential  in  the  promotion  of 
voltmtary  compliance. 
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6.  Lack  of  Education 

In  general,  the  lack  of  information  and 
education  programs  on  the  status  and 
management  of  marine  fishery  resoiirces 
has  contributed,  in  part,  to  their 
overexploitation  and  waste.  The 
promotion  of  conservation  education 
pxirsuant  to  the  implementation  of  this 
FMP  will  enable  resource  users  to 
understand  better  the  severity  of  the 
problem  and  the  long-term  benefits  of 
conservation  and  management 
programs.  A  proper  conservation  ethic 
will  help  to  assure  wise  and  efficient 
use  of  these  resources  and  avoid  the 
excessive  costs  associated  with  their 
overharvest. 

Management  Objectives 

Proposed  objectives  are: 

1.  Maintain  a  spawning  stock 
sufficient  to  minimize  the  chance  of 
recruitment  feilure  by  mcuntaining 
maximum  spawning  potential  at  or 
above  20  percent. 

2.  Increase  yield  per  recruit. 

3.  Promote  the  harmonious  use  of  the 
resource  among  various  components  of 
the  fishery  through  the  coordination  of 
management  efforts  among  the  various 
political  entities  having  jurisdiction 
over  the  weakfish  resource. 

4.  Encourage  the  cooperative 
collection  of  catch  and  standardized 
efibrt  statistics  and  other  economic, 
social,  and  biological  data  required  to 
monitor  and  assess  management  efforts. 

5.  Promote  the  determination  and 
adoption  of  the  highest  possible 
standards  of  environmental  quality  and 
the  determination  of  the  effects  of  the 
environment  on  year-class  strength. 

Possible  commercial  fishery 
management  measures  axe: 

1.  Permit  system/moratorium  on  entry 

2.  Dealer,  vessel,  and/or  operator 
permits 

3.  Quotas  (state-specific  allocations) 

4.  Season/area  closures 

5.  Age  at  entry/mesh  restrictions 

6.  Gear  restrictions 

7.  Trip  limits 

8.  Other  effort  restrictions  (e.g.,  days  at 
sea). 

Possible  recreational  fishery 
management  measures  are: 

1.  Bag/size  limits 

2.  Seasonal  clos\ires. 

Dated:  October  21, 1993. 

David  S.  Ciestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  93-26375  Filed  10-26  -93;  8:45  am] 
BIUJNQ  CODE  361»-22-M 


AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACnON:  Notice  of  public  meeting. 


ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Council)  and  its 
Administrative  Committee  (Committee) 
will  hold  separate  meetings  on 
November  29  thru  December  1. 1993. 

The  meetings  will  be  held  in  the 
Conference  Room,  Villa  Parguera  Hotel, 
La  Parguera,  Lajas,  Puerto  Rico. 

The  Coimcil  will  hold  its  80th  regular 
public  meeting  to  discuss  the  third  draft 
of  the  Coral  Fishery  Management  Plan, 
among  other  topics. 

The  Council  will  meet  on  November 
30, 1993,  from  9  a.m.  imtil  5,  and  will 
reconvene  on  December  1, 1993,  from  9 
a.m.  until  approximately  12  noon. 

The  Administrative  Committee  will 
meet  on  November  29, 1993,  from  2 
p.m.  until  5  p.m.,  to  discuss 
administrative  matters  regarding 
Council  operations. 

The  meetings  will  be  conducted  in  the 
English  language.  However, 
simultaneous  interpretation  services 
(English/Spanish)  will  be  available 
during  the  Council  meeting  (November 
30  -  December  1). 


Fishermen  and  other  interested 
persons  are  invited  to  attend  and 
participate  with  oral  or  written 
statements  regarding  agenda  items. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
For  more  information  or  requests  for 
sign  language  interpretation  and/or 
other  auxiliary  aids  please  contact  Mr. 
Miguel  A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Management  Coimcil, 
on  (809)  766-5926,  at  least  five  (5)  days 
prior  to  the  meeting  date. 


SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  La^e 
Pelagics/Shark  Committee,  will  meet  on 
November  2, 1993,  beginning  at  10  a.m. 
On  the  same  day,  the  Council’s  Tilefish 
Industry  Advisory  Subcommittee  will 
meet  jointly  with  the  Large  Pelagics/ 
Shark  Committee  for  a  portion  of  the 
meeting;  the  Council’s  Executive 
Committee  will  meet  in  the  afternoon. 
All  meetings  will  be  held  at  Danfords 
Inn,  25  E.  Broadway,  Port  Jefferson,  NY; 
telephone;  (576)  928-5200. 

On  November  3,  the  Council  will 
begin  its  regular  session  at  8:00  a.m.  and 
adjourn  at  approximately  3  p.m.,  at 
wffich  time  there  will  be  a  Demersal 
Species  Committee  meeting,  followed  at 
approximately  3:30  p.m.  with  a 
Comprehensive  Management  Committee 
meeting. 

On  November  4,  the  Council  will 
meet  at  8  a.m.  and  is  scheduled  to 
adjourn  at  approximately  12  noon.  In 
addition  to  hearing  committee  reports, 
the  Council  will  have  a  discussion  on 
conflict  of  interest  issues  with  a 
representative  of  the  Office  of  NOAA 
General  Counsel.  The  Council  meeting 
may  be  lengthened  or  shortened  based 
on  the  progress  of  the  agenda.  The 
Council  may  also  go  into  closed  session 
(not  open  to  the  public)  to  discuss  ^ 
personnel  or  national  security  matters. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Joanna 
Dougherty  at  least  five  (5)  days  prior  to 
the  meeting  dates,  telephone  (302)  674- 
2331. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Miguel  A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Management  Council, 
268  Mufioz  Rivera,  Suite  1108,  Hato 
Rey,  Puerto  Rico  00918-2577; 
telephone:  (809)  766-5926. 


Dated;  October  21, 1993. 
David  S.  Creetiii, 


Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-26439  Filed  10-26-93;  8:45  am] 


BUUNQ  CODE  3610-22-# 


FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Mid-Atlantic  Fishery 
Management  Council,  room  2115, 
Federal  Building,  300  South  New  Street, 
Dover,  DE  19901;  telephone:  (302)  674- 
2331. 

Dated:  October  21, 1993. 

David  S.  Crestin, 


Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-26441  Filed  10-26-93;  8:45  am] 


BILUNQ  CODE  3610-22-P 
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[1.0. 102093C] 

New  England  Fishery  Maruigement 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  New  England  Fishery 
Management  Coimcil  (Coimcil)  will 
hold  a  one-day  public  meeting  on 
October  28, 1993,  at  the  King’s  Grant 
Inn,  Route  128  at  Trask  Lane,  Danvers, 
MA:  telephone:  (508)  774-6800.  The 
meeting  will  begin  at  9:30  a.m. 

The  meeting  will  begin  with  a 
Groundhsh  Oversight  Committee  report. 
Items  to  be  discussed  will  include 
background  information  on  the 
developing  juvenile  whiting  fishery  and 
the  National  Marine  Fisheries  Service 
disapproval  of  two  measures  contained 
in  Amendment  #5  to  the  Northeast 
Multispecies  Fishery  Management  Plan: 
A  5,000  pound  haddock  trip  limit  and 
a  mesh  exemption  for  winter  flounder  in 
state  waters.  The  Coimcil  also  will 
review  the  proposed  regulations  for 
Amendment  #5. 

Eluring  the  early  afternoon  session  the 
Marine  Mammal  Committee  will  report 
on  the  use  of  time/area  closures  to 
reduce  the  bycatch  of  harbor  porpoise  in 
the  Gulf  of  Maine.  The  Monkfish 
Oversight  Committee  will  update  the 
Council  on  progress  to  resolve  gear 
conflicts  in  Southern  New  England. 

This  Committee  also  intends  to  review 
management  measures  to  be  included  in 
a  draft  monkfish  plan  or  amendment. 

The  Large  Pelagics  Committee  will 
report  on  the  International  Convention 
for  the  Conservation  of  Atlantic  Tunas 
Advisory  Committee  meeting  of  October 
14  and  15  and  address  other  highly 
migratory  species  issues. 

Before  the  close  of  the  meeting  there 
will  be  reports  from:  The  Council 
Chairman,  the  Executive  Director,  the 
National  Marine  Fisheries  Service 
Regional  Director,  the  Northeast 
Fisheries  Science  Center  liaison,  and 
representatives  from  the  Department  of 
State,  the  Coast  Gufurd,  the  Fish  and 
Wildlife  Service,  and  the  Atlantic  States 
Marine  Fisheries  Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906;  telephone;  (617)  231-0422. 


Dated:  October  21, 1993. 

David  S.  Craatin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc  93-26440  Filed  10-26-93;  8:45  am] 
eajjNO  cooc  asio-ai-F 


P.D.  102093E] 

Pacific  Rahery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Coimcil)  has 
commenced  a  review  of  stocks  as 
required  by  Amendment  #10  to  the 
Salmon  Fishery  Management  Plan.  The 
review  pertains  to  sto^  that  have  not 
met  their  spawning  escapement 
objectives  for  three  consecutive  years. 
The  Klamath  River  Fall  Chinook  Review 
Team  (Team)  will  meet  on  November  9- 
10, 1993,  in  room  200  of  the  Stewart 
School  Building  at  1125  16th  Street, 
Areata,  California.  The  meeting  will 
begin  at  1  p.m.  on  November  9  and 
continue  from  8  a.m.  until  early 
afternoon  on  November  10. 

The  Team  will  examine  the  causes 
which  have  led  to  a  failure  in  meeting 
spawning  escapement  objectives  for 
naturally  produced  Klamath  River  fall 
chinooL  This  stock  has  been  below  its 
spawning  escapement  level  (35,000)  for 
the  past  three  years. 

FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  John  Coon,  Staff  Officer, 
(Salmon),  Pacific  Fishery  Management 
Council,  Metro  Center,  suite  420,  2000 
SW.  First  Avenue,  PorUand,  OR  97201; 
telephone:  (503)  326-6352. 

Dated:  October  21, 1993. 

David  S.  Crastin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-26438  Filed  10-26-93;  8:45  am] 
BILUNG  CODE  3610-22-F 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Modification  to  Permit  No.  625 
(P407). _ 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  625,  issued  to  the  Hyatt 
Regency  Waikoloa  Resort,  Waikoloa, 
Hawaii,  has  been  modified. 


ADDRESSES:  Documents  submitted  in 
connection  with  the  above  modification 
are  available  for  review  by  appointment 
in  the  following  offices: 

Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Director,  Southwest  Region,  NMFS, 

501  West  Ocean  Boulevard,  suite  4200, 
Long  Beach.  CA  90802-4213  (310/980- 
4015). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  the 
provisions  of  §§  216.33  (d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  public  display  permit  No. 

625,  issued  to  the  Hyatt  Regency 
Waikoloa  Resort,  Waikoloa,  Hawaii,  is 
modified  by  deleting  the  first  paragraph 
and  substituting  the  following: 

Subject  to  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C  1361-1407),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216)  and 
the  conditions  hereinafter  set  out,  the 
Hyatt  Regency  Waikoloa  Resort, 
Waikoloa,  HI  96743,  and  Dolphin  Quest, 
Inc.,  20  West  1st  Street.  #208,  Mesa,  AZ 
85201,  are  hereby  authorized  to 
maintain  the  indefinite  care  and  custody 
for  public  display  purposes  of  the 
marine  mammals  currently  held  in  the 
facility  operated  by  Dolphin  Quest  at 
the  Hyatt  Regency  Waikoloa  Resort. 

All  general  and  special  conditions 
currently  contained  in  the  permit 
remain  in  effect.  This  modification 
becomes  effective  upon  publication  in 
the  Federal  Register. 

Dated:  October  15, 1993. 

William  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc  93-26366  Filed  10-26-93;  8:45  am] 
BAiJNQ  CODE  3610-E^4l 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Laos 

October  22. 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1994. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
(^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Aigricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Memorandum  of  Understanding 
(MOU)  dated  March  24, 1993  between 
the  Governments  of  the  United  States 
and  the  Lao  People’s  Democratic 
Repubhc  estabUshes  a  limit  for 
Categories  340/640  for  the  period 
beginning  on  January  1, 1994  and 
extending  through  December  31, 1994. 
The  limit  has  been  reduced  for 
carryforward  used  dtiring  the  previous 
agreement  year. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
ntunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 
Information  regarding  the  1994 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

*rhe  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fat  the  Implementation  of  Textile 

Agreements 

October  22, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  pursuant  to  the 
Memorandum  of  Understanding  dated  Mardi 
24, 1993  between  the  Governments  of  the 
United  States  and  the  Lao  People’s 
Democratic  Republic;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  at 
Mai^  3, 1972,  as  amended,  you  are  directed 
to  prohibit  e&ctive  on  January  1, 1994, 
entry  into  die  United  States  for  consumption 
and  withdrawal  from  warehouse  for 

mngiimptinn  of  cottOn  and  mnn-maHn  flhnr 

textile  products  in  Categories  340/640, 
product  or  manufoctul^  in  Laos  and 


exported  during  the  twelve-month  poiod 
beginning  on  January  1, 1994  and  extending 
through  December  31, 1994,  in  excess  of 
123,750  dozen. 

Imports  charged  to  the  limit  for  Categories 
340/640  for  the  period  January  1, 1993 
through  December  31, 1993  shall  be  charged 
against  that  level  of  restraint  to  the  extent  of 
any  unfilled  balance.  In  the  event  the  limit 
established  for  that  period  has  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subje^  to  the  level  set  forth  in  this 
directive. 

The  level  set  forth  above  is  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  MOU  dated  Mai^  24, 1993 
between  the  Governments  of  the  United 
States  and  the  Lao  People’s  Democratic 
Republic. 

In  carrying  out  the  above  directions,  the 
Commissioirer  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aXl). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  93-26473  Filed  10-26-93;  8:45  am] 
nUMQ  CODE  aSIO-M-F 


Amendment  of  Import  Reetraint  Limits 
and  a  Restraint  Period  for  Certain 
Cotton,  Wool,  Man4/lade  Fiber,  SHk 
Blend  and  Other  Vegetable  Rber 
Textilea  and  Textile  Products 
Produced  or  Manufactured  In  Mauritius 

October  22, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
limits  and  a  restraint  period. 

EFFECTIVE  DATE:  October  28, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  'Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authoiit]r:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  exchange  of  notes  dated  September 
23  and  27, 1993,  the  Governments  of  the 


United  States  and  Mauritius  agreed  to 
amend  their  current  bilateral  textile 
agreement  for  the  period  beginning  on 
c5ctober  1, 1992  and  extending  thi^gh 
October  31, 1993. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  period  to  extend 
through  October  31, 1993  at  increased 
levels. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELA'nON;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  38298,  published  on  August 
24, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

RitaD.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

October  22, 1993. 

Commissioner  of  Customs, 

Department  of  the  Tivasuiy,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  August  18, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
pr^uced  at  manufiictured  in  Mauritius  and 
exported  during  the  twelve-month  period 
which  began  on  Octobw  1, 1992  and  extends 
through  September  31, 1993. 

Effective  on  October  28, 1993,  you  are 
directed  to  amend  the  August  18, 1992 
dhective  to  extend  the  restraint  period 
through  October  31, 1993  and  to  increase  the 
limits  for  the  following  categories: 


Category 

TNrteen-roonth  restraint 
Umit' 

KrtK  group 

345,  438,  445, 

134,906  dozen. 

446,  645  and 

646,  as  a  group. 
Levels  not  In  a 
group 

237  . . . 

173,969  dozen. 

331 _ 

461,018  dozen  pairs. 

335/835  _ 

69,154  dozen. 

336  _ 

81,377  dozen. 

338/339  . 

325,787  dozen. 
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Category 

ThirteerwnorTth  restraint 
Hrmti 

340/640  . 

522,057  dozen  of  which 
not  more  than  322,742 
dozen  shall  be  In  Cat¬ 
egories  340-Y/64O- 
Ya. 

341/641  . 

367^77  dozen. 

342/642/842  . 

239,209  dozen. 

347/348  . 

653,110  dozen. 

351/651  . . . 

161,283  dozen. 

352/652  . 

1,367,683  dozen  of 
which  not  more  than 
1,162,532  dozen  shall 
be  in  Category  352. 

442  . 

12,169  dozen. 

604-A* . 

337,775  kilograms. 

638/639  . 

374,656  dozen. 

647/648/847  . 

537,856  dozen. 

iThe  limits  have  not  been  adjusted  to 
account  for  cmy  imports  exported  after 
September  30, 1992. 

a  Category  340-Y:  only  HTS  numbers 
6205.20.^15,  6205.20.20^,  6205.20.2046, 
6205.20.2050  and  6205.20.2060;  Category 
640-Y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020,  6205.30.2050  and 

6205.30.2060. 

^Category  604^  only  HTS  number 
5509.32.0000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  93-26474  Filed  10-27-93;  8:45  am) 
BIUJNQ  CODE  3610-OR-F 


Amendment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  Mexico 

October  22, 1993. 

AGENCY:  Committea  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 


EFFECTIVE  DATE:  October  25. 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6711.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 


Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  UlS.  Government  has  agreed  to 
increase  the  1993'designated 
consultation  level  for  Category  435 
(Normal  Regime). 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
ntimbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  58  FR  88,  published  on  January  4, 
1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Qttmnitteefor  the  Implementation 
of  "textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

October  22, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  28, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1993  and  extends  through 
December  31, 1993. 

Effective  on  October  25, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
December  28. 1992  to  increase  the  Normal 
Regime  limit  for  Category  435  to  14,000 
dozen  1.  The  Special  Re^me  limit  for 
Category  435  remains  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  93-26475  Filed  10-26-93;  8:45  am) 
BILUNO  CODE  381»^OfL# 


>The  limit  has  not  been  ad)\isted  to  account  for 
any  imports  exported  after  December  31, 1992. 


Extension  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  In 
the  United  Arab  Emirates 

October  22, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending 
limits. 

EFFECTIVE  DATE:  October  28, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
emb^oes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  United  States  Government  has 
decided  to  continue  the  restraint  limits 
on  Categories  326, 335/635  and  369-S 
for  an  additional  twelve-month  period, 
beginning  on  October  28, 1993  and 
extending  through  October  27, 1994. 

The  Uffited  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consvdtations  with  the 
Government  of  the  United  Arab 
Emirates,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  54061,  published  on 
November  16, 1992. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

October  22, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washin^on,  DC 
20229. 

Dear  Commissioner.  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
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Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  efEactive  on 
October  28. 1 993,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufooured  in  the  United  Arab  Emirates 
and  exported  during  the  twelve-month 
period  beginning  on  October  28, 1993  and 
extending  through  October  27. 1994,  in 
excess  of  the  following  restraint  limits: 


Catego^ 

Twelve-month  Imit 

326  . . 

1,038,999  square  me- 
tara. 

335/635  _ 

87,710  dozen. 

139,202  kilograms. 

. . . 

1  Cateoory  369-S:  only  HTS  number 
6307.10^5. 


Imports  charged  to  these  category  limits  for 
the  period  October  28, 1992  through  Octtfoer 
27. 1993  shall  be  charged  against  &e  levels 
of  restraint  to  the  extant  of  any  unfilled 
balances.  Goods  in  excess  of  those  limits 
shall  be  subiect  to  the  limits  established  in 
this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  t^ 
Commonwealth  of  Puerto  Rico. 

The  Commmee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  tall  within  the  foreign  affairs 
excqitiaa  of  the  rulemaking  provisions  of  5 
U.S.C  S53(a)(l). 

Sincerely, 

Rita  D.  Hayes, 

Chaavaan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  93-26476  Filed  10-26-93;  8:45  am] 
BaXMQ  CODE  ssio-on-F 


DEPARTMENT  OF  ENERGY 

Energy  Information  AdmMatratlon 

Cost,  Safety,  and  Environmental 
Effects  of  Heating  Oil,  Etc. 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  Request  for 
Comments. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  is  soliciting  public 
comments  to  facilitate  an  analysis  of  the 
cost,  safety,  and  environmental  effects 
of  heating  oil.  natural  gas,  and 
electricity  used  for  residential  heating 
and  cooling.  Comments  will  provide 
background  material  for  the  preparation 
of  a  report  to  Congress  containing  this 
analysis. 

All  written  comments  to  this  notice 
will  be  available  for  public  inspection  at 
the  Department  of  Energy’s  (DOE) 


Freedom  of  Information  Office,  room 
lE-190.  Pursuant  to  the  provisions  of  10 
CFR  1004.11  (1983),  any  person 
submitting  infcmnation  believed  to  be 
confidential  and  exempt  by  law  from 
public  disclosure  should  nibmit  erne 
complete  copy  of  the  document  and,  if 
possible.  10  additional  copies  in  which 
the  information  believed  to  be 
confidential  has  been  deleted. 
Confidential  information  will  be  treated 
accordingly. 

DATES:  Comments  concerning  this 
notice  should  be  submitted  within  30 
days  of  the  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  time  period 
allowed  by  this  notice,  please  advise  the 
contact  listed  below  of  your  intentions. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to:  Dr.  John  D. 
Pearson,  £1-60,  Energy  Information 
Administration,  Department  of  Energy. 
1000  Independence  Ave.,  SW., 
Washington.  DC  20585.  FAX  202-586- 
9753. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Requests  for  additional  information 
should  be  directed  to  Dr.  Pearson  at  the 
above  address  or  by  telephone  on  202- 
586-6162,  or  FAX  202-586-9753. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  The  Request  from  the  House  Committee  on 
Energy  and  Commerce 

in.  Current  Actions 

IV.  Request  for  Comments 

V.  Future  Actions 

L  Background 

The  Congress  has  requested  that  EIA 
imdertake  an  analysis  of  various  fuels 
used  in  residential  heating  and  cooling. 
The  request  is  based  in  part  on  recent 
headlines  of  disputed  claims  for 
different  heating  fuels  that  highlight  the 
need  for  an  impartial  analysis  of  ffiese 
competing  claims.  Each  fuel’s 
proponent  proclaims  that  it  is  the 
cheapest,  safest,  and  the  most 
environmentally  clean. 

EIA  serves  as  the  Government’s 
primary  source  of  energy  statistics  and 
provides  information  to  the  Executive 
Branch.  Congress,  State  and  local 
governments,  industry,  and  the  general 
public.  EIA’s  mission  is  to  ensure  that 
accurate,  timely,  and  objective  statistics 
on  the  Natiem’s  energy  position  are 
available  for  use  in  public  and  private 
analysis  and  decision-making. 

EIA  collects  data  on  the  consxunption 
and  expenditxire  by  households  in  the 
Residential  Energy  Consiimption  Survey 
as  well  as  data  on  the  price  of  heating 
oil,  natural  gas  and  electricity  sold  to 
consume.  EIA  collects  and  maintains 


technical  data  on  the  efficiency  and  cost 
of  various  heating  and  cooling 
technologies  as  part  of  its  National 
Energy  Modeling  System.  EIA  receives 
copies  of  a  wide  variety  of  studies  of  the 
relative  merits  of  heating  and  cooling 
systems  performed  by  offier  components 
of  the  Department  of  Energy,  other 
Federal  agencies,  research  organizations 
and  industry  trade  groups. 

n.  The  Request 

The  House  Conunittee  on  Energy  and 
Commerce  requested  EIA  to  imdertake  a 
neutral,  unbiased  analysis  of  the  cost, 
safety,  and  envirorunental  effects  of 
residential  heating  and  cooling.  The 
study  ^ould  also  examine  the  role  of 
conservation  in  the  need  for  and  the 
choice  of  heating  and  cooling  fuel.  'The 
request  recognizes  that  there  can  be 
regional  and  housing  differences  that 
favor  one  or  another  fuel;  however, 
conflicting  claims  are  often  made  for  the 
same  region  and  even  for  the  same 
house. 

m.  Current  Actions 

So  as  possible,  EIA  will  thoroughly 
analyze  the  factors  that  a  typical 
homeowner  may  consider  when 
deciding  to  replace  an  aging  heating  and 
cooling  system  in  his  home.  EIA  will 
use  the  information  available  to  produce 
a  balanced  analysis  of  the  costs  of 
heating  and  cooling  a  typical  house  with 
heating  and  cooling  requirements 
appropriate  to  various  regions  of  the 
country.  For  each  primary  heating  fuel 
a  full  range  of  currently  marketed 
technologies  will  be  considered  for 
heating,  in  conjunction  where 
appropriate,  with  electric  cooling.  Cost, 
sarety,  and  environmental  questions 
will  be  compared  for  typical  systems 
currently  sold  in  this  country  and 
compared  to  the  benefit  of  effecting 
additional  conservation  measures  in  the 
home. 

IV.  Request  for  Comments 

EIA  could  benefit  from  suggestions 
and  data  on  practical  situations  to  be 
considered,  currently  marketed 
technologies,  current  marketing 
incentives,  and  examples  of  consumer 
advice  that  already  exist  These  inputs 
will  serve  as  examples  and  provide 
background  and  reference  material  for 
the  analysis.  In  additiem  to  general 
comments  or  suggestions,  we  are  asking 
for  inputs  on  the  following  points  from 
various  remons  of  the  country: 

(1)  Provide  examples  of  the  advice  to 
homeowners  on  the  choice  of 
replacement  heating  and  cooling 
systems  in  your  region.  These  could 
include  pamphlets,  booklets  and  similar 
examples  describing  how  a  homeowner 
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should  consider  the  costs,  safety,  and  . 
environmental  effects  of  various 
choices. 

(2)  Provide  cost  data  and  sales 
literature  for  typical  heating  and/or 
cooling  systems  available  to 
homeowners  in  your  region.  These 
could  include  examples  of  the  purchase 
costs,  installation  costs  and  other 
related  costs  such  as  utility  hookups  for 
various  kinds  of  heating  and  cooling 
systems. 

(3)  Provide  cost  data  and  sales 
literattire  for  t)rpical  heating  and  cooling 
system  maintenance  programs  available 
to  homeowners  in  your  region.  These 
could  include  system  maintenance  and 
timeups  up  to  and  including  guarantees 
that  cover  system  failure. 

(4)  Provide  examples  of  the  energy 
conservation  advice  provided  to 
homeowners  in  your  region.  These 
could  include  examples  of  various 
weatherization  programs  appropriate  to 
the  region  and  advice  on  how  to 
evaluate  the  benefits  and  costs  of  these 
programs. 

(5)  Provide  cost  data  and  sales 
literature  for  typical  demand-side 
management  programs  available  to  a 
homeowner  in  your  region.  These  could 
cover  rebates,  low  interest  loans,  or 
other  incentives  designed  to  encourage 
the  purchase  of  more  efficient  heating 
and  cooling  systems,  or  weatherization 
programs. 

V.  Future  Actions 

The  analysis  will  be  performed  and 
the  report  submitted  to  the  House 
Committee  on  Energy  and  Commerce  by 
March  30. 1994. 

Comments  (excluding  those 
comments  determined  to  be 
confidential)  submitted  in  response  to 
this  notice  may  be  included  in  the 
subject  report  sent  to  the  Congress  and 
will  become  a  matter  of  public  record. 

Statutory  Authorities:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  C^b.  L. 
96-511),  which  amended  chapter  35  of  title 
44,  United  States  Code  (44  U.S.C  3506(a)). 

Jay  E.  Hakes, 

Administrator,  Energy  Information 
Administration. 

(FR  Doc  93-26455  Filed  10-26-93;  8:45  am] 
BILUNQ  CODE  SSKHM-S 


Federal  Energy  Regulatory 
Commleslon 

[Dodwt  Noe.  ER94-3»-000.  otal.] 

Rorlda  Power  Corp.  et  id.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  RUnge 

October  21, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Comi^ssion; 

1.  Florida  Power  Corporation 

[Docket  No.  ER94-33-000) 

Take  notice  that  on  October  IS,  1993, 
Florida  Power  Corporation  filed  a  letter 
agreement  dated  October  12, 1993, 
imder  which  Florida  Power  has  agreed 
to  amend  its  October  13. 1993, 
agreement  for  supplemental,  load 
following  and  transmission  distribution 
service  with  Seminole  Electric 
Cooperative,  Inc.  The  amendment  will 
allow  Seminole  to  displace  energy 
which  it  would  otherwise  pvutdiase 
firom  Florida  Power  as  supplemental 
energy  with  purchases  from  other 
energy  sources,  subject  principles  and 
operating  guidelines  set  forth  in  the 
letter  agreement.  Seminole  has 
requested  that  the  letter  agreement  to 
become  effective  on  October  13, 1993. 
Accordingly  Florida  Power  requests 
waiver  of  the  notice  requirement  to 
permit  the  letter  Agreement  to  become 
effective  on  that  date. 

Comment  date:  November  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER93-807-000) 

Take  notice  that  on  October  18. 1993, 
Northern  States  Power  Company 
(Minnesota)  [NSP]  tendered  for  filing  an 
amendment  to  its  filed  Interconnection 
and  Interchange  Agreement  with  the 
Qty  of  Blue  Earth,  Minnesota. 

The  Interconnection  and  Interchange 
Agreement  provides  for  interconnect^ 
electrical  operation  between  the  parties’ 
systems  as  well  as  for  the  interchange  of 
electrical  power  and  energy  between  the 
parties.  NSP  filed  the  Interconnection 
and  Interchange  Agreement  with  the 
Federal  Energy  Re^atory  Commission 
on  July  21. 1993. 

NSP  is  filing  to  amend  that  filed 
Interconnection  and  Interchange 
Agreement  in  response  to  the 
Commission’s  deficiency  letter  issued 
on  September  17, 1993.  NSP  is 
requesting  that  the  filed  Interconnection 
and  Inter^ange  Agreement,  as  amended 
by  this  filing,  be  accepted  for  filing 
enective  August  23, 1993.  NSP  requests 
waiver  of  Commission’s  notice 


requirements  in  order  for  the  Agreement 
to  be  accepted  for  filing  on  that  date. 

The  parties  have  establiriied  and 
energized  a  direct  transmission 
interconnection  between  their 
respective  systems  to  enable  the  City  of 
Blue  Earth  to  realize  a  reduction  in 
transmission  service  costs. 

Comment  date:  November  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Vermont  Public  Service 
Corporation  and  Green  Mountain 
Power  Corporation 

[Docket  No.  ER94-35-000] 

Take  notice  that  on  October  18, 1993, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  and 
Green  Moimtain  Power  Corporation 
(Green  Mountain)  jointly  tendered  for 
filing  and  contract  imder  which  Central 
Vermont  and  Green  Mountain  have 
agreed  to  provide  each  other 
transmission  and  interconnection 
service  at  various  interconnections 
points. 

Both  Central  Vermont  and  Oeen 
Moimtain  request  the  Commission  to 
waive  its  notice  of  filing  reouirements  to 
permit  the  rate  schedule  to  become 
effective  according  to  its  terms. 

Comment  date:  November  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Company  of 
New  Yorii,  Inc. 

[Docket  No.  ER94-36-000] 

Take  notice  that  on  October  18, 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  Con  Edison  Rate 
Schedule  F^C  No.  112  for  transmission 
service  for  New  York  State  Electric  & 

Gas  Corporation  (NYSEG).  The 
Supplement  provides  for  an  increase  in 
annual  revenues  of  $195,411.04.  The 
supplement  also  increases  the  charges 
for  transmission  service  from  $.3063/ 
kW-mo  to  $.3879.kW-mo.  Con  Edison 
has  requested  waiver  of  notice 
requirements  so  that  the  Supplement 
can  be  made  effective  as  of  April  1, 

1993. 

Con  Edison  states  that  a  copy  of  this 
filu^  has  been  served  by  mail  upon 
NYSEG. 

Comment  date:  November  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Maine  Public  Service  Company 
[Docket  No.  ER92-774-005) 

Take  notice  that  on  October  12, 1993, 
Maine  Public  Service  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 
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Comment  date:  November  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consumers  Power  Company 
[Docket  No.  ER93-eil-000l 

Take  notice  that  on  October  19, 1993, 
Consumers  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referent  docket. 

Comment  date:  November  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  San  Diego  Gas  &  Electric  Company 
[Docket  No.  ER94-21-000] 

Take  notice  that  on  October  12, 1993, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  its 
acceptance  to  an  Interchange  Agreement 
between  SDG&E  and  Utah  Assodated 
Municipal  Power  Systems  (UAMPS). 

SDG^  requests  mat  the  Commission 
allow  the  Agreement  to  become  effective 
on  December  1, 1993,  or  at  the  earliest 
possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  UAMPS. 

Comment  date:  November  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Louisiana  Electric  Company, 
Inc. 

[Docket  No.  ER94-37-000] 

Take  notice  that  on  October  19, 1993, 
Central  Louisiana  Electric  Company, 

Inc.  (CLECO)  tendered  for  filing  two 
Service  Schedules  for  the  sale  of 
Regulation  Services  and  Operating 
Reserves  between  Central  Louisiana 
Electric  Company,  Inc.  and  The  City  of 
Alexandria,  Louisiana  effective  upon 
Commission  approval. 

CLECO  has  served  copies  of  the  filing 
on  the  affected  customer  and  on  the 
Louisiana  Public  Service  Commission. 

Conunent  date;  November  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Cambridge  Electric  Light  Company 
[Docket  No.  ER94-31-000] 

Take  notice  that  on  October  15, 1993, 
Cambridge  Electric  Li^t  Company 
(Cambridge)  tendered  for  filing  a  ^rvice 
Agreement  (Agreement)  between 
C^bridge  and  a  new  transmission 
customer,  the  Massachusetts  Bay 
Transportation  Authority  (MBTA).  The 
Agreement  would  provide  transmission 
services  to  the  MBTA  under 
Cambridge’s  FERC  Electric  Tariff  for 
Firm  Transmission  Service  as  approved 
by  the  Commission  in  Docket  No.  ER86- 
262  (et  al).  As  requested  by  the 
customer,  Cambridge  requests  waiver  of 


the  Commission’s  regulations,  and  any 
such  authorizations  as  may  be  necessary 
to  permit  the  Agreement  to  become 
e^ctive  on  September  17, 1993. 

Conunent  date:  November  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washin^on,  DC  20426,  in  accordance 
with  Rmes  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Caahell, 

Secretaiy. 

[FR  Doc.  93-26413  Filed  10-26-93;  8:45  am] 
BILUNQ  CODE  tnr-OI-M 


[Docket  Nos.  EC94-1-000,  et  aL] 

Rorlda  Power  Corp.,  et  al;  Electric 
Rate,  Small  Power  Produ^on,  and 
Interlocking  Directorate  Filings 

October  20. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Comi^ssion: 

1.  Florida  Power  Corporation 
[Docket  Nos.  EC94-1-000  and  ER94-17-000] 

Take  notice  that  on  October  12. 1993, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  an  application 
pursuant  to  section  203  and  205  of  the 
Federal  Power  Act  for  an  order 
authorizing  the  sale  of  certain  facilities 
to  the  town  of  Havana,  Florida,  (Havana) 
approving  an  amendment  to  FPC’s  full 
requirements  rate  schedule  with 
Havana,  to  extend  its  term  2008,  and 
approving  operating  and  maintenance 
(O&M)  rates  for  maintenance  of 
Havana’s  Sutter  Creek  substation,  all 
pursuant  to  the  Amendment  To 
Construction  And  Maintenance 
Agreement  between  FPC  and  Havana. 

Copies  of  the  application  have  been 
serv^  on  The  City  of  Havana  and  the 
Florida  Public  Service  Commission. 


Comment  date:  November  3, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  United  Oluminating  Company 

[Docket  Nos.  ER92-2-002.  ER92-3-002, 
ER92-4-002  ER92-7-002.  ER92-14-002 
ER92-27-002,  and  ER92-443-002] 

Take  notice  that  on  September  17, 

1993,  United  Illuminating  Company  (UI) 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  dockets. 

Comment  date:  November  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consumers  Power  Company 
[Docket  No.  ER94-30-000] 

Take  notice  that  on  October  15, 1993, 
Consumers  Power  Company 
(Consumers)  tendered  for  filing  a 
supplemental  agreement  which 
mo^fies  the  definitions  of  on-peak 
hours  and  off-peak  hours  iinder  an 
agreement  (Consumers  Rate  Schedule 
No.  66)  whereby  Consumers  provides 
firm  wholesale  service  to  the  City  of 
Holland  (Holland). 

Copies  of  the  filing  were  served  upon 
the  k^chigan  Public  Service 
Commission  and  Holland. 

Comment  date:  November  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
[Docket  No.  ER93-412-0CK)] 

Take  notice  that  on  October  1. 1993, 
Northern  States  Power  Company 
(Northern  States)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Conunent  date:  November  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of 
Oklahoma 

[Docket  No.  ER94-19-000] 

Take  notice  that  on  October  12, 1993, 
Public  Service  Company  of  Oklahoma 
(PSO)  tendered  for  filing  a  restated 
Transmission  Service  Agreement 
between  PSO  and  Western  Framers 
Electric  Cooperative. 

PSO  seeks  an  effective  date  of 
November  1, 1993,  and  accordingly, 
seeks  waiver  of  the  Commission’s  notice 
requirements.  Copies  of  the  filing  have 
been  served  on  Western  Farmers 
Electric  Cooperative  and  the  Oklahoma 
Corporation  Commission. 

Conunent  date:  November  3, 1993,  in 
accordance  vrith  Standard  Paragraph  E 
end  of  this  notice. 
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6.  Niagara  Mohawk  Power  Corporation 
[Docket  No.  ER93-844-000] 

Take  notice  that  on  October  12, 1993, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  an 
amendment  to  Niagara  Mohawk’s 
September  10, 1993,  filing  of  an 
agreement  between  Niagara  Mohawk 
and  Consolidated  Edison  Company  of 
New  York.  Inc.  (Con  Edison)  dated 
August  31, 1993,  providing  for  certain 
transmission  services  to  each  other. 

An  effective  date  of  November  13, 
1993,  is  proposed. 

Copies  of  this  filing  were  served  upon 
Con  Edison  and  the  New  Yoik  State 
Public  Service  Commission. 

Comment  date:  November  3, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Atlantic  City  Electric  Company 
[Docket  No.  ER93-954-000] 

Take  notice  that  on  October  12, 1993, 
Atlantic  City  Electric  Company  (ACE) 
tendered  for  filing  amendment 
agreements  between  ACE  and  Baltimore 
Gas  and  Electric  Company  (BG&E) 
providing  for  the  sale  and  exchange  of 
Pennsylvania-New  Jersey-Maryland 
Interconnection  Installed  Capacity 
Credits.  The  amendments  amend  the 
agreements  filed  in  Docket  No.  ER93- 
954-000  on  September  16, 1993.  This 
filing  also  requests  withdrawal  of  three 
letter  agreements  previously  tendered  in 
this  do^et. 

Copies  of  the  filing  have  been  served 
on  BG&E,  the  New  Jersey  Board  of 
Regulatory  Commissioners,  the 
Maryland  Public  Service  Commission 
and  all  parties  who  have  intervened  in 
Docket  No.  ER93-954-000. 

Comment  dote.- November  3, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  Charleston  Power  I,  LJ*. 

[Docket  Nos.  EL94-3-000;  QF  84-433-004] 

On  October  14, 1993,  New  Charleston 
Power  I,  LP.  (New  Charleston)  filed  a 
request  for  a  temporary  waiver  of  the 
Commission’s  25  percent  fossil  fuel  use 
limitation  established  for  qualifying 
small  power  production  facilities  by 
§  292.204(b)(2)  of  the  Commission’s 
regulations.  18  CFR  292.204(b)(2) 

(1993).  New  Charleston  seeks  the  waiver 
for  the  Mesquite  Lake  Resource 
Recovery  Plant  (the  Facility),  a  15  MW 
biomass-fired  (the  biomass  is  in  the 
form  of  cattle  and  calf  manure)  located 
in  El  Centro,  California. 

New  Charleston  states  that  since  the 
original  plant  start-up  in  1988,  the 
Facility  W  e^^rienced  numerous 
technical  problems  due  to  the  novel 
technology  employed  by  th^  Facility.  In 


spite  of  significant  plant  investment  for 
improvements,  the  Facility  requires 
further  improvements.  Until  the 
improvements  are  complete,  which  will 
take  about  nine  months,  the  Facility  will 
be  unable  to  bum  manure  without  risk 
of  major  boiler  failure  and  risk  of 
serious  injury.  New  Charleston  seeks 
waiver  of  the  25  percent  fossil  fuel 
limitation  for  the  calendar  years  1993 
and  1994  to  enable  the  Facility  to 
produce  electrical  energy  while  plant 
improvements  are  being  made. 

Comment  date:  November  8. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  stud  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rides  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-26376  Filed  10-26-93;  8:45  am] 
BaXBUQ  CODE  sn7-oi-ii 


[Project  Na  6221-028  Washingtonl 

Black  Creek  Hydro,  Inc.;  Availability  of 
Environmental  Aaaeaament 

October  21, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 

the  Federal  Energy  Regulatory _ 

Commission’s  regulations,  18  CFR  part 
380  (Order  No.  486, 52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  for 
amendment  of  license  to  change  the 
route  of  the  transmission  line  for  the 
Black  Creek  Project.  This  project  is 
located  on  Black  Creek,  a  tributary  of 
the  North  Fork  Snoqualmie  River,  in 
King  County,  Washington.  The  staff  of 
OHL’s  Division  of  Project  Compliance 
and  Administration  prepared  an 
Environmental  Assessment  (EA)  for  the 
action.  In  the  EA.  staff  concludes  that 
approval  of  the  transmission  line’s 


revised  route  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment 

Copies  of  the  EA  are  available  for 
review  in  the  .Reference  and  Information 
Center,  room  3308,  of  the  Conunission’s 
offices  at  941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 

Lois  D.  Cadiell, 

Secretary. 

[FR  Doc  93-26377  Filed  10-26-93;  8:45  am] 
BLUNQ  CODE  8717-41^ 


[Docket  Noe.  CP94-23-000.  et  el.] 

Ozark  Gaa  Tranamisaion  System,  et 
al.;  Natural  Gaa  Certificate  Filings 

October  21. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ozark  Gas  Transmission  System 
[Docket  No.  CP94-23-000] 

Take  notice  that  on  October  13, 1993, 
Ozark  Gas  Transmission  System 
(Ozark),  1700  Pacific  Avenue,  Suite  200, 
Dallas,  Texas  75201,  filed  in  Docket  No. 
CP94-23-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
three  lateral  compressors  and 
appurtenant  facilities,  which  were 
authorized  in  Docket  No.  CP78-532,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Ozark  proposes  to  abandon  the  three 
1,000  horsepower  compressor  units, 
which  comprise  the  Knuckles 
Compressor  Station  and  serve  Ozark’s 
Knuckles  Lateral  Line,  located  in 
Johnson  County,  Arkansas.  It  is  stated 
that  the  compressors  are  no  longer 
needed  because  the  gas  supply 
produced  finm  the  wells  located  behind 
the  compressors  may  be  delivered 
without  these  units.  It  is  asserted  that 
the  proposed  abandonment  would  not 
cause  any  interruption  in  service.  It  is 
explained  that  Ozaik  has  obtained 
written  consent  to  abandon  the 
compressors  from  shippers  and 
producers  who  used  mem. 

Comment  date:  November  12, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  ANR  Pipeline  Company 

[Docket  No.  CP93-637-0011 

Take  notice  that  on  October  15, 1993, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Dehoit,  Michigan 
48243,  filed  in  Docket  No.  CP93-637- 
001  a  request  pursuant  to  section  7  of 
die  Natu^  G^  Act  (NGA),  for 
authorization  to  operate  certain  tap 
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fecilities  in  Lenawee  County,  Michigan, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspe^on. 

In  tne  ori^nal  application,  ANR, 
pursuant  to  §§  157.205  and  157.211  of 
the  Commission’s  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211),  filed  an  application  for 
authorization  to  construct  and  operate, 
imder  ANR’s  blanket  certificate  issued 
in  Docket  No.  CP82-480-000,  an 
interconnection  with  Westside  Pipeline 
Company  (Westside)  for  ultimate 
delivery  of  gas  to  Citizens  Gas  Fuel 
Company. 

ANR’s  proposal  herein  is  a  request  for 
authorization  to  only  operate  these  same 
facilities  pursuant  to  section  7  of  the 
Natural  Gas  Act,  as  ANR  intends  to 
construct  such  facilities  under  section 
311  of  the  Natural  Gas  Act  Regulations. 

Comment  date:  November  12, 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


3.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP94-21-000] 

Take  notice  that  on  October  12, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 

SE.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP94-2 1-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
construct  and  operate  certain  natural  gas 
facilities,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
infection. 

Columbia  proposes  to  construct  and 
operate  the  following: 

Approximately  8.6  miles  of  24-inch 
pipeline  as  a  replacement  for 
approximately  8.0  miles  of  bare, 
coupled  20-inch  pipeline;  and 

Approximately  3.7  miles  of  24-inch 
pipeline  as  a  replacement  for  3.1  miles 
of  20-inch  pipeline  on  Line  KA  in 
Wyoming  County,  WVA. 

No  new  or  additional  service  is 
revested  in  this  proposal. 

Qilumbia  states  that  the  segments  of 
pipeline  to  be  replaced  have  become 
physically  deteriorated  to  the  extent  that 
replacement  is  deemed  advisable. 

Cost  of  the  proposed  construction  is 
estimated  to  be  $7,759,598. 

Comment  date:  November  12, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  Algonquin  Gas  Transmission 
Company 

(Docket  No.  CP94-1-0001 
Take  notice  that  on  October  1, 1993, 
Algonquin  Gas  Transmission  Company 


(Algonquin),  1284  Soldiers  Field  Road, 
Boston,  Ma^chusetts  02135,  filed  in 
Docket  No.  CP94-1-000  an  application 
pursuant  to  section  7(b)  and  (c)  of  the 
Natural  Gas  Act  for  permission  and 
approval  to  abandon  approximately  10.5 
miles  of  various  size  pipeline  and  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  approximately  12.1 
miles  of  various  size  replacement  and 
looping  pipeline  and  to  charge  a 
separately  stated  incremental  rate  under 
Rate  Schedule  AFT-1  in  order  to 
provide  a  transportation  service  on 
behalf  of  Boston  Edison  Company 
(BECO),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Algonquin  proposes  to  construct  the 
following  facilities  in  order  to  provide  a 
firm  transportation  service,  by 
November  1995,  for  BECO  of  up  to 
45,000  MMBtu  of  natural  gas  per  day 
from  an  interconnection  with  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  at  Lambertville,  New 
Jersey  to  the  Ponkapoag  Meter  Station  in 
Milton,  Massachusetts  for  use  in  BECO’s 
New  Boston  Station,  an  electric 
generating  facility  in  South  Boston, 
Massachusetts. 

(1)  Approximately  8.3  miles  of  36- 
inch  pipeline  replacing  Algonquin’s 
existing  26-inch  pipeline  ^m  Valve 
Site  12  in  Mahwah,  New  Jersey,  to  Valve 
Site  13  in  Ramapo,  New  York; 

(2)  Approximately  1.6  miles  of  12- 
inch  pipeline  loop  of  the  existing  E-1 
system  pipeline  ^m  the  Salem 
Turnpike  Meter  Station  to  the 
Montville,  Connecticut  Meter  Station; 

(3)  Uprate,  to  900  psi,  approximately 
15.3  miles  of  the  existing  30-inch 
pipeline  from  Valve  Site  36A-1  at 
Burrillville,  Rhode  Island  to  the  G-1 
system  tap  at  Mendon,  Massachusetts, 
including  constructing  approximately 
2.2  miles  of  replacement  pipe,  pipe 
retesting  and  changing  out  pressure 
re^lators; 

(4)  Rebuild  the  Ponkapoag  Meter 
Station  in  Milton,  Massachusetts; 

(5)  Modify  meter  stations  at  various 
locations  on  Algonquin’s  system. 

Algonquin  estimates  the  cost  of  these 
facilities  to  be  $40,000,000.  Algonquin 
proposes  to  construct  the  facilities  in 
the  spring  and  summer  of  1995. 
Algonquin  states  that  initial  financing 
would  be  throu^  revolving  credit 
arrangements,  short-term  loans  and  from 
funds  on  hand. 

Algonquin  proposes  separately  stated, 
incremental  rates  under  its  Rate 
Schedule  AFT-1  which  would  be  initial 
rates  and  not  subject  to  refund. 
Algonquin  proposes  a  demand  rate  of 


$19.1592  per  MMBtu  as  the  initial  rate 
for  BECO.  Algonquin  states  that  the 
rates  charged  BECO  under  Rate 
Schedule  AFT-1  would  include  the 
charges  paid  by  Algonquin,  as  BECO’s 
agent,  to  Texas  Eastern  under  Texas 
l^stem’s  Rate  Schedule  FT-1  and 
would  track  any  changes  in  Texas 
Eastern’s  FT-1  rates.  Algonquin  states 
that  because  the  proposed  service  is  to 
be  rendered  to  BECO  pursuant  to  an 
incremental  rate,  all  costs  associated 
with  the  service  would  be  recovered 
from  BECO  and  would  have  no  effect  on 
the  rates  of  Algonquin’s  other 
customers. 

Comment  dote:  November  12, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP94-5-000] 

Take  notice  that  on  October  1, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310  filed  an 
application  pursuant  to  section  7(b)  and 
(c)  of  the  Natural  Gas  Act  for:  (a) 
Permission  and  approval  to  abandon 
approximately  26  miles  of  36-inch 
pipeline;  (b)  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
approximately  49.43  miles  of  various 
size  replacement  and  looping  pipeline; 
and  (c)  incremental  initial  rates 
pursuant  to  its  Rate  Schedule  FT-1  to 
transport  natural  gas  on  a  firm  basis  for 
the  Integrated  Transportation  Project 
shippers  (FTP  shippers),^  all  as  more 
fully  set  forth  in  the  application,  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Eastern  proposes  to  construct 
the  following  frcilities  in  order  to 
provide  firm  transportation  service  for 
the  FTP  shippers. 

(1)  Approximately  11  miles  of  30-inch 
pipeline  loop  between  Five  Points,  Ohio 
and  Somerset,  Ohio; 

(2)  Approximately  4.25  miles  of  36- 
inch  pipeline  replacement  between 
Somerset,  Ohio  and  Summerfield,  Ohio; 

(3)  Approximately  1.43  miles  of  36- 
inch  pipeline  loop  between  Berne,  Ohio 
and  Holbrook,  Pennsylvania; 

(4)  Approximately  11  miles  of  36-inch 
pipeline  loop  between  Holbrook, 
Pennsylvania  and  Uniontown, 
Pennsylvania; 

(5)  Approximately  6.5  miles  of  36- 
inch  pipeline  replacement  between 
Uniontown.  Pennsylvania  and  Bedford. 
Pennsylvania; 


1  The  rrP  shippers  are  UGI  Corporation  (UGI). 
Delmarva  Power  k  Light  Company  (Delmarva)  and 
Algonquin  Gas  Transmission  Corporation 
(Algonquin). 
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(6)  Approximately  5.25  miles  of  36- 
inch  pipeline  replacement  between 
Bedford,  Pennsylvania  and 
Chambersburg,  Pennsylvania; 

(7)  Approximately  10  miles  of  36-inch 
pipeline  replacement  between  Eagle, 
Pennsylvania  and  Lambertville,  New 
Jersey;  and 

(8)  Expansion  of  Meter  and  Regulating 
Station  No.  087  at  Lambertville,  New 
Jersey. 

Texas  Eastern  estimates  the  cost  of 
these  facilities  to  be  $81,415,000. 

Texas  Eastern  proposes  to  construct 
the  facilities  to  provide  the 
transportation  services  for  the  ITP  Phase 
.II  service  scheduled  to  commence 
November  1, 1995,  for  the  ITP  shippers 
horn  Lebanon,  Ohio  to  Lambertville, 
New  Jersey.  Texas  Eastern  would 
transport  up  to  10,000  dth  of  natural  gas 
per  day  each  for  UGI  and  Delmarva;  and 
up  to  45,997  dth  of  natural  gas  per  day 
for  Algonguin  \mder  its  Part  284,  open- 
access  Rate  Schedule  FT-1. 

Texas  Eastern  proposes  separately 
stated,  incremental  rates  under  its  ^te 
Schedule  FT-1  which  be  initial  rates 
and  not  be  subject  to  refund.  Texas 
Eastern  proposes  a  demand  rate  of 
$19,901  per  dth,  to  be  effective  on  the 
proposed  in-service  data  of  November  1, 
1995,  as  the  initial  rates  for  the  ITP 
Phase  n  service.  Texas  Eastern  states 
that  since  the  rates  proposed  for  the  FTP 
Phase  II  service  are  on  an  incremental 
basis,  all  the  costs  associated  with  the 
service  would  be  borne  by  the  FTP 
shippers  receiving  the  service  and  thus 
would  have  no  effect  on  the  rates  and 
services  of  Texas  Eastern’s  other 
customers. 

Texas  Eastern  states  that  upstream 
transportation  of  FTP  Phase  n  volumes 
would  be  provided  by  Trunkline  Gas 
Company  and  Panhandle  Eastern 
Pipeline  Company  (Panhandle)  imder 
their  respective  open-access  blanket 
transportation  certificates.  Texas  Eastern 
indicates  that  it  would  transport  the  FTP 
phase  H  volumes  from  Panhandle’s 
interconnection  with  Texas  Eastern  at 
Texas  Eastern’s  Lebanon  lateral  at  the 
Gas  City  compressor  station  to  Lebanon, 
Ohio  iinder  its  existing  Rate  Schedule 
LLFT. 

Texas  Eastern  states  that  downstream 
transportation  of  FTP  Phase  n  volumes 
would  be  required  for  the  volumes 
transported  by  Texas  Eastern  for 
Algonquin.  Texas  Eastern  indicates  that 
Algonguin  has  entered  into  a  precedent 
agreement  with  Texas  Eastern  and 
would  act  as  a  transporter  for  its 
customer,  Boston  Edison  Company  for 
the  same  volumes,  less  Algonquin  fuel, 
transported  by  Texas  Eastern  for 
Algonquin. 


Texas  Eastern  requests  that  a 
certificate  be  issued  by  November  1, 
1994,  in  order  for  Texas  Eastern  to 
complete  construction  of  the  facilities  in 
time  to  meet  the  in-service  date  of 
November  1, 1995.  Texas  Eastern  states 
that  the  project  would  be  financed 
initially  with  short  term  loans  and  funds 
on  hand,  with  permanent  financing  to 
be  arremged  later. 

Comment  date:  November  12, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretaiy. 

(FR  Doc.  93-26414  Filed  10-26-93;  8:45  am) 
BIUJNQ  CODE  cnr-oi-M 


[Dociwt  No.  JD94-00365T  New  Mexico-67] 

Department  of  the  Interior,  Bureau  of 
Land  Management;  NQPA  Notice  of 
Determination  by  Juiiadlctlonal 
Agency  Designating  Tight  Formation 

October  21, 1993. 

Take  notice  that  on  October  18, 1993, 
the  United  States  Department  of  the 
Interior’s  Bureau  of  Land  Management  ■ 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Conunission’s 
regulations,  that  the  Pictured  Clifis 
Formation  underlying  certain  lands  in 
the  Carracas  Canyon  Unit  in  Rio  Arriba 
County.  New  Mexico,  qualifies  as  a  tight 
formation  under  section  107(h)  of  the 
Natural  Gas  Policy  Act  of  1978.  The  area 
of  application  covers  approximately 
30,174.74  acres,  97.7%  of  which  are 
administered  by  the  Bureau  of  Land 
Management  and  2.3%  by  the  State  of 
New  Mexico.  The  recommended  area  is 
described  as  follows: 

Township  31  North,  Range  5  West,  NMPM 
Sections  1  and  2:  AIL 
Township  32  North,  Range  4  West,  NMPM 
Sections  7-36:  All. 

Township  32  North,  Range  5  West,  NMPM 
Sections  7-17:  All. 

Section  21:  E/2. 

Sections  22  and  23:  Ail. 

Section  24:  Lots  1.2,3,4,  and  W/2  E/2,  W/2. 
Sections  25-27:  All. 

Section  28:  E/2. 

Sections  34-36:  All. 

The  notice  of  determination  contains 
BLM’s  finding  that  the  referenced 
portion  of  the  Pictured  Clifis  Formation 
meets  the  reqtiirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  tmder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-26380  Filed  10-26-93;  8:45  am] 
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[Dodwt  No.  QP93-8-00(q 

North  Dakota  Industrial  Coimniaalon, 
Tight  Formation  Determlnaflon,  North 
Dakota-3,  FERC  Na  JD93-057165; 
Preliminary  FIndIrtg 

October  21, 1993. 

The  North  Dakota  Industrial 
Commissioo  (Ncuth  Dakota)  determined 
that  the  Red  lUver  Formation  IRed 
River)  underlying  approximately  5300 
acres  in  part  of  McKuizie  County.  North 
Dakota,  qualifies  as  a  tight  formation 
under  section  107(cM5)  of  the  Natural 
Gas  Policy  Act  of  1978  (NO*A). 

For  the  reasons  discmwed  below,  the 
Commissimi  issues  this  Notice  of 
Preliminary  Finding  that  the 
determinadon  is  not  supported  by 
substantial  evidence. 

North  Dakota’s  Determinatian 

On  March  18, 1993,  the  Commission 
received  North  Dakota’s  determination 
that  the  Red  River,  in  the  Antelope  Field 
Area  in  McKenzie  County,  North 
Dakota  ^  qualifies  as  a  d^t  fcnnnadon 
imder  section  107(cK5)  of  the  NGPA. 

The  record  shows  that  only  one  vrell, 
the  McKetto  *39-23  well  (McKeen  well), 
has  been  completed  for  p^uction  in 
the  Red  River  within  the  recommended 
area,  and  that  its  permeability  falls 
between  a  pressure  build-up  test  value 
of  0.32  millidarcy  (md)  and  0.198  md, 
computed  from  a  drillstem  test  Both 
results  exceed  the  Commission’s  0.1  md 
permeability  ^deline. 

However,  the  record  indicates  that 
North  Dakota  determined  the  average 
Red  River  permeability  to  be  0.065  md 
by  first  averaging  the  0.32  and  0.198 
values  for  the  McKeen  well  to  get  0.259 
md,  and  then  dividing  that  average  by 
four,  thus  averaging  in  0.00  md  values 
for  three  dry  holes  that  also  penetrated 
the  Red  River  Formation  at  difierent 
locations  within  the  recommended  area. 

StafiPs  First  Tolling  Letter 

By  letter  dated  April  23, 1993,  staff 
tolled  the  'Ifonunission’s  45-day  review 
period  for  the  subject  determination 
because  the  notice  showed  that  North 
Dakota  used  dry  hole  data  in  its 
determination  of  average  permeability. 
Staff’s  letter  explained  that  the 
Commission  previously  determined  that 
data  from  dry  boles  is  generally  not 
iiseful,  because  such  wells  typically  lack 
a  natural  gas  pay  section.^  Aoxudingly, 

t  ThA  racomnifladsd  vm  mnrftta  of  >u  nf 
SMtions  24  and  2S  of  T1S3N.  RSSW,  Stib  P.M.,  all 
of  Sectioiu  30-33  of  T1S3N.  RB4W.  8th  PJiL.  all  of 
Sactions  1  and  2  of  T152N,  RSSW.  Sth  PJd.,  and 
all  of  Section  6  of  T1S2N,  R94W.  Sth  P.M. 

*See  Notice  of  Pieliminaiy  Finding.  Wyoming- 
23,  FERC  Na  )D92-00603T.  S8  FERC  1 61.163 
(1992)  Iwyoming-iS),  and  Final  (Mer  Reversing 


Staff  requested  North  Dakota  to  eiqilain 
why  it  believed  that  the  Red  River 
Formation  meets  the  Commission’s  tight 
formation  permeabili^  guideline  whra 
the  one  pr^udng  weU  exceeds  0.1  md. 

North  Dakota’s  First  Reply 

On  May  24, 1993,  the  Commission 
received  Nor&  Dakota’s  response, 
referencing  a  May  17, 1993  letter  (plus 
attachments)  from  Amerada  Hess  ' 
Corpmation  (Amerada),  the  applicant 
before  North  Dakota.  Amerada  argued 
that,  based  on  porosity  logs,  a  Rad  River 
Formation  gas  pay  se^on  of  from  10  to 
46  feet  is  penetrated  by  the  dry  holes.3 
Amerada  further  argued  that  the  dry 
holes  should  be  view^  as  non¬ 
commercial  penetrations  of  the  Red 
River  Fmmation  that  have  a  pay  section, 
since:  (1)  Fluids  may  be  pump^  into 
•the  for^tion,  (2)  drilling  mud  was 
recovered  on  drill  stem  tests,  and  (3) 
load  fluids  were  recovered  during 
production  tests.  It  asserts  that  this  is 
evidence  that  a  pay  section  is  present, 
but  that  it  has  an  in  situ  perm^ility 
that  is  too  small  to  measure. 

Staff’s  Second  Tolling  Letter 

By  letter  dated  July  8, 1993,  staff  again 
tolled  the  45-day  review  period,  because 
the  information  submitted  by  Amerada 
was  not  sufficient  to  establi^  that  a  gas 
pay  section  exists  in  each  of  the  three 
d^  holes.  Staff’s  letter  pointed  out  that 
a  formation  e^diibiting  an  ability  to 
accept  and  produce  fluids  may  still  not 
have  a  pay  section  if  an  adequate 
accumulation  of  gas  is  not  present. 

Staff’s  letter  also  pointed  out  that,  when 
drilling  results  in  a  dry  hole  penetration 
of  a  formation,  it  is  berause  the  dry  hole 
typically  lacks  the  necessary 
combination  of  characteristics  in 
common  with  the  producing  wells  to 
demonstrate  that  a  gas  pav  section 
actually  exists  in  tlm  d^  hole. 

Staff  further  noted  that  dry  holes 
typically  exhibit  diaracteristics  that 
diffar  from  productive  wells,  including 
differences  in  lithological  characteristics 
and  well  log  responses  (such  as  lower 
net  pay  thi^ess,  lower  porosity,  and/ 
or  higW  water  saturation  than  ffie 
productive  wells).  Staff  pointed  out  that 
the  combination  of  these  diffirences 
t3rpically  indicate  that  a  potentially 
commercial  accumulaticm  of  gas  simply 
does  not  exist  in  the  formation  at  the 
dry  hole  location,  such  that  the  dry 
holes  would  not  comparable  to  the 
producing  wells. 

Tight  Foimation  Detenninatioii.  99  FERC  1 61,306 
(1992). 

*  Anumk  dflfined  tbs  bonoduiM  of  th«  allagad 
pay  lactioiia  as  those  porttODS  of  the  fonnation  with 
a  porosity  of  6  percent  or  mora 


North  Dakota’s  Second  Reply 
On  September  7, 1993,  North  Dakota 
submitted  additio^  information 
including  a  log  analysis  for  all  four 
wells  that  it  h^  recrtved  hum 
Amerada.  Based  upon  this  information, 
Amerada  again  argues  that  a  natural  gas 
pay  section  is  present  in  all  of  the  dry 
holes  used  in  averaging  permeability, 
and  that  the  term  non-commercial  b^er 
suites  the  Red  River  Formation  dry 
holes,  because  pay  zones  do  exist  in 
those  wells  but  thisy  have  in  situ 
permeabilities  that  are  too  small  to 
measure. 

Discussion 


Under  §  271.703(c)(2)(iXA)  of  the 
Commission’s  regulations,*  the 
jurisdictional  agency  must  determine 
that  the  expected  average  in  situ 
permeability  to  gas  throughout  the  pay 
section  of  a  formation  is  not  expected  to 
exceed  0.1  md  for  the  formation  to 
qualify  as  tight  North  Dakota  asserts 
that  t^  average  Red  River  Formation 
permeability  is  0.065  md.  However,  the 
0.065  md  value  is  not  an  arithmetic 
mean  derived  from  actual  producing 
well  data,  but  an  average  of  actual  data 
from  a  producing  well  (from  the 
McKeen  well)  and  assigned  values  from 
non-producing  wells  (firam  the  three  dry 
holes).  As  disoissed  ImIow,  there  is  no 
basis  for  the  inclusion  of  the  asserted 
0.00  md  dry  hole  permeability  values  in 
the  computation  of  averages  in  situ 
permeability  of  the  Red  Itiver 
Formation. 

Staff’s  second  tolling  letter  indicated 
that  the  Commission  previously  has 
refused  to  accept  dry  hole  permeability 
data  if  the  dry  hole  data  fails  to  show 
that  a  potentially  commercial 
accumulation  of  gas  exists  in  the 
formation  at  the  dry  hole  location.  Thus, 
in  rejecting  dry  hole  data  in  determining 
the  permeability  of  a  formation,  the 
Commission  in  Wyoming-23  stated  that: 

The  regulations  require  the  in  situ 
permeability  to  be  estimated  throughout  the 
pay  section  because  they  are  focused  on  the 
actual  portions  of  a  foriution  that  will 
produce  gas.* 

In  other  words,  even  though  a  portion 
of  the  formation  penetrated  at  a  ^ven 
location  by  a  well  might  produce 
minute  quantities  of  gas,  if  the 
accumulation  of  gas  in  place  at  that 
location  is  not  sufficient  to  produce 
commercial  quantities  that  portion  of 
the  formation  is  not  a  pay  section  and 
the  permeability  of  that  portion  of  the 
fonnation  is  irrelevant  to  the  tight 
fonnation  determination.  Here, 


«ie  CFR  771.703(cK2XcXA)  (1993). 
•56  FERC  at  61. 499. 
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Amerada ’s  own  description  of  the  dry 
holes  is  that  they  are  non-commercial 
and  will  not  be  completed  for 
production.  Hence,  the  portions  of  the 
Red  River  Formation  that  they  penetrate 
are  not  pay  sections  that  can  be 
considered  in  the  determination  of 
whether  the  Rad  River  Formation  as  a 
whole  qualifies  as  a  ti^t  formation. 

The  only  reliable  inmcator  of  the  Red 
River’s  Formation’s  permeability 
characteristics  for  piuposes  of 
production  is  from  where  it  has  been 
found  to  be  productive  and,  thus,  is  the 
permeability  data  from  the  McKeen 
well,  the  only  well  completed  for 
production  in  the  Red  ^ver  Formation 
within  the  recommended  area. 

Furthermore,  we  reject  Amerada’s 
claim  that,  based  on  well  log  data  and 
recovery  of  load  fluids  during 
roduction  tests  from  the  dry  holes,  it 
as  shown  that  a  pay  zone  does  exist  in 
each  of  the  three  dry  holes.  Amerada 
asserts  that  (1)  well  log  data  showing  the 
porosities,  water  saUirations  and  alleged 
pay  thickness  values  for  the  dry  holes 
are  similar  to  well  log  values  for  the 
McKeen  Well,  (2)  that  this  allied 
similarity  shows  that  the  portion  of  the 
Red  River  Formation  penetrated  by  the 
dry  holes  have  characteristics  similar  to 
the  portion  penetrated  by  the  McKeen 
Well,  and  (3)  therefore,  xmder  its  theory, 
the  dry  holes  penetrate  pay  sections. 
Further,  it  asserts  that  recovery  of  load 
flmds  during  production  tests  from  the 
dry  holes  shows  that  they  penetrate  pay 
sections,  although  it  asserts  that  the 
actual  permeability  of  the  alleged  pay 
sections  is  too  low  to  measure.  Finally, 
Amerada  asserts  that  the  portions  of  the 
Red  River  Formation  penetrated  by  the 
dry  holes  must  have  (maracteristics 
similar  to  the  portion  thereof  penetrated 
by  the  McKeen  Well  because  they  all 
penetrate  a  dolomitic  limestone. 

First,  our  review  of  the  relevant  well 
logs  shows  that  the  portions  of  the  Red 
River  Formation  penetrated  by  the  dry 
holes  exhibits  markedly  diSerent  log 
responses  than  those  of  the  logs  from 
the  McKeen  well.  Second,  well  logs 
{done  are  insufficient  to  conclusively 
establish  production  characteristics  of  a 
formation  and,  in  particular, 
permeability  at  that  location.  Pressure 
build-up  or  other  tests  must  be 
conducted  and  none  were  submitted. 
Third,  contrary  to  Amerada,  the 
recovery  of  load  fluids  during 
production  tests  on  the  dry  holes  does 
not  show  that  they  are  capable  of 
commercial  gas  production.*  Finally, 


•  In  any  event,  we  note  that  the  tact  the  zones 
penetrat^  by  the  dry  holes  have  the  demonstrated 
ability  to  accept  and  produce  fluids  shows  that  they 
must  have  more  than  the  0.00  md  permeability  that 
Amerada  would  impute  to  them. 


the  fact  that  the  dry  holes  penetrate  the 
dolomitic  limestone  of  the  Red  River 
Formation  proves  nothing.  The 
deposition,  lithology  and  post- 
depositional  characteristics  of  a 
dolomitic  limestone  formation  can  vary 
throughout  the  formation. 

In  view  of  the  foregoing,  the 
Commission  does  not  beUeve  the  record 
demonstrates  that  the  dry  holes 
penetrate  pay  sections  of  the  Red  River 
Formation  that  can  be  relevant  to  the 
tight  formation  determination  for  that 
formation.  Accordingly,  the 
Commission  finds  that  it  was 
inappropriate  to  average  the  alleged  0.00 
md  factors  frnm  the  dry  holes  into  the 
permeability  calculation,  and  that  only 
the  permeability  data  from  the  McKeen 
Well  should  have  been  used  which 
shows  that  the  Red  River  Formation 
exceeds  the  Commission’s  permeability 
standard.  On  this  basis,  the  Commission 
finds  that  North  Dakota’s  determination 
is  not  supported  by  substantial  evidence 
in  the  record  upon  which  it  was  made. 

Under  §  275.202(a)  of  the 
Commission’s  regulations,  the 
Commission  may  make  a  preliminary 
finding,  before  any  determination 
becomes  final,  that  the  determination  is 
not  supported  by  substantial  evidence 
in  the  record.  Based  on  the  foregoing 
facts,  the  Commission  hereby  makes  a 
preliminary  finding  that  No^  Dakota's 
determination  is  not  supported  by 
substantial  evidence  in  the  record  upon 
which  it  was  made.  North  Dakota  or  the 
applicant  may,  within  30  days  from  the 
date  of  this  preliminary  finding,  submit 
written  comments  and  request  an 
informal  conference  with  the 
Commission  pursuant  to  section 
275.202(f)  of  the  regulations.  A  final 
Commission  order  will  be  issued  within 
120  days  after  the  issuance  of  this 
preliminary  finding. 

By  direction  of  the  Commission. 

Lois  D.  Cashell, 

Secrefoiy. 

[FR  Doc.  93-26412  Filed  10-26-93;  8:45  am] 
BOJJNQ  CODC  SriT-OI-M 


[Docket  No.  RP93-186-001] 

Carnegie  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

October  21, 1993. 

Take  notice  that  on  October  15, 1993, 
Carnegie  Natural  Gas  Company 
(Carnegie),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  substitute 
and  revised  tariff  sheets; 

First  Revised  Sheet  No.  3 
Sub  Second  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  40 


First  Revised  Sheet  No.  141 
First  Revised  Sheet  No.- 142 
First  Revised  Sheet  No.  143 
First  Revised  Sheet  No.  144 
First  Revised  Sheet  No.  145 
First  Revised  Sheet  No.  146 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheets  in  compliance  with 
the  Commission’s  Order  in  Docket  No. 
RP93-186-000  dated  September  30, 
1993,  which  required  C^egie  to  file 
proposed  tariff  language  establishing  an 
Account  No.  858  cost  tracking 
mechanism  to  recover  the  costs 
associated  with  tmassigned  upstream 
pipeline  capacity. 

Carnegie  states  that  copies  of  the 
filing  were  served  upon  all  parties  to  the 
above-captioned  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  October  28, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  93-26386  Filed  10-26-93;  8:45  am] 
BNJJNO  CODE  snr-oi-M 


[Docket  No.  TQ94-1-2-002] 

East  Tennessee  Natural  Gas  Co.; 
Compliance  Riing 

October  21, 1993. 

Take  notice  that  on  October  14, 1993, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Second  Sub  41st  Revised 
Tariff  Sheet  Nos.  4  and  5,  with  an 
effective  date  of  October  1, 1993. 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission’s  Letter  Order  dated 
September  29, 1993,  in  Docket  No. 
TQ94-1-2-000  and  001  requiring  East 
Tennessee  to  track  the  correct  rates  of  its 
supplier,  Tennessee  Gas  Pipeline 
Company. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  ^ 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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825  North  Capitol  Street.  NE., 

Washington.  DC  20426.  in  aoccmlance 
with  Se^on  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  protests  riiould  be 
filed  on  or  before  October  28. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protastants  parties 
to  this  proceeding.  Co^es  of  this  filing 
are  on  file  and  available  for  public 
inspection. 

LoisD.CasMl. 

SacTStmy. 

[FR  Doc.  93-26383  Filed  10-26-03;  8:45  am] 
aaiato  coos  snr-et-M 

[Docket  Na  TQ94-1-2-003] 

East  Tsnnesses  Natural  Oas  Co.; 
Rsviaad  CompOanca  FMng 

OctotMT  21. 1993. 

Take  notice  thM  on  October  19. 1993, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Substitute  42nd  Revised 
Tariff  Sheet  lioA.  4  and  5,  with  an 
effective  date  of  October  1. 1993. 

East  Tennessee  states  thk  the  purpose 
of  this  filing  is  to  revise  its  Octo^  14, 
1993,  filing  in  compliance  with  the 
Commission’s  Letter  Oder  dated 
September  29. 1993.  in  Docket  No. 
TQ94-1-2  requiring  East  Tennessee  to 
track  the  correct  rates  of  its  supplier. 
Tennessee  Gas  Pipeline  Company  fOe 
October  14  Compliance  Filing).  Eak 
Teimessee  has  determined  the  October 
14  Compliance  Filii^  inadvertently 
failed  to  reflect  the  gas  rates  filed 
September  30, 1993,  on  Forty-Second 
Revised  Sheet  Nos.  4  and  5,  in  Docket 
No.  TF94-1-2,  effective  October  1, 

1993.  East  Tennessee  hereby  submits 
Substitute  Forty-Second  Revised  Sheet 
Nos.  4  and  5  to  reflect  the  demand  rates 
filed  October  14  in  Docket  Na  TQ94-1- 
2  as  well  as  the  gas  rates  filed  in  Docket 
No.  TF94-1-2. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  ^1 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Fedmel  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  section  211  of  the  Commission’s 
Rviles  of  Practka  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  cm  (X  before  October  28, 1993. 
Protests  will  be  considered  by  die 
Commission  in  determining  the 
appropriatb  acticm  to  be  tal^,  but  will 


not  serve  to  make  protestants  parties  to 
this  imiceeding.  Copies  of  this  filing  are 
on  file  and  avaikfole  for  public 
inspection. 

Lois  D.  CashaU, 

Seoefoiy. 

(FR  Doc  93-26384  Filed  10-26-93;  8:45  am] 
eauNQ  COOS  snr-ot-ai 


(Dochsl  No.  CP94-2S-00(8 

Florida  Qaa  Tranamiaalon  Ca; 

Raquaat  Undar  Blanlcat  Authorization 

October  21, 1993. 

Take  nodes  that  on  October  13, 1993, 
Fl(»da  Gas  Transmissiem  Company 
(FGT),  1400  Smith  Street.  P.O.  Box 
1188,  Housfixi,  Texas  77251-1188,  filed 
in  Docket  No.  CP94-25-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  for 
Chesapeake  Utilities  Dxporatioo 
(Chesapeake),  under  FGT’s  blanket 
certificate  issued  in  Docket  Na  CP82- 
553-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  folly  set 
forth  in  the  request  thtd  is  on  file  with 
the  Conunission  ainl  open  to  public 
inspection. 

FGT  proposes  to  construct  and 
operate  a  new  tap,  approximately  100 
feet  of  8-inch  connecting  pipe,  a  turbine 
meter  run,  and  related  appurtenant 
facilities.  The  proposed  tap  would  be 
located  near  mile  post  25.0  on  FGT’s 
Sarasota  Lateral  in  Polk  County,  Florida, 
and  would  accommodate  up  to  5,640 
MMBtu  per  day  and  up  to  2,058,600 
MMBtu  per  year  of  natural  gas. 

Construction  cost  is  estimated  to  be 
$210,112,  of  which,  Chesapeake  would 
reimburse  FGT. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issiiance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  interventiem  and  pursuant  to 
§  157.205  of  the  Regulations  undw  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  wididrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorizati<m  pursuant  to  section  7  of 
the  Natural  Gm  Act 
Lois  D.  Cashett, 

Seaetaiy. 

(FR  Do&  93-26378  Filed  10-26-93;  8:45  am] 
BMJJNO  CODS  SMT-OI-M 


(Docket  Na  RP04-21-000) 

Northern  Natural  Qaa  €04  Proposed 
Changes  In  FERC  Gas  Ta^ 

October  21, 1993. 

Take  notice  that  on  October  14, 1993, 
Northern  Natural  Gas  Oxnpany 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
November  1, 1993: 

Second  Revised  Sheet  No.  50 
Second  Revised  Sheet  No.  51 
Second  Revised  Sheet  Na  53 
First  Revised  Sheet  Na  296 

Northern  states  that  the  filing 
establishes  the  mechanism  and 
surdimge  rates  whereby  Northern  will 
collect  the  costs  associated  with  system 
balancing  agreements  (SBAs)  executed 
to  assist  Nc^em  in  managing  peak 
demand  swings  in  its  temperature- 
sensitive  Market  Area  by  providing  for 
no-notice  swings  and  line  pack 
replenishment. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Northern’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC,  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  26, 1993. 
Protests  will  be  considered  by  the 
Conunission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  Cariidl, 

Secretary. 

(FR  Doc.  93-26385  Filed  10-26-93;  8:45  am] 

aauMO  oooc  tnr-oi-w 


Federal  Register  /  Vol.  58,  No.  206  /  Wednesday,  October  27,  1993  /  Notices 


57823 


[Dodwt  No.  RPS4-25-000] 

Northwest  Alaskan  Pipeline  Co;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  21, 1993. 

Take  notice  that  on  October  15, 1993, 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  2,  the  following  revisions  to 
Rate  Schedules  X-1,  X-2  and  X-3,  with 
a  proposed  elective  date  of  November 
1, 1993. 

Northwest  Alaskan  states  that  the 
proposed  tariff  revisions  to  Rate 
Schedule  X-1  implement,  in  part,  a 
broader  transaction  which  is  intended  to 
restructure  the  arrangements  among 
Northwest  Alaskan,  its  supplier.  Pan- 
Alberta  Gas,  Ltd.  (Pan-Albarta),  its 
purchaser.  Northern  Natural  Gas 
Company  (Northern)  and  Northern 
Border  Pipeline  Company.  Northwest 
Alaskan  states  that  the  proposed  Rate 
Schedule  X-1  tariff  revisions  provide,  in 
summary,  for  an  assignment  at  Pan- 
Alberta’s  request  of  the  Gas  Purchase 
Agreement  ^tween  Northwest  Alaskan 
and  Northern  (the  Northern  Agreement) 
from  Northern  to  Pan-Alberta  Gas  (U.S.) 
Inc.  (PAG-US),  elimination  of  a 
settlement  payment  obligation,  and  a 
change  in  the  commodity  portion  of  the 
price  to  be  paid  by  PAG-US  under  the 
Northern  Agreement. 

Northwest  Alaskan  further  states  that 
the  proposed  replacement  of  Rate 
Schedules  X-2  and  X-3  conforms  those 
Rate  Schedules  to  the  existing  terms  of 
the  Gas  Purchase  Agreements  between 
Northwest  Alaskan  and  Panhandle 
Eastern  Pipe  Line  Company  and  United 
Gas  Pipe  Line  Company,  both  of  which 
Agreements  have  b^n  assigned  by  the 
purchasers  to  PAG-US  and  reflect  the 
changes  necessitated  by  that 
assignment,  together  with  a  change  to 
the  minimum  volume  obligations  under 
Rate  Schedule  X-3. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  R^ulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  28, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  Cashdl, 

Secretary. 

(FR  Doc.  93-26387  Filed  10-26-93;  8:45  am] 
BNJJNQ  CODE  t717-01-M 


[Docint  No.  CP94-27-000] 

Northwest  Pipeline  Corp.,  Notice  of 
Request  Under  Blanket  Authorizadon 

October  21. 1993. 

Take  notice  that  on  October  14, 1993, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
Qty,  Utah  84158,  fil^  in  Do^et  No. 
CP94-2 7-000  a  request  pursuant  to 
§§  157.205  and  157.  212  of  the 
Commission’s  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  an  upmded  delivery  point 
in  Idaho  Falls,  Id^o,  to  accommodate 
increased  dehveries  to  IGI  Resources, 

Inc.  (IGI).  under  Northwest’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  upgrade  the 
existing  facilities  as  the  Id^o  Falls 
Meter  Station  to  accommodate  an 
increase  in  the  delivery  of  firm 
transportation  volumes  to  IGI  on  behalf 
of  Intermountain  Gas  Company 
(Intermountain).  It  is  explained  that  the 
increase  in  capacity  was  requested  by 
Intermountain.  It  is  asserted  that  the 
upgraded  facilities  would  increase  the 
maximum  design  delivery  capacity  from 
approximately  50,000  Dt  Equivalent  of 
natural  gas  per  day  to  56,667  Dt 
equivalent  per  day.  It  is  further  asserted 
that  IGI  has  requested  a  reallocation  of 
4,000  Dt  equivalent  of  gas  per  day  from 
the  Payette  and  Gooding  delivery  points 
to  the  Idaho  Falls  delivery  point.  'The 
cost  of  the  upgraded  fadUties  is 
estimated  at  $200.  It  is  stated  that 
Intermountain  has  agreed  to  reimburse 
Northwest  for  the  construction  cost. 

Any  person  or  the  Commissin’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission 
file  pursuant  to  rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gm  Act. 

Lois  D.  Cashall, 

Secretary. 

[FR  Doc.  93-26388  Filed  10-26-93;  8:45  am] 
SaUNQ  CODE  SHT-OI-M 


[Docket  No.  RP04-24-000] 

Pacific  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  21, 1993. 

Take  notice  that  on  October  15, 1993, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  fiUng  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A,  the  following  revised  tariff 
sheets,  to  become  effective  November  5. 
1993: 

First  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  6 
Original  Sheet  Na  6A 

PGT  states  that  it  is  tendering  the 
revised  tariff  sheets  to  commence 
recovery  of  approximately  $154  million 
of  gas  supply  realignment  (GSR)  costs  in 
accordance  with  Si^on  30  of  the 
(General  Terms  and  Conditions  of  PfTT’s 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1-A  and  the  Commission’s  Orders 
of  July  12. 1993  and  October  1. 1993,  in 
PGT’s  restructuring  case.  Docket  No. 
RS92-4&-000.  The  amount  of  GSR  costs 
proposed  to  be  recovered  represents 
75%  of  the  GSR  costs  PGT  has  so  far 
agreed  to  pay  pursuant  to  written 
oblis^ons. 

POT  states  that  it  will  recover  25%  of 
its  GSR  costs  by  means  of  a  direct  bill 
and  50%  of  its  G^  costs  by  means  of 
a  volumetric  surcharge  applicable  to 
service  under  Rate  S^edules  FTS-1 
and  rrS-1.  In  the  event  no  party 
successfully  challenges  the  prudence  of 
PGTs  GSR  costs,  PCT  will  absorb  the 
remaining  25%  of  its  GSR  costs. 

PGT  further  states  that  a  November  5, 
1993,  effective  date  for  the  above- 
referenced  sheets  is  proposed  so  that 
PGT’s  recovery  of  its  GSR  will 
commence  approximately  with  its 
payment  of  tne  GSR  costs  and  the 
initiation  of  restructuring  on  PGT’s 
system. 

PGT  states  that  copies  of  its  filing 
were  served  on  all  parties  to  this 
proceeding.  Jurisdictional  customers 
and  interest^  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  28, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  93-26382  Filed  10-26-93;  8:45  am] 
BILUNQ  cooe  IT17-01-M 


[Docket  Na  ER82-418-0361 

System  Energy  Resources,  Inc.;  Order 
Clarifying  Policy  Regarding 
Decommissioning  Trust  Fund 
Requirements 

Issued:  October  20, 1993. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey,  James  J. 
Hoecker,  and  Domdd  F.  Santa,  Jr. 

Background 

Section  1917  of  the  Energy  Policy  Act 
of  1992  (EPAct),i  inter  alia,  repealed  a 
portion  of  section  468A(e)(4)  of  the 
Internal  Revenue  Code  (IRC)  which 
formerly  limited  the  types  of 
investments  in  which  a  Nuclear 
Decommissioning  Reserve  Fund  could 
invest  and  still  qualify  for  tax  benefits. 
Prior  to  the  enactment  of  section  1917, 
such  investments  were  limited  to:  (1) 
Public  debt  securities  of  the  United 
States;  (2)  obligations  of  a  State  or  local 
government  which  are  not  in  default  as 
to  principal  or  interest;  and  (3)  time  or 
demand  deposits,  in  a  bank  (as  defined 
in  section  581  of  the  IRC)  >  or  an  insured 
credit  union  (within  the  meaning  of 
section  101(7)  (of  the  Federal  Credit 
Union  Act,  12  U.S.C.  1752(7)  (1988)) » 
located  in  the  United  States. 


>Pab.  L  102-486, 106  SUt  2776,  3024-25  (1992); 
See  26  U.S.C  468A(e)  (1988). 

>26  U.S.C  581  (1988)  provides  that:  (Uhe  term 
"Bank’’  means  a  bank  or  trust  company 
incorporated  and  doing  business  under  the  laws  of 
the  United  States  (including  laws  relating  to  the 
District  of  Columbia)  or  of  any  State,  a  substantial 
part  of  the  business  of  which  consists  of  receiving 
deposits  and  making  loans  and  discounts,  or 
exercising  fiduciary  poerers  similar  to  those 
permitted  to  national  hanks  under  authority  of  the 
Comptroller  of  the  Currency,  and  which  is  subject 
by  law  to  supervision  and  examiitation  by  State  or 
Federal  authority  having  supervision  over  banking 
institutions.  Such  term  also  means  a  domestic 
building  and  loan  association. 

*  Section  1752(7)  provides  that  [t]he  term 
"insured  credit  union"  means  any  credit  union  the 


In  1986,  in  System  Energy  Resources, 
Inc.  {SERI),*  the  Commission  set  forth 
guidelines  for  all  pubic  utilities  to  use 
in  developing  external 
decommissioning  trust  funds.  In  those 
guidelines,  the  ciommission  stated: 

The  trustee  shall  not  invest  in  any 
securities  issued  by  the  utility  beneficiary,  its 
successors  or  assigns,  but  shall  limit  the 
investment  to  those  allowed  in  the  [Internal 
Revenue  Service]  regulations  *  *  *. 

37  FERC  61,727  (emphasis  added).  The 
IRS  regulations  to  which  the  order 
referred  limited  the  investments  to  those 
dted  in  the  portion  of  IRC  section  468A 
repealed  by  section  1917  of  EPAct. 

On  December  30, 1992,  the  Internal 
Revenue  Service  (IRS)  issued  a  final  rule 
that  modified  the  IRS  regulations  to 
implement  IRC  section  468A,  as 
amended  by  section  1917  of  EPAct.  In 
the  preamble  to  that  rule,  the  IRS  stated: 

The  Treasruy  Department  and  the  Internal 
Revenue  Senrvice  believe  that  (Congress 
intended  the  changes  made  by  section  1917 
to  shift  oversight  of  the  types  of  investments 
made  by  nuclear  decommissioning  funds  to 
the  public  utility  commissions. 

57  FR  62,189  (December  30, 1992).  This 
statement  is  consistent  with  the  House 
Ways  and  Means  Conunittee  Report, 

H.R.  Rep.  No.  474, 102d  Cong.,  2d  Sess., 
pt  6,  at  47:  “The  Committee  believes 
that  a  nuclear  decommissioning  fund 
should  be  allowed  to  invest  in  any  asset 
that  is  considered  appropriate  by  the 
applicable  public  utility  commission  or 
other  State  regulatory  body.” 

Discussion 

In  light  of  section  1917  of  EPAct  and 
the  IRS’  revised  regulations,  the 
(Commission  must  clarify  its  SERI 
investment  policy.  The  (Commission  in 
SERI  limited  the  types  of  investments  in 
which  decommissioning  funds  subject 
to  its  jurisdiction  may  invest,  in  order 
to  ensure  that  ratepayer-contributed 
funds  will,  in  fact,  be  available  when 
decommissioning  occurs.  The 
Commission  incorporated  the  IRS 
regulations  into  its  investment 
guidelines  because  the  regulations 
"satisfy,  in  part,  our  concern  regarding 
the  adequacy  of  a  decommissioning 
fund.”  37  F^C  at  61,726.  Thus,  as 
noted  above,  the  (Commission  required  a 
trustee  of  a  decommissioning  fund  to 
"limit  the  investments  to  those  allowed 
in  the  IRS  regiUations  *  *  *.”  37  FERC 
at  61,727.  As  further  evidence  of  the 
(Commission’s  overriding  concern  about 
the  security  of  a  decommissioning  fund, 
the  Commission  stated: 


member  accounts  of  which  are  insured  in 
accordance  with  the  provisions  of  subchapter  II  of 
thin  chapter  •  •  •. 

«37  FERC  1  61,261  (1986). 


We  will  allow  a  utility  to  deviate  from  the 
requirements  outlined  above  to  the  extent 
that  it  can  demonstrate  that  its  proposal 
provides  an  equal  or  greater  assurance  of  the 
availability  of  funds  at  the  time  of 
decommissioning  and  is  at  least  as  beneficial 
to  consumers  as  are  the  specified 
requirements. 

37  FERC  at  61.727.S 
As  noted,  the  House  Ways  and  Means 
(Committee  report  on  section  1917  of  the 
EPAct  and  the  preamble  to  the  IRS 
regulations,  implementing  section  1917 
emphasize  (Congress’  intent  that  a 
nuclear  decommissioning  fund  be 
allowed  to  be  invested  in  any  asset 
deemed  appropriate  by  the  applicable 
public  utility  regulator.  To  that  end,  we 
find  that  the  former  IRS  regulations, 
limiting  the  type  of  investments  in 
which  a  Nuclear  Decommissioning 
Reserve  Fimd  may  invest,  continue  to  be 
appropriate  for  decommissioning  funds 
subject  to  our  jurisdiction.  We  continue 
to  believe  that  the  security  of  a 
decommissioning  fund  is  of  primary 
importance.  'Thus,  the  Commission 
reaffirms  the  application  of  the  SERI 
guidelines  to  such  funds  except  to  the 
extent  a  public  utility  can  demonstrate 
in  advance  that  a  proposal  offers  equal 
or  greater  assurance  of  the  availabiUty  of 
funds  at  the  time  of  decommissioning 
and  is  at  least  as  beneficial  to  consumers 
as  are  the  specified  guidelines. 

The  Commission  orders: 

(A)  Except  to  the  extent  that  a  public 
utility  can  demonstrate  in  advance  that 
a  proposal  offers  equal  or  greater 
assurance  of  the  availability  of  funds  at 
the  time  of  decommissioning  and  is  at 
least  as  beneficial  to  cons\imers  as  the 
guidelines  specified  below,  public 
utilities  shaU  limit  the  investments  in 
Nuclear  Decommissioning  Reserve 
Funds  to:  (1)  Public  debt  securities  of 
the  United  States;  (2)  obligations  of  a 
State  or  local  government  which  are  not 
in  default  as  to  principal  or  interest;  and 
(3)  time  or  demand  deposits  in  a  bank, 
as  defined  in  26  U.S.C.  581  or  an 
insured  credit  union,  within  the 
meaning  of  12  U.S.C.  1752(7),  located  in 
the  United  States. 

(B)  The  Secretary  shall  promptly 
publish  a  copy  of  ^s  order  in  the 
Federal  Register. 

By  the  Commission. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-26417  Filed  10-26-93;  8:45  am] 
eauNQ  cooc  snr-oi-M 


6  See  also  Vennont  Yankee  Nuclear  Power 
Corporation,  52  FERC  161,141  at  61,583-84  (1990) 
which  reiterates  the  Commission’s  policy  that  a 
proposal  must  provide  an  equal  or  greater  assurance 
of  fwd  availability  and  be  at  least  as  beneficial  to 
consumers  as  a  SERI  strategy. 


Federal  Register  /  VoL  58,  No.  206  /  Wednesday,  October  27.  1003  /  Notices 


57825 


[Docket  Noe.  RS82-13-006.  CP82-487-041. 
RP86-10-021,  RP8»-34-007,  RP92-163- 
005,  RP92-1 70-005,  and  RP92-23&-003  (Not 
ConeoUdated)] 

Wllliston  Basin  Interstate  Pipeline  Co.; 
Compliance  Tariff  Rling 

October  21, 1992. 

Take  notice  that  on  October  15, 1993, 
Wllliston  Basin  Interstate  Pipeline 
Company  (Wllliston  Basin),  200  North 
Third  Street,  suite  300,  Bismarck,  North 
Dakota  58501,  tendered  for  filing  certain 
tariff  sheets  to  Second  Revised  Volume 
No.  1  and  Original  Volume  No.  2  of  its 
FERC  Gas  Tariff. 

Wllliston  Basin  states  that  the  tariff 
sheets  submitted  herewith  reflect  rates 
designed  on  the  basis  of  final,  binding 
nominations  of  post-Order  No.  636 
service  levels  by  its  converting  sales 
customers. 

As  directed  by  the  Commission  in 
Ordering  paragraph  (A)  of  the 
SeptemW  17, 1993,  Order,  the 
proposed  effective  date  of  Uiese  tariff 
sheets  is  November  1, 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
E>C  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
to  ^e  proceeding  must  file  a  motion  to 
intervene.  (Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-26379  Filed  10-26-93;  8:45  am] 
BHUNQ  CODE  S717-01-M 


[Docket  No.  RP93-17S-001] 

Wllliston  Basin  Interstate  Pipeline  Co.; 
Compliance  Filing 

October  21, 1993. 

Take  notice  that  on  October  15, 1993, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  submitted 
its  Compliance  Filing  pursuant  to  the 
Conunission’s  SeptemW  30, 1993, 
"Order  Accepting  and  Suspending 
Tariff  Sheets  Subject  to  Refund  and 
Conditions  and  Establishing 
Conference.” 


Williston  Basin  states  that  in 
accordance  with  Ordering  Paragraph  (B) 
of  the  Commission’s  Order,  a 
verification  of  the  settlement  payment 
made  to  Koch  Hydrocarbon  Company  is 
contained  in  the  filing.  The  relief 
obtained  by  Williston  Basin  in  exchange 
for  the  settlement  payment  is  delineated 
in  the  "Settlement  and  Release  of 
Claims”  dated  August  11, 1993,  which 
document  was  also  included  in  the 
filing  and  is  to  be  treated  in  a 
confidential  manner  pursuant  to 
§  388.112  of  the  Commission’s 
Regulations.  As  specified  in  Ordering 
Paragraph  (C),  Williston  Basin  further 
submitted  a  complete  version  of  its  First 
Revised  Volume  No.  1  on  electronic 
medium  and  a  hard  copy  of  Substitute 
Original  Sheet  No.  123J  (First  Revised 
Volume  No.  1)  to  Williston  Basin’s 
FERC  Gas  Tariff,  to  be  effective  October 
1. 1993. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Re^atoiy  Commission, 
825  North  Capitol  Street,  NE., 
Washington  IXl  20426,  in  accordance 

with  Rule  211  of  the  (Commission’s  _ 

Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  October  28, 1993. 
Protests  will  be  considered  by  the 
(Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  the 
non-confidential  portions  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretoiy. 

[FR  Doc.  93-26381  Filed  10-26-93;  8:45  am] 
eiLUNQ  CODE  t717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4793-91 

Add  Rain  Program;  RnaJ  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  permits. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  [EPA]  is  issuing  five- 
year  Add  Rahi  per^ts,  according  to  the 
Add  Rain  Program  regulations  [40  CFR 
part  72],  to  the  followMg  5  utility 
plants;  Elmer  Smith  and  HMP&L  Station 
2  in  Kentucky;  Brunner  Island  and 
Simbury  in  Pennsylvania:  and  Moimt 
'Storm  in  West  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Brunner  Island,  Simbriry,  and  Mount 
Storm:  Kimberly  Peck  at  (215)  597- 


9839.  Air,  Radiation  and  Toxics 
Division,  EPA  Region  3  (3AT-22),  841 
Chestnut  Bldg.,  Pmladelphia,  PA  19107. 
For  Elmer  Smith  and  Hh^&L  Station  2: 
Brian  Beals  at  (404)  347-5014.  Air, 
Pestiddes  and  Toxics  Management 
Division,  EPA  Region  4,  345  Cknirtland 
Ave.  NE.,  Atlanta,  GA  30365. 

Dated:  October  19, 1993. 

Brian  J.  McLean, 

Director.  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[FR  Doc.  93-26406  Filed  10-26-93;  8:45  am] 
BIUJNQ  CODE  aseo-so-p 


[OPP-1 80904;  FRL  4646-8] 

Pesticide  Programs  Annual  Report  on 
Crisis  Exemptions 

AGENCY:  Environmental  Protection 
Agency.  (EPA) 

ACTION:  Notice. 

SUMMARY:  This  notice  siunmarizes  the 
number  of  crisis  exemptions  declared 
and  the  number  of  crisis  exemptions 
revoked  during  fiscal  year  1992.  Dtiring 
1992,  State  and  Federal  agencies  issued 
85  crisis  exemptions  authorizing 
unregistered  pestidde  uses  in 
accordance  with  the  regulations  in  40 
CFR  166.40  pursuant  to  section  18  of  the 
FIFRA.  During  this  same  time  period, 
EPA  revoked  two  crisis  exemptions  and 
revoked  the  authority  to  utili^  the 
crisis  provisions  for  two  pesticide  uses. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rebecca  S.  Cool,  Registration 
Division  (7505W),  Office  of  Pestidde 
Programs,  Environmental  Protection 
Agency,  401 M  St,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  6th  Floor,  Crystal 
Station  I,  2800  Jefferson  Davis  Highway, 
Arlington,  VA,  703-308-8417. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  pursuant  to  section  18  of  the 
F^eral  Insectidde,  Fimgidde,  and 
Rodentidde  Ad  require  EPA  to  issue 
annually  a  notice  for  publication  in  the 
Federal  Register  which  summarizes  the 
munber  of  crisis  exemptions  declared 
and  the  numl)er  of  crisis  exemptions 

revoked.  _ 

Subpart  C  of  40  CFR  part  166  sets 
forth  the  regulations  pertaining  to  crisis 
exemptions.  This  subpart  allows  the 
head  of  a  Federal  or  State  agency  to 
issue  a  crisis  exemption  in  a  situation 
involving  an  unprintable  emergency 
situation  when:  (1)  An  emergency 
condition  exists;  and  (2)  the  time 
element  with  resped  to  the  application 
of  the  pestidde  is  critical,  and  there  is 
not  suffident  time  either  to  reouest  a 
spedfic,  quarantine,  or  public  nealth 
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exemption  or,  if  such  a  request  has  been 
submitted,  for  EPA  to  complete  review 
of  the  request.  This  subpart  also 
provides  for  EPA  review  of  crisis 
exemptions  and  revocation  of 


individual  crisis  exemptions  or  the 
authority  of  a  State  or  Federal  agency  to 
utilize  the  crisis  provisions. 

During  the  fisc^  year  1992  (October  1, 
1991  through  September  30, 1992),  85 


crisis  exemptions  were  declared  by 
State  and  Federal  agencies.  A 
breakdown  of  the  FT’92  crisis 
declarations  by  State/Federal  agency 
follows: 


Stata/Federal  Agency 

No.  of  crisis  exemptions 

Pesticide 

Site 

Arizona . 

2 

Avermectin 

Melons 

Bifenthrin 

Melons 

Arkansas . 

1 

Fomesafen 

Snap  beans 

California . . . 

14 

Avermectin 

Tomatoes 

Bifenthrin 

Broccoli 

Bifenthrin 

Cabbage 

Bifenthrin 

Caulificwer 

Biferrthrin 

Lettuce 

Bifenthrin 

Rapini 

CartMxin 

Onion  seed 

Cyfhithrln 

Oranges 

Cypermethrln 

Sugar  beets 

Fenamiphos 

Broccoli 

Cauliflower 

Hexakis 

Watermelons 

Mydobutana 

Strawberries 

Propargite 

Avocados 

Triadimefon 

Peppers 

Colorado  . 

4 

Chlorothaionil 

Mushrooms 

Chiorpyrifos 

Wheat 

Cyhalothrin 

Onions 

Permethrin 

Wheat 

Florida . 

1 

Fosetyl-al 

Lettuce 

Idaho . 

3 

Chiorpyrifos 

Wheat 

Paraquat 

Dry  peas, 

Lentils 

Permethrin 

Wheat 

Illinois . 

1 

Fomesafen 

Snap  bearrs 

Indiana . . . 

1 

Cryolite 

Potatoes 

Kansas . . . 

3 

Glyphosate 

Wheat 

Permethrin 

Smalt  grains 

Propiconazole 

Com 

Kentucky . 

1 

Metalaxyl 

Tobacco 

Louisiana . 

2 

Clomazone 

Sweet  potatoes 

Paraquat 

Com 

Michigan . 

2 

Cyromazina 

Potatoes 

Sethoxydim 

Canola 

Minnesota  . 

1 

Glyphosate 

Spring  wheat 

Mississippi . 

2 

Paraquat 

Com 

Paraquat 

Sorghum 

Montana . 

5 

Berxxnyl 

Canola 

Chiorpyrifos 

Small  grains 

Glyphc^te 

Winter  wheat 

Glyphosate 

Spring  wheat 

Permethrin 

S^l  gralrrs 

Nebraska  . . . . 

3 

Chiorpyrifos 

Wheat 

Permethrin 

Wheat 

Sodium  chlorate 

Wheat 

Nevada . . 

1 

Cyhalothrin 

Onions 

New  Mexico  . . 

1 

Chiorpyrifos 

Wheat 

North  Dakota . . 

1 

Glyphosate 

Small  grains 

Oklahoma . . . 

1 

Carbofuran 

Cotton 

Oregon  . 

1 

Pennethrin 

Raspberries 

Pennsylvania . . 

1 

Chiorothalonfl 

Mushrooms 

South  Dakota . . 

3 

Glyphosate 

Small  grains 

Pendimethalin 

Mint 

Permethrin 

Small  grains 

Tennessee  . 

1 

Clomazone 

Cotton ' 
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State/Federai  Agency 

No.  of  crisis  exemptions 

Pesticide 

Site 

Texas  . 

9 

Chkxpyrifos 

Wheat 

Esfenvaleraie' 

Sorghum 

Qlyphosate 

Sorghum 

Iprodione 

Cabbage 

lprodk)ne 

Celery '  > 

Metalaxyl 

Roses 

Permethrin 

Rice 

Propicortazoie 

Com 

TricKlimenol 

Cotton  2 

USDA . 

12 

Brodifacown 

Rose  AtoH 

BromethaNn 

Rose  Atott 

Methyl  bromide 

Asparagus 

Methyl  bromide 

Chayote 

Methyl  bromide 

Qra^ 

Meth^  bromide 

Mei^ 

Methyl  bromide 

Pears 

Methyl  bromide 

Pineapples 

Meth^  bromide 

PlanUUns 

Sodium  cyanide 

Coyote/WHd  dogs 

Sodium  cyanide 

Co^e/WIld  dogs 

Soybean  oU 

Ship  decks,  etc. 

Washington . 

3 

Avermectin 

Hops 

Paraquat 

Dry  peas. 

Lentils 

Permethrin 

Raspberries 

Wisconsin . 

4 

Bromoxynil 

Sweet  com 

Mancozeb 

Ginseng 

Metalaxyl 

Ginsertg 

Sethoxydim 

Canola 

Wyoming . 

1 

Chlorpyrifos 

Wheat 

'  Crisis  revoked 
2  Crisis  authority  revoked 


During  the  1992  fiscal  year,  EPA 
revoked  Tennessee’s  crisis  exemption 
for  the  use  of  clomazone  on  cotton  to 
control  velvetleaf  and  spiirred  anoda, 
based  on  the  determination  that  the  pest 
problem  was  routine.  The  Agency  also 
revoked  Texas’s  crisis  exemption  and 
authority  to  issue  crisis  exemptions  for 
the  use  of  iprodione  on  celery  because 
an  emergency  condition  did  not  exist. 
Finally.  EPA  revoked  Texas’s  authority 
to  issue  crisis  exemptions  for  the  use  of 
triadimenol  on  cotton  seed  to  control 
black  root  rot  after  the  use  season  had 
ended,  based  on  the  finding  that 
registered  alternatives  were  available  to 
control  this  disease. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Crisis  exemptions. 

Dated:  September  23, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  93-26307  FUed  10-26-93;  8:45  am] 
nUMQ  CODE  6S60-60-F 


[PP  3Q421Q/T644;  FRL  4590-3] 

Iprodione;  Establishment  of  Temporary 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  fungicide  iprodione  and 
its  isomer  in  or  on  certain  raw 
agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
Rhone-Poulenc  Agricultural  Company. 
DATES:  These  temporary  tolerances 
expire  April  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  T.  Lewis,  Product  Manager 
(PM)  21,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  703-305-6900. 
SUPPLEMENTARY  INFORMATION;  Rhone- 
Poulenc  Agriculhiral  Company,  P.O. 

Box  12014, 2  T.W.  Alexander  Ehive, 
Research  l^angle  Park,  NC  27709,  has 
requested  in  pesticide  petition  (PP) 
3G4210,  the  establishment  of  temporary 
tolerances  for  the  combined  residues  of 


the  fungicide  iprodione,  3*(3,5- 
dichlorophenyl)-iV-(methyleffiyl)-2 ,4- 
dioxo-l-imidazolidbiecaiboximide,  and 
its  isomer.  3-(l-methylethyl)-N-(3,5- 
dichlorophenyl)>2 ,4-dioxo-l- 
imidazoUdinec^oximide.  expressed  as 
iprodione  equivalents  in  or  on  the  raw 
agricultural  commodities  tangerines  and 
tangelos  at  3.0  parts  per  million  (ppm). 
These  temporary  tolerances  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  264-EUP-94, 
wMch  is  being  issued  imder  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396, 92  Stat.  819;  7  U.S.C  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect 
the  public  health.  'Therefore,  the 
temporary  tolerances  have  been 
established  on  the  condition  that  the 
pesticide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions; 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rhone-Poulenc  Ag  Co.,  must 
immediately  notify  the  EPA  of  any 
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findings  fit)m  the  experimental  use  that 
have  a  bearing  cm  saiety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  April  15, 

1995.  Residues  not  in  excess  of  these 
amoimts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  vrith  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  tPub.  Ln  96- 
354, 94  stat.  1164,  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
reqiiirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  efiect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Anthority:  21  U.S.C  34ea0). 

List  of  Subjects 

Environmental  protection. 

Dated:  May  19, 1993. 

LawrauGS  E.  CoDeen, 

Acting  Dimctor,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc  93-26308  Filed  10-26-93;  8:45  am] 
eauNQ  cooe  asto-ss# 


[FRL-4787-11 

BeaunItfCIreiilar  KnH  and  Dying  Plant 
Site;  Propoaed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  proposed  settlement 

SUtiMARY:  Under  section  122Ch)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CBRCLA),  as  amended  42 
U.S.C.  9601  et  seq.,  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 


Beaunit  Circular  Knit  and  Dying  Plant 
Site,  Baldwin,  Florida  with  five  parties: 
Continental  Assurance  Ccmipany,  El 
Paso  Natural  Gas  Company,  Kayser-Roth 
Corporation,  PepsiCo  Incorporated,  and 
WUmu  Sporting  Goods  Company.  EPA 
will  consider  public  comments  on  the 
proposed  settlement  for  thirty  (30)  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Genies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall,  Waste  Programs 
Branch,  Waste  Management  Dirision, 
U.S.  EPA,  Region  IV,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365, 
404-347-5059. 

Written  comments  must  be  submitted 
to  the  person  above  by  thirty  days  from 
the  date  of  publication. 

Dated:  September  21, 1993. 
fames  S.  Kutzman, 

Acting  Director,  Waste  Management  Division. 
[FR  Doc.  93-26427  Filed  10-26-93;  8:45  am] 
aauNQ  cooc  M60-«ms 


[FRt^-«794-7] 

Enterprise  Recovery  Systeme  Site; 
Proposed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

summary:  Under  sections  104, 106(a), 
107,  and  122  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  the 
Environmental  Protection  Agency  (EPA) 
and  a  group  of  29  Respondents  have 
entered  into  an  Administrative  Order  on 
Consent  (AOC)  for  removal  action.  In 
additional  to  the  performance  of  the 
removal  action,  t^  Respondents  have 
agreed  to  reimburse  EPA  for  response 
costs  incurred  by  EPA  at  the  Enterprise 
Recovery  Systems  Site,  B^ialia, 
Mississippi.  EPA  will  consider  public 
comments  on  the  proposed  settl^ent 
for  thirty  days.  EPA  may  withdraw  from 
or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
propo^  settlement  are  available  frmn: 
Ms.  Carolyn  McCall,  Waste  Programs 
Branch,  W&ste  Management  Division, 
U.S.  EPA,  Region  IV.  345  Courtland 
Street,  NK,  Atlanta.  Georgia  30365, 

(404) 347-5059. 

Written  comment  may  be  submitted  to 
the  person  ehove  within  30  days  of  the 
date  of  publication. 


Dated:  September  30. 1993. 
ILKirkLiiciiis, 

Acting  Director,  Waste  Management  Division. 
[FR  Doc  93-26407  Filed  10-26-93;  8:45  am] 
eaUNQ  COM  K60-60-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Mwagement 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.C.  chapter  35. 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  December  27. 1993. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  tMs 
information  collection,  including 
suggestions  for  reducing  this  bu^en,  to: 
The  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget.  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT. 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obt^ed  by 
calling  or  vrriting  Linda  Borror,  FEMA 
Information  Collections  Clearance 
Officer,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-2624. 

Type:  Extension  of  3067-0034. 

Title:  Application  for  Commimity 
Disaster  Low. 

Abstract:  Section  417(a)  of  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act, 
implemented  by  FEMA  Regulation  44 
CFR  part  206,  subpart  K,  authorizes  the 
President  to  make  loans  to  any  local 
government  which  may  suffar  a 
substantial  loss  of  tax  or  other  revenues 
as  a  result  of  a  major  disaster,  and  has 
demonstrated  a  need  for  financial 
assistance  in  order  to  perform  its 
governmental  functions.  FEMA  Form 
96-7,  Application  for  Federal 
Assistance  (Application  for  Community 
Disaster  Loan),  is  used  by  local 
govenunents  to  request  Federal 
financial  assistance. 

Type  of  Respondents:  Local 
governments. 
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Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  30  hours. 
Number  of  Respondents:  5. 

Estimatea  Average  Burden  Time  per 
Response:  6  hours. 

Frequency  of  Response:  On  occasion. 
Dated:  October  19, 1993. 

Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
rPR  Doc  93-26432  Filed  10-26-93;  8:45  am] 
BUXMO  CODE  SriS-OI-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 

1980, 44  U.S.C.  chapter  35. 

DATES:  Gimments  on  this  information 
collection  must  be  submitted  on  or 
before  December  27, 1993. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  tffis 
information  collection,  including 
suggestions  for  reducing  this  bu^en,  to: 
The  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEMA 
Information  Collections  Clearance 
Officer,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-2624. 

Type:  Extension  of  3067-0026. 

Title:  Application  for  Community 
Disaster  L«an  Cancellation. 

Abstract:  The  Commimity  Disaster 
Loan  Program  offers  loans  to  local 
governments  which  have  stiffered  a 
substantial  loss  of  tax  or  other  revenues 
as  a  result  of  a  major  disaster  or 
emergency  and  demonstrates  a  need  for 
Federal  financial  assistance  in  order  to 
perform  their  governmental  functions. 

Section  417(a)  of  the  Robert  T. 

Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  implemented  by  FEMA 
Regulation  44  CFR  part  206,  subpart  K, 
provides  for  cancellation  of  all  or  part 
of  the  loan  if  revenues  of  the  local 
government  dining  the  3  full  fiscal  years 


following  the  disaster  are  insufficient  to 
meet  the  operating  budget  of  the  local 
government,  including  additional 
disaster-related  expenses  of  a  mimidpal 
operation  nature.  Under  these 
conditions,  repa^ent  by  the  local 
government  of  all  or  any  part  of  the 
Community  Disaster  Loan  may  be 
canceled.  Loan  cancellations  that  would 
result  in  duplication  of  benefits  to  the 
applicant  will  not  be  made. 

Local  governments  will  use  FEMA 
Form  90-5,  Application  for  Loan 
Cancellation,  to  request  cancellation  of 
Community  Disaster  Loans. 

Type  of  Respondents:  Local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  30  hours. 

Number  of  Respondents:  5. 

Estimatea  Average  Burden  Time  per 
Response:  6  hours. 

Frequency  of  Response:  On  occasion. 

Dated:  October  19, 1993. 

Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
(FR  Doc.  93-26433  Filed  10-26-93;  8:45  am] 
BUUNQ  CODE  tnS-OI-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

action;  Notice. _ 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 

1980, 44  U.S.C  chapter  35. 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  December  27, 1993. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Buil^g,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 

FOR  FURTHER  MFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEMA 
Information  Collections  Clearance 
Officer,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.nWashington, 
DC  20472,  (202)  646-2624. 

Type:  Extension  of  3067-0215. 


Title:  Flood  Map  Recipient/Order 
Form. 

Abstract:  Federal,  State,  and  local 
agencies,  insurance  providers,  lenders, 
appraisers,  realtors,  engineers,  builders, 
and  individuals  may  older  flood  maps 
firom  FEMA’s  Flood  Map  Distribution 
Center.  FEMA  Form  81-52,  Flood 
Insurance  Map/Microfiche  Order,  is 
used  by  the  various  users  to  place  or 
revise  map  orders,  as  well  as  to  correct 
mailing  addresses.  The  FMDC  uses 
FEMA  Form  81-52A  to  record  orders 
received  by  telephone.  The  maps  are 
used  by  recipients  to  determine  if  areas 
have  b^n  identified  as  flood  prone 
areas. 

Type  of  Respondents:  Individuals  and 
households.  State  and  local 
governments.  Farms,  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees.  Non-profit  Institutions,  and 
Small  Dusinesses  or  organizations. 

Estimate  of  Total  Armuaf  Reporting 
and  Recordkeeping  Burden:  7,813 
hours. 

Number  of  Respondents:  75,000. 

Estimatea  Average  Burden  Time  per 
Response;  6.25  minutes. 

Frequency  of  Response:  As  required. 

Dated:  October  18, 1993. 

Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
[FR  Doc  93-26434  Filed  10-27-93;  8:45  am] 
BILUNQ  CODE 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  M^agement 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 

1980, 44  U.S.C  chapter  35. 

DATES:  Ck)mment8  on  this  information 
collection  must  be  submitted  on  or 
before  December  27, 1993. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  tffis 
information  collection,  incluoing 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Buil^g,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
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documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEMA 
Information  Collections  Clearance 
Officer.  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472.  (202)  646-2624. 

Type:  Revision  to  3067-0033. 

Tide:  Notice  of  Interest/Private  Non- 
Profit  Checklist. 

Abstract:  Any  grantee  or  subgrantee 
receiving  Federal  disaster  assistance 
under  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act  is 
required  to  submit  a  Notice  of  Interest, 
FEMA  Form  90-49.  The  form  is  used  by 
nantees  to  identify  property  and 
racilities  damaged  as  a  result  of  a 
Presidentially  declared  major  disaster  or 
emergency  so  that  inspectors  can 
conduct  formal  damage  surveys.  The 
Private  Non-Profit  Checklist  form,  on 
the  back  of  FEMA  Form  90-49.  is 
completed  only  by  private  non-profit 
grantees  and  is  u:^  by  FEMA  to 
determine  eligibility  and  facilitate  the 
processing  of  their  applications  for 
assistance. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  1,750 
hours. 

Number  of  Respondents:  3,000. 

Estimated  Averqge  Burden  Time  per 
Response:  Notice  of  Interest — .5  hour. 
Private  Non-Profit  Checklist — .25  hour. 

Frequency  of  Response:  On  occasion. 

Dated:  October  20, 1993. 

Wesley  C  Moore, 

Director,  Office  (^Administrative  Support 
(FR  Doc  93-26435  Filed  10-26-93;  8:45  am] 
8SJJNQ  cooe  ens-OMi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Dteoaso  Control  and 
Prevention 

[Program  Announcement  Number  406] 

Grants  for  ln)iiry  Control  Research 
Centers;  Availability  of  FuiNto  for 
Hscal  Year  1994 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CEX!)  announces  that  grant 
applications  are  being  accepted  for 
Injury  Control  Research  Centers  (ICRCs). 
The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  Pwple  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 


is  related  to  the  priority  areas  of  Violent 
and  Abusive  Behavior  and 
Unintentional  Injuries.  For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
Se^on  Where  to  Obtain  Adffitional 
Information. 

Authority 

This  program  is  authorixed  under 
secticms  301  and  391  of  the  Public 
Health  Service  Act  (42  U.S.C  241  and 
280b).  Program  regulations  are  set  forth 
in  42  CFR,  part  52. 


Bom  funding  (included 
in  figures  D^w). 

One  phase  IC3<C  (ad¬ 
dresses  one  of  the 
three  phases  of  injury 
control). 

Two  phsM  ICRC  (ad¬ 
dresses  two  of  foe 
three  phases  of  injury 
control). 

ComprehensiTe  ICRC 
(addresses  all  three 
phases  of  injxiry  con¬ 
trol). 


Up  to  $750,000. 

Up  to  $i,ooo,ooa 

Up  to  Sl,250,00a 

Up  to  $1,500,000. 


Eligible  Applicants 

Eligible  applicants  include  all 
nonprofit  and  for-profit  mganizations. 
Thxis,  universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  organizations,  state,  local  and 
tribal  health  departments,  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  these  grants. 
Applicants  from  non-academic 
institutions  should  provide  evidence  of 
a  collaborative  relationship  with  an 
academic  institution.  Current  recipients 
of  CDC  injury  control  research  center 
grants  and  injury  control  research 
program  project  grants  are  eligible  to 
apply. 

Availability  Funds 

Approximately  $1.5  million  is 
expected  to  be  available  in^fiscal  year 
(FY)  1994  to  fund  approxi^tely  two 
new  or  re-competinig  center  awards. 

New  awards  can  be  made  for  a  project 
period  not  to  exceed  three  years,  and  re¬ 
competing  awards  can  be  made  for  a 
project  period  not  to  exceed  five  years. 
The  amount  of  funding  available  may 
vary  and  is  subject  to  changa  Beginning 
award  dates  for  each  submissirm  are 
shown  in  the  “Receipt  and  Review 
Schedule”  section  of  this 
announcement  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

New  center  grant  awards  will  not 
exceed  $500,000  per  year  (total  of  direct 
and  indirect  costs)  with  a  project  period 
not  to  exceed  three  years.  Dependiing  on 
availability  of  funds,  re-competing 
center  awards  may  range  frt^  $750,000 
to  $1,500,000  per  year  (total  of  direct 
and  indirect  costs)  with  a  project  period 
not  to  exceed  five  years.  The  range  of 
available  funds  is  dependent  upon  the 
degree  of  comprehensiveness  of  the 
center  in  addr^ing  the  phases  of  injury 
control  (i.e..  Prevention,  Acute  Care, 
and  Rehabilitation)  as  determined  by 
the  Injury  Research  Grants  Review 
Committee  (IRGRC). 

Incremental  levels  within  this  range 
for  successfully  re-competing  ICRCs  will 
be  determined  as  follows: 


Subject  to  program  needs  and  the 
availability  of  fimds,  supplemental 
awards  to  expand/enhance  existing 
projects,  to  add  a  new  phase(s)  to  an 
existing  ICRC  grant,  or  to  add 
biomedumics  project(s)  that  support 
phases  may  be  made  for  up  to  ^50,(X)0 
per  year. 

Purpose 

The  purposes  of  this  program  are: 

A.  To  support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in:  Healthy  People  2000; 
Injury  in  America;  Injury  Invention: 
Meeting  the  Challenge;  and  Cost  of 
Injury:  A  Report  to  the  Congress. 
Information  on  these  reports  may  be 
obtained  from  the  individuals  listed  in 
the  section  Where  to  Obtain  Additional 
Information: 

B.  To  support  ICRCs  which  represent 
OKI’s  largest  national  extramural 
investment  in  injury  control  research 
and  training,  intervention  development, 
and  evaluation; 

C  To  integrate  collectively,  in  the 
context  of  a  national  program,  the 
disciplines  of  engineering, 
epidemiology,  medicine,  biostatistiGS, 
public  health,  law  and  criminal  justice, 
behavioral  and  social  sciences,  in  order 
to  prevent  and  control  injuries  more 
effectively; 

D.  To  idratify  and  evaluate  current 
and  new  interventions  for  the 
prevention  and  omtrol  of  injuries; 

E.  To  bring  the  knowledge  and 
expertise  of  ICRCs  to  bear  on  the 
development  and  improvement  of 
efrective  public-  and  private-sector 
programs  for  injury  prevention  and 
control;  and 

F.  To  facilitate  injury  control  efforts 
supported  by  various  governmental 
agencies  within  a  geographic  region. 

Program  Requirements 

A.  Applicants  must  demonstrate  and 
apply  expertise  in  at  least  one  of  the 
th^  phases  of  injury  control 
(prevention,  acute  care,  or 
rehabilitation)  as  a  core  component  of 
the  center.  The  second  and/or  third 
phases  do  not  have  to  be  supported  by 
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core  funding  but  may  be  achleived 
through  collaborative  arrangements. 
COmpr^msive  ICRCs  must  have  all 
three  phases  supported  by  core  funding. 

B.  Applicants  must  doaunent  ongoing 
injury-related  reseerdi  projects  or 
control  activities  currently  supported  by 
other  sources  of  funding. 

C  Applicants  must  provide  a  director 
(Principal  Investigator]  who  has  specific 
authority  and  responsibility  to  carry  out 
the  project.  The  director  must  report  to 
an  appropriate  institutional  official.  e.g.. 
dean  of  a  sdiool.  vice  president  of  a 
university,  or  commissioner  health. 
The  director  must  have  no  less  than 
30%  effcHl  devoted  solely  to  this  project 
with  an  anticipated  range  of  30%  to 
50%. 

D.  Applicants  must  demonstrate 
experience  in  successfully  conducting, 
evaluating,  emd  pubUshli^  injury 
research  and/(K  designing, 
implementing,  and  evaluating  injury 
control  programs. 

E.  Applicants  must  provide  evidence 
of  working  relaticmships  with  outside 
agencies  and  other  entities  which  will 
allow  for  implementation  of  any 
proposed  interventioo  activities. 

F.  Applicants  must  provide  evidence 
of  involvement  of  spedalists  or  experts 
in  medicine,  engineering,  epidemiology, 
law  and  criminal  justice,  behavioral  and 
sodal  sciences,  biostatistics,  and/or 
public  health  as  needed  to  complete  the 
plans  of  the  centw.  These  are 
considered  the  disciplines  and  fields  for 
ICRCs.  An  ICRC  Is  encouraged  to 
involve  biomechanidsts  in  its  research. 
This,  again,  may  be  achieved  through 
collaborative  relationships  as  it  is  no 
longer  a  requirement  that  all  ICRCs  have 
biomechanical  engineering  e3q>erti8e. 

G.  Applicants  must  have  an 
established  curricula  and  graduate 
training  programs  in  disdpllnes 
relevant  to  injury  control  (e.g., 
epidemiology,  yoiDedhai^GS,  safety 
engineering,  traffic  safety,  behavio^ 
sciences,  or  economics). 

H.  Applicants  must  have  the  aldllty  to 
disseminate  Injury  control  research 
findings,  translate  them  into 
interventions,  and  evaluate  their 
efiectiveness. 

I.  Applicants  must  have  an 
establiroed  relationship,  demonstrated 
by  letters  of  agreement,  with  injury 
prevention  and  control  programs  or 
injury  surveillance  programs  being 
carried  out  in  the  state  or  region  in 
which  the  ICRC  is  located.  Cooperation 
with  private-sedor  programs  is 
encouraged. 

Applicants  should  have  an 
established  or  documented  plaimed 
relationship  with  organizations  at 
individual  leaders  in  communities 


where  injuries  occur  at  high  rates.  e.g., 
minority  health  commnnttiee. 

Grant  funds  will  not  be  ntade 
available  to  support  the  provisicai  of 
direct  care.  Studies  may  be  supported 
which  evahi^  methocu  of  care  and 
rehabilitation  for  potential  reductions  in 
injury  effects  and  costs.  Studies  can  be 
supported  which  identify  the  effect  on 
injury  outcomes  and  cost  of  systems  for 
pre-hospital,  hospital,  and  re^bilitathre 
care  and  indepeadent  living. 

Eligible  apimcants  may  eniw  into 
contrads,  including  consortia 
agTMments  (as  set  forth  in  the  PHS 
Grants  Policy  Statonent.  dated  Octob« 
1. 1990,  as  amended),  as  necessary  to, 
meet  the  requirements  of  the  program 
and  strengthen  the  overall  applic^on. 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  QXI  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  heading  Program  Requirements  (A 
listing  of  i^ere  these  requirements  are 
described  and/or  docmnented  in  the 
application  will  fedlitata  the  review 
process).  Incomplete  applicatians  and 
applications  that  are  not  respcaudve  will 
be  returned  to  the  applicant  without 
further  consideration. 

Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evahiatioo  by  reviewers 
from  the  Injury  Research  Grants  Review 
Committee  (IRGRC)  to  determine  if  the 
applicatkm  is  of  sufficient  technical  and 
scientific  merit  to  warrant  furthu 
review;  the  CDC  will  withdraw  from 
further  consideration  applicatians 
judged  to  be  noncompetitive  and 
proIX^>tIy  notify  the  principal 
investigator/program  diierior  and  the 
official  signing  ^  the  applicant 
organization. 

'those  applications  judged  to  be 
competitive  will  be  further  evaluated  by 
a  dual  review  process.  The  primary 
review  will  be  a  peer  evaluation 
(IRGRC)  of  the  sdentlfic  and  technical 
merit  of  the  application.  Ihe  final 
review  will  be  conducted  by  the  CDC 
Advisory  Committee  for  Injury 
Prevention  and  Control  (ACITC),  vdilcb 
will  consider  the  results  of  the  peer 
review  together  with  program  need  and 
relevance.  Funding  decisions  will  be 
made  by  the  Direi^isr,  National  Centex 
for  Inju^  PreventioD  and  Control 
(NCITC),  based  on  merit  and  priority 
score  ranking  by  the  IRGRC,  program 
review  by  the  AQPC.  and  the 
availability  funds. 

A.  Review  by  the  Injury  Research  Grants 
Review  Committee  (IRGRC) 

Peer  review  of  ICRC  grant 
applications  will  be  conducted  by  the 


IRQtC,  whkb  may  recommend  the 
applic^on  for  further  conridwation  or 
not  for  further  amsideratioD.  Site  visits 
will  be  a  part  of  this  process  for  re¬ 
competing  ICRCs.  Rrrorsa  site  visits 
may  be  a  part  of  this  process  for  new 
applicants. 

Factors  to  be  considered  by  ERQtC 
indude: 

1.  The  specific  aims  of  the 
application,  e.g„  the  long-term 
oiojectives  and  intended 
aca^plishments. 

2.  Tm  scientific  and  technical  merit 
of  the  overall  application,  including  the 
significance  and  originality  (e.g.,  new 
topic,  new  method,  new  approach  in  a 
new  population,  or  advancing 
understanding  of  the  problem)  of  the 
proposed  research. 

3.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of 
stated  objectives. 

4.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
acco^lish  the  proposed  achvities. 

5.  Tm  soundness  of  the  jmipoeed 
budget  in  terms  of  adequiary  of 
resources  and  tiieir  allocation. 

6.  The  api»opriateness  (e.g., 
responsrreneas,  quality,  and  quantity)  of 
consultation,  technical  assistooce,  a^ 
trainmg  in  ktentifying,  implementing, 
and/or  evaluating  interventiaci/coatrol 
measures  that  will  be  provided  to  public 
and  private  agencies  and  institutions, 
with  emjdiasis  on  state  and  local  health 
departments,  as  evidenced  by  fetters 
detailing  the  nature  and  extent  of  tiiia 
commitment  and  collaboraliaa.  Specific 
letters  of  support  or  understanding  from 
approptiale  governmental  bodies  must 
be  provided. 

7.  Evidence  of  other  public  and 
priv^  financial  support 

8.  Progress  thus  ^  made  as  detailed 
in  the  application  if  the  applicant  is 
submitti]^  a  competitive  renewal 
applicaticm.  Dooumented  success 
examples  friclude:  development  of  pilot 
projects:  completion  of  high  quality 
research  projects;  pubhcation  of 
findings  in  peer  renewed  sdentific  and 
technical  journals;  number  of 
professionals  trained;  provision  of 
consuhatian  and  te(hnical  assistance; 
integration  of  disciplmes;  translation  of 
research  into  impl^entation;  impact 
on  injury  control  outcomes  induding 
lerislatian/regulation.  treatment,  and 
bmiavior  modification  interventions. 

B.  Review  by  CDC  Advisory  Committee 
far Infary  Prevention  and  Control 
(AOPO 

Factmsto  be  considered  by  AQPC 
include: 

1.  The  results  of  the  peer  review. 
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2.  The  significance  of  the  proposed 
activities  as  they  relate  to  national 
program  priorities  and  the  achievement 
of  national  objectives. 

3.  National  and  programmatic  needs 
and  geographic  balance. 

4.  Overall  distribution  of  the  thematic 
focus  of  competing  applications;  the 
nationally  comprehensive  balance  of  the 
program  in  addressing:  the  three  phases 
of  injury  control  (prevention,  acute  care, 
and  rehabilitation);  the  control  of  injury 
among  populations  who  are  at  increased 
risk,  including  minority  groups,  the 
elderly  and  cUldren;  the  major  causes 
of  intentional  and  unintentional  injury; 
and  the  major  disciplines  of  injury 
control  (su^  as  biomechanics  and 
epidemiology). 

5.  Within  budgetary  considerations 
the  AQPC  will  establish  annual  funding 
levels  as  detailed  under  the  heading. 
Availability  of  Funds. 

C.  Applications  for  Supplemental 
Funding 

Supplemental  grant  awards  may  be 
made  when  funds  are  available  to 
support  research  work  or  activities. 
Applications  should  be  clearly  labeled 
to  denote  their  status  as  requesting 
supplemental  funding  support.  These 
applications  will  be  reviewed  by  the 
IRGRC  and  the  ACIPC. 

D.  Continued  Funding 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  availability  of  funds  and  the 
following  criteria: 

1.  The  accomplishments  of  the 
current  budget  period  show  that  the 
applicant’s  ^jectives  as  prescribed  in 
the  yearly  workplans  are  being  met; 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 

4.  The  evaluation  plan  allows 
management  to  monitor  whether  the 
methods  are  effective  by  having  clearly 
defined  process,  impact,  and  outcome 
objectives,  and  the  applicant 


demonstrates  progress  in  implementing 
the  evaluation  plan; 

5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  ancl  consistent  with  the 
intended  use  of  grant  funds;  and 

6.  Progress  has  been  made  in 
developing  cooperative  and 
collaborative  relationships  with  injiiry 
surveillance  and  control  programs 
implemented  by  state  and  local 
governments  and  private  sector 
organizations. 

Award  Priorities 

Special  consideration  will  be  given  to 
recompeting  Injury  Control  Research 
Centers. 

E.0. 12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372,  entitled  Inter-Govemmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirement. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.136. 

Application  Submission  and  Deadlines 
A.  Preapplication  Letter  of  Intent 

In  order  to  schedule  and  conduct  site 
visits  as  part  of  the  formal  review 
process,  potential  appUcants  are 
encouraged  to  suhiidt  a  nonbinding 
letter  of  intent  to  apply  to  the  Grants 
Management  Officer  (whose  address  is 
given  in  this  section  Item  B).  It  should 
be  postmarked  no  later  than  one  month 
prior  to  the  submission  deadline 
(January  1, 1994,  for  February  1, 1994, 
submission  deadline).  The  letter  should 
identify  the  relevant  announcement 
number  for  the  response,  indicate  the 
submission  deadline  which  will  be  met, 
name  tbe  principal  investigator,  and 
specify  the  injury  control  ffieme  or 
emphasis  of  the  proposed  center  (e.g.. 


acute  care,  biomechanics,  epidemiology, 
prevention,  intentional  injxuy,  or 
rehabilitation).  Tbe  letter  of  intent  does 
not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
(Rev.  9/91)  and  adhere  to  the  ERRATA 
Instruction  Sheet  for  PHS-398 
contained  in  the  Grant  Application  Kit. 
The  narrative  section  for  each  project 
within  an  ICRC  should  not  exceed  25 
typewritten  pages.  Refer  to  section  4, 
page  10,  of  PH^398  instructions  for 
font  type  and  size.  Applications  not 
adhering  to  these  specifications  may  be 
returned  to  applicant.  Applicants 
should  submit  an  original  and  five 
copies  to  Henry  S.  C^sell,  in,  Grants 
Management  Officer,  Grants 
Management  Branch.  Proonement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Invention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300,  MS- 
E13,  Atlanta,  Georgia  30305. 


Applications  shall  be  considered  as 
meeting  the  deadline  above  if  they  are 
either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  tbe  deadline  date 
and  received  in  time  for  submission  to 
the  peer  review  committee.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
criteria  in  C.l.  or  C.2.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 


This  is  a  continuous  announcement. 
Consequently,  these  receipt  dates  will 
be  ongoing  until  further  notice.  The 
proposed  timetables  for  receiving 
applications  and  awarding  grants  are  as 
follows: 


C.  Deadlines 


D.  Receipt  and  Review  Schedule 


Receipt  of  new/revised/suppiementary/competitive  re¬ 
newal  applications 

Initiai  re¬ 
view 

Secondary 

review 

Earliest  award  date 

February  1, 1994  . 

May . 

July  . 

September,  1994. 

Future  receipt  dates  are  as  follows: 


Initiai  re- 

Secondary 

view 

review 

Rece^  of  new/revised/suppiementary/cofnpetitive  re¬ 
newal  applications 


Earliest  award  date 


October  12 


January  ... 


February  ..  |  April. 
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Where  to  (MMain  Addltkmal 
Information 

To  receive  additkmal  written 
information  call  (404)  332-4561.  You 
will  be  aeked  to  iMve  your  name, 
addreaa,  and  phone  number  and  will 
need  to  refer  to  Announcement  Number 
405.  You  will  receive  a  oompkto 
program  description,  tnfornmtkm  on 
application  procedures,  and  application 
forms. 

If  you  have  oueetions  after  reviewing 
the  contents  of  all  the  documents, 
business  manamment  technical 
assistance  may  m  obtain  from  Maggie 
Slay,  &ants  Management  Specialist, 
Centers  For  Disease  Control  and 
Prevention  (CDC),  255  E.  Paces.  Ferry 
Rood,  NE.,  MS-E13,  Atlanta.  Georgia 
30305,  (404)  842-6797.  Programmatic 
technkaJ  anistaiKa  may  be  obtained 
from  Tom  Voglestmger,  Program 
Manager,  Inb^  Control  Reieandi 
Centers,  Natio^  Canter  for  In)u^ 
Prevention  and  Control,  Centers  far 
Disease  Control  atvd  Prevention  (CDC), 
4770  Bufard  Highway,  MS-1C58. 

Atlanta,  Georgia  30341-3724,  (404)  488- 
4265. 

Potential  applicants  may  obtain  a 
copy  of  Heeltby  Pec^de  2000  (Pull 
Report,  Stock  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report 
Stodi  Na  017-001-00473-1)  forough 
the  SuperlnteDdent  of  Docniiients, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  (202)  783- 
3238. 

Dated;  Ocfc^Mr  18, 1993. 

Robert  L.  Fester, 

Acting  Associate  DiiectorforMaaugfiMnent 
and  Operations,  Centers ^ Disease  Controi 
and  Prevention  (CDC). 

[FR  Do&  93-26404  Filed  10-26-93;  8:45  am] 
BHjjNa  cooa  4tes-te-p 


National  foatttutes  of  Health 
Notice  of  EatabOahment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463, 86  StaL  770-776)  and  section 
402(b)(6),  of  the  Puldic  Heahb  Service 
Act.  as  amended  (42  U.S.  Code 
282ib)(6)).  the  Acting  Urector,  National 
Institutes  of  Health  (NIH),  announces 
the  establishment  of  the  Sleep  Disorders 
Reeearch  Advisor  Board. 

This  Board  will  advise  the  Director, 
NIH;  the  Director,  National  Heart,  Lo^ 
and  Blood  Institute:  and  the  Director  of 
the  National  Center  on  Sle^  Disorders 
Researdi  on  matters  related  to  plarmlng, 
execution,  conduct,  support  and 
evaluation  of  reseat  in  baate  sleep  and 
sleep  disorders.  The  Board  wd)  also 
advise  on  areas  and  approaches  that 


should  be  addressed  by  the  Canter^ 
targeted  programs  Inchidlng 
idoitlfication  of  bask,  cllni^  and 
heahh  education  topics  of  importance  to 
nadona)  health  fielu  where  more 
research  is  needed;  aiMi  make 
recommendations  and  devdop  a  long 
range  plan  for  sleep  disordert  resear^ 

Unl^  renewed  by  appropriate  acticm 
prior  to  its  expiradoo,  tM  Eioard 
terminate  two  years  from  the  date  of 
establishment. 

Dated:  October  20, 1903. 
RuthL.Kinciulafa, 

Acting  Director,  Nathna/ Institutes  of  Health. 
[FR  Doc.  93-20444  Filed  10-26-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Duraaii  of  Land  ManaQefnent 

(OR-090-04-6333-29C  GP4-00S] 

Closure  of  Public  Lands;  Lons  County, 
Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Qosure  of  public  knda  and 
access  road  in  Lane  County.  Oregon. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  and  access  road  in 
Lane  Ct^ty,  Oregon  axe  closed 
indefinitely  to  shooting  defined  as  the 
discharra  of  firearms  udthin  or  across 
the  lan^  and  roadway  described  below. 
The  closure  is  made  under  the  authority 
of  43  CFR  8364.1. 

The  puUic  lands  aSacted  by  this 
closure  are  tmedfically  identified  as  the 
Whites  Creek  Road,  BLM  No.  21-3-16, 
and  adjoining  public  land  located  as 
follows: 

WiBamelle  MarkUan,  Ongon 
T.  21  S.,R.3W. 

Sec  17:  SW>4,SViSBV*; 

Sec  19;  NEH,  B%NWV4. 

Contatnlng  480  acres. 

The  Whites  Credk  Road  is  located 
partially  tm  public  land  and  partially  on 
exclusive  easements  across  private  land. 

The  following  persons,  operating 
within  the  scope  of  their  omdal  duties, 
are  exempt  frtm  the  provisians  of  this 
cloaure  order.  State,  focal  and  federal 
law  enforcement  personn^ 

Any  person  vdio  fells  to  comply  with 
the  proviafons  of  this  cfoauxe  ordv  may 
be  subject  to  the  penalties  provided  In 
43  CFR  6360.0-7,  vdildi  Inchkfo  a  fine 
not  to  exceed  $1,000  and/or 
Imprisonment  not  to  exceed  12  months. 

The  public  lands  and  roed  doted  to 
shooting  under  this  order  will  be  posted 
with  signs  at  points  of  public  access. 


Ihs  purpose  of  this  closure  is  to 
protect  persons  from  potential  harm 
from  shooting.  Uncontrolled  shooting 
on  the  subject  hmda  and  road  has 
leeched  a  level  that  poses  a  serious 
threat  to  public  safety. 

DATES:  This  ciosare  is  effective 
beginning  NovenfoOTl,  1093  and  will 
continue  In  effect  indefinitdy. 
ADDRESSES:  Copies  (rf  the  dosure  order 
and  maps  diowtng  the  location  d  tiM 
dosed  kmds  and  road  are  available  from 
the  Eugene  District  Office,  PXX  Box 
10226  (2890  Chad  Drive),  Eugene, 
Oregon  97440. 

FOR  FURTHER  SrORMATIONCONrACTt 
Terry  Hueth,  South  Valley  Area 
Mansger,  Eugene  District  Office,  at  (503) 
683-660a 

Dated:  October  20, 1003. 

Tarry  Bnalh, 

Aremhdanagfir. 

(FR  Doc.  93-26300  Filed  10-26-03;  8M5  and 

Bsijwo  coca  aato  w  m 


(UT-040-03-432D-Of] 

Avgifmiy  Of  ufsn  Eiivirofiiiiofm 
AosoMOMfit  lof  Anlinol  Dmmqo 
Control  Activities 

AGENCY:  Bureau  of  Land  Management, 
Interiar. 

action:  Notice  of  environmental 
assessment  availability  for  public 
comment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Cedar  District,  Bureau  dLand 
Managmnent  has  prepared  a  draft 
enviroaameptal  assessment  and  poposed 
dedsion  for  autbortzation  of  animu 
damage  control  activities  by  the  Axtimal 
Plant  Heahh  and  Inspection  Service 
(APHIS)  in  the  Cedar  City  DistricL  A  30- 
day  omnnent  period  will  be  allowed  for 
those  wishing  to  review  the  draft 
documents. 

FOR  FURTHER  BIFORMATION  CONTACT: 
District  Manager  Gordon  R.  Stakes, 
Cedar  City  Di^ct  Office,  178  East  DX. 
Sargent  Ebive,  Cedar  City,  Utah  84720. 
Tel^hone:  801-588-2401. 

Dated:  October  14, 1903. 

Gordoa  R.  ftakar. 

District  kianagiBr. 

(FR  Doc.  03-26370  Filed  10-26-03;  8:45  am) 

nnecooaweoo-M 


(Caaa  Wembar  04-0t1] 

Notice  of  Mont  to  Prepara  an 
ERvIrorananlal  Impact  Statamant 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 
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SUMMARY:  The  U.S.  Department  of  the 
Interior  through  the  Bureau  of  Land 
Management  ^LM)  gives  notice  of  its 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  on  the  efiects  of 
converting  land  of  the  newly  acquired 
Wood  River  property  into  a  functioning 
wetland  community.  The  EIS  is  being 
prepared  pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (NEPA).  Hre  resulting  land 
use  plan  and  EIS  will  guide  resource 
activities  and  allocations  using  the 
ELM’S  plaiming  procedures  (43  CFR 
part  1610). 

Preparation  of  the  Wood  River  Land 
Use  Plan  and  Environmental  Impact 
Statement  (LUP/EIS)  is  a  separate 
process  from  the  on-going  IGamath  Falls 
Resource  Area  Resource  Management 
Plan  and  Environmental  Impact 
Statement  (RMP/EIS)  process.  Although 
both  plans  will  be  comparable  (i.e. 
guidi^  future  management  actions  in 
specified  areas),  they  are  being  prepared 
separately  due  to  the  geograpUcal 
distance  between  the  Wood  River  Ranch 
and  the  rest  of  the  Resource  Area. 
SCOPING:  Scoping  of  the  issues  affecting 
management  of  tne  Wood  River  property 
began  in  January  1993  with  public 
meetings.  Scoping  comments  have  been 
received  and  considered.  These 
comments  were  part  of  the  decision  that 
an  EIS.  rather  thw  an  environmental 
assessment,  would  be  developed.  To 
assist  with  the  EIS  process,  the  BLM 
created  the  Wood  River  Wetland  Team, 
an  interagency  interdisciplinary  team. 
ADDRESSES:  Additional  scoping 
comments  may  be  mailed  or  f^ed  to  A. 
Barron  Bail.  Area  Manager.  Bureau  of 
Land  Management.  Klama^  Falls 
Resource  Area.  2795  Anderson  Ave.. 
Bldg  25.  Klamath  Falls,  Oregon  97603 
(facsimile  503-884-2097).  ^mments 
and  other  related  planning  documents 
are  and  will  be  available  for  public 
review  at  the  Klamath  Falls  ^source 
Area  office  during  regular  business 
hours  (7:45  a.m.  to  4:30  p.m.)  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Write  to  the  above  address  or  call  Cathy 
Humphrey  at  (503)  885-4242. 
SUPPLEMENTARY  INFORMATION:  In  fall 
1992.  a  coalition  of  local  groups  and 
agencies  approached  the  Congress  about 
the  possibility  of  appropriating  money 
for  the  BLM  to  pur^ase  ranch  property 
in  Klamath  County,  approximately  25 
miles  north  of  the  city  of  Klamath  Falls, 
Oregon  for  wetlands  restoration. 
Historically  wetland  habitat,  the 
property  was  diked  and  drained  over  50 
years  ago  to  serve  as  irrigated 
pastureland. 


The  funding  was  appropriated  by 
Congress  in  ^ptember  and  the  Klamath 
Falls  Resource  Area  (KFRA)  completed 
purchase  of  1.468  acres  (the  south  half) 
of  the  Wood  River  Ranch  on  July  16, 

1993.  Acquisition  of  the  north  half  of 
the  property  (1,850  acres)  is  being 
pursued  in  fiscal  year  1994  throu^ 
Congressional  appropriation  or 
exchrmge.  The  entire  parcel  is  bounded 
on  the  south  by  Agency  Lake,  on  the 
east  by  the  Wood  River  and  Wood  River 
Marsh,  on  the  north-northwest  by  a 
dike,  and  on  the  west-southwest  by 
Sevenmile  Canal.  No  management 
direction  was  specified  by  Congress 
with  the  appropriated  funds;  however, 
based  on  discussions  with  the  Bureau  of 
Reclamation.  U.S.  Fish  and  Wildlife 
Service,  American  Land  Conservancy, 
Klamath  Basin  Water  Resources 
Advisory  Committee,  and  others, 
management  of  the  Wood  River  property 
is  intended  for  wetland  restoration, 
which  includes  research  of  the  meffiods 
for  and  effects  of  wetland  restoration. 

In  addition,  as  part  of  the 
Congressional  appropriations  language 
for  purchase  of  the  property  the  BLM 
was  directed  to  “dispose  of  appropriate 
lands  under  its  control  in  Klamath 
CounW  in  order  to  compensate  for  the 
loss  of  local  tax  revenues  associated 
with  the  Wood  River  Rapch 
acquisition.”  Identification  of 
appropriate  lands  is  separate  fiom  the 
Wood  River  LUP/EIS  process.  The 
Klamath  Falls  Resource  Area  is 
currently  identif^g  appropriate  lands 
finm  those  found  suitable  for  exchange 
or  sale  in  Klamath  County  in  the 
Klamath  Falls  draft  RMP/EIS  and  in  the 
Brothers/La  Pine  final  RMP/EIS. 

The  BLM  began  public  meetings  to 
inform  the  public  and  to  scope  the 
issues  in  January  1993.  In  the  spring,  the 
Wood  River  Wetland  Team  (WRWT) 
was  formed  by  the  BLM  to  guide  future 
management  of  the  Wood  lUver 
property.  Federal,  state,  and  local 
agencies  are  members  of  the  team,  as 
well  as  the  Klamath  Tribe,  severed 
interest  groups,  and  individuals.  The 
WRWT  is  open  to  anyone  who  wants  to 
participate  in  the  process.  The  BLM’s 
interdisciplinary  team,  part  of  the 
WRWT,  is  responsible  for  much  of  the 
initial  dociunent  writing;  they  represent 
the  following  disciplines:  Lands  and 
minerals,  fisheries  and  wildlife  biology, 
range  conservation,  hydrology, 
recreation,  planning,  geology, 
engineering,  forestry,  botany,  and 
ar^aeology.  The  non-BLM  Wood  River 
Wetland  Team  members  supplement  the 
BLM’s  disciplines  with  knowledge  and 
expertise  in  wetland  restoration, 
fineries  biology,  and  historic  tribal  use 
of  the  area,  as  well  as  providing  insight 


fiom  other  agencies,  groups,  and 
adjacent  landowners. 

In  addition  to  the  contributions  of  the 
WRWT,  several  governmental  agencies 
have  been  asked  to  be  cooperating 
agencies  in  the  preparation  of  the  Wood 
River  Land  Use  Plan  and  Environmental 
Impact  Statement.  Cooperating  agencies 
for  this  EIS  include:  the  U.S.  Fish  and 
Wildlife  Service,  the  Bureau  of 
Reclamation,  the  Klamath  Tribe,  the 
U.S.  Geological  Survey,  the  Oregon 
Department  of  Fish  and  Wildlife,  and 
the  Water  Resources  Department. 

Issues  identified  in  the  public 
meetings  and  by  the  WRVTT  include  fish 
and  wildlife  habitat  (which  species  will 
the  BLM  manage  for),  special  status 
species  (what  will  be  done  for 
endangered  suckers),  funding  (where  is 
funding  for  management  of  property, 
research  projects  coming  from  and  is  it 
guarantee  for  the  long  term), 
economics  and  land  tenure  (how  will 
the  tax  roles  be  equalized,  which  parcels 
will  the  BLM  exchange  for  the  Wood 
River  property,  and  what  is  its  value), 
recreation  opportunities  (will  the 
property  be  open  to  hunting  and  fishing, 
what  type  of  recreation  facilities  will  be 
provided),  access  (what  level  of  public 
access  will  be  allowed),  water  resources 
(what  will  happen  with  water  rights, 
how  will  water  quality  be  improved), 
wetland  restoration  (what  habitat  types 
will  be  emphasized,  how  and  when  will 
the  restoration  occur),  livestock  grazing 
(will  it  still  be  allowed  and  if  so.  how 
much).  Area  of  Critical  Environmental 
Concern  (ACEC)  designation  (will  the 
consolidated  property  be  designated  an 
ACEC),  and  public  involvement  (what 
level  of  public  involvement  will  occur). 

The  V^WT  identified  three  primary 
and  several  secondary  management 
goals  for  the  property.  The  primary 
goals  are  to  restore  the  majority  of  the 
Wood  River  property  to  a  functing 
wetland  commimity;  to  improve  water 
quality  entering  Agency  and  Upper 
Uamath  lakes;  and  to  restore  and 
enhance  wetland  habitat,  primarily  for 
Lost  River  and  shortness  suckers  and 
waterfowl,  as  well  as  for  other  species. 
Secondary  goals  include  providing  for 
public  recreation  and  environmental 
education;  coordinating  multi-agency 
research  and  adaptive  management  on 
the  Wood  River  property;  and 
addressing  ecosystem  goals  with  other 
agencies,  landowners,  and  organizations 
while  planning  for  and  restoring  the 
wetland  habitat. 

Presently,  the  WRWT  is  developing 
and  refining  the  management 
alternatives  and  their  environmental 
consequences.  A  proposed  action  will 
be  chosen  by  the  BLM  and  the  WRWT 
in  early  November.  The  anticipated 
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completion  date  of  the  draft  EIS  is  mid- 
December  1993,  followed  by  a  90-day 
comment  period,  and  final  EIS  in  the 
late  spring  of  1994.  Dates,  times,  and 
locations  of  public  meetings  will  be 
announced  in  the  local  m^ia  and 
notices  mailed  to  interested  parties.  A 
final  decision  is  expected  in  the  late 
summer  of  1994  after  a  public  protest 
period  and  a  review  by  state  and  local 
governments  for  consistency  with  local 
plans. 

Three  management  alternatives  were 
developed  and  are  being  analyzed  by 
the  WRWT  and  the  BLM.  They  are 
described  as  follows. 

Alternative  A — ^No  Action.  This 
alternative  would  continue  current 
management  direction  on  the  Wood 
River  property.  Livestock  grazing  would 
remain  at  current  levels.  Water  would 
be  pumped  off  in  the  spring  at  current 
schedules.  The  amounts  of  upland,  wet 
meadow,  and  marsh  habitat  would 
remain  constant.  Recreation  facilities 
would  not  be  developed.  Recreation  use. 
limited  to  day  use  only,  would  neither 
be  encouraged  nor  restrained  and  the 
area  would  remain  closed  to  motorized 
vehicles. 

Alternative  B — Wetland  Restoration 
(Low  Maintenance).  The  ma}ority  of  the 
Wood  River  Property  would  be  restored 
to  a  functioning  wetland  consistent  with 
the  primary  goals  developed  by  the 
WRWT.  Initial  high-intensity  actions, 
such  as  dechannelizing  the  Wood  River, 
would  be  allowed,  but  the  long-term 
maintenance  of  the  property  would  be 
low  intensity.  The  low-intensity 
methods  used  would  vary,  including  but 
not  limited  to  grazing,  prescribed  fire, 
and  mechanical  or  chemical  vegetation 
manipulation.  Some  recreation  facilities 
would  be  developed.  Recreation  use  and 
some  motorized  access  would  be 
allowed,  but  would  be  limited  to  certain 
areas  and  times  of  day. 

Alternative  C— Wetland  Restoration 
(High  Maintenance).  The  majority  of  the 
Wood  River  property  would  be  restored 
to  a  functioning  wetland  consistent  with 
the  primary  goals  developed  by  the 
WRWT.  Initial  and  long-term  restoration 
actions  would  be  expected  to  be  high 
maintenance.  The  methods  used  for 
wetland  restoration  could  include 
experimental  techniques,  such  as 
artificial  water  circulation,  or  other 
constructed  wetlands.  General  design 
principles  could  be  complex.  The 
research  would  encompass  both  the 
methods  used  for  wetland  restoration 
and  the  examination  of  the  effects  of 
restoration  on  water  quality  and 
quantity,  fish  and  wildlife  habitat,  etc. 
Recreation  would  be  limited  to  day  use 
only.  Development  of  recreation 
facilities  would  emphasize  wetland 


restoration  education.  Various  tools, 
such  as  grazing,  prescribed  fire,  and 
mechanical  manipulation  of  vegetation, 
could  be  used  to  meet  the  goals  of  this 
alternative. 

Several  other  ahernatives  were 
considered  but  are  likely  to  be  dropped 
from  further  consideration  because  they 
fail  to  meet  the  purpose  and  need,  are 
not  technically  feasible,  can  not  be 
implemented,  are  not  legal,  or  do  not 
appear  to  have  much,  if  any,  public 
support. 

Interested  parties  should  contact 
Cathy  Humphrey  of  the  BLM  Klamath 
Falls  Resource  Area  for  further 
information  or  to  be  placed  on  the  Wood 
River  Ranch  planning  mailing  list. 

A.  Barron  Bail, 

Area  Manager,  Klamath  Falls  Resource  Area. 
(FR  Doc.  93-26372  Piled  10-26-93;  8:45  ami 
BHJJNO  cooe  4310-00-M 


[08-092-4210-04:  GP4-015;  OROR  48077] 

Realty  Action;  Exchange  of  Public 
Lands;  Lane,  Unn,  Polk  and  Yamhill 
Counties,  Oregon 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action — 
exchange  of  public  lands  in  Lane,  Linn, 
Polk  and  Yamhill  Counties,  Oregon. 

SUMMARY:  The  following  described 
pubUc  land  has  been  examined  and 
determined  to  be  suitable  for  transfer 
out  of  Federal  ownership  by  exchange 
under  section  206  of  the  Federal  Land 
Policy  and  Maneigement  Act  of  1976  (43 
U.S.C.  1716): 

Willamette  Meridian,  Oregon 
T  8  S  R.  6  W 

Sec.’?:  WvyWvt.,  NWV4SWV4; 

Sec.  17:  WV*NEV4.  NWV4. 

T.  8  S..  R.  7  W., 

Sec.  8:  SWV4NEV4.  WViiSEV4: 

Sec.  15:  SEV4SBV4: 

Sec.  17:  NV1NEV4,  NEV4NWV4. 

T.  15  S..  R.  1  W.. 

Sec.  32:  That  portion  of  the  SWV4 
described  as  follows;  Beginning  at  the 
Southwest  comer  of  the  Northwest 
quarter  of  Section  32.  Township  15 
^uth,  Range  1  West  of  the  Willamette 
Meridian,  nmning  thence  East  40  chains 
to  the  center  of  said  Section  32;  thence 
South  0.25  chain  to  the  Southeast  comer 
of  Lot  6  of  Morden’s  Colony  as  platted 
and  recorded  in  Lane  County.  Oregon; 
thence  West  along  the  south  boundary  of 
Lots  6,  7, 8,  9  and  10  of  Morden’s  Colony 
to  the  West  line  of  said  Section  32; 
thence  North  along  said  West  line  of 
Section  32, 0.25  chain  to  the  point  of 
beginning. 

T.  16  S.,  R.  1  W., 

Sec.  5:  Unnumbered  lot  (NWV4NWV4). 

T.  16  S..  R.  2  W., 


Sec.  1:  SWV4SWV4; 

Sec.  3:  Lots  1-4,  SEV4NEV.,  SWV4NWV4, 
NEV4SWV4,  SEy4SEV4; 

Sec.  11:  NEV4NEV4. 

T.  16  S..  R  2  E.. 

Sec  24:  NWV4SWV4. 

T.  17  S..  R  2  W.. 

Sec.  7:  Lot  3. 

T.  17  S..  R  8  W.. 

Sec.  9:  Lots  1-6,  NWViNE'A. 

T.  18  S..  R  1  B.. 

Sec.  7:  All. 

T.  18  S..  R.  1  W., 

Sec.  1:  All. 

T.  21  S..  R.  1  W.. 

Sec.  31:  Tract  37. 

Containing  2733.97  acres,  more  or  less,  in 
Lane,  Linn  and  Polk  Counties. 

In  addition,  reserved  Federal  timber 
interests  in  the  following  lands  located 
in  Yamhill  County  have  oeen  examined 
and  determined  to  be  suitable  for 
transfer  out  of  Federal  ownership  by 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C  1716): 

Willamette  Mnidian,  Oregon 
T.  3  S.,  R  6  W., 

Sec.  22:  SEV4NEV4.  NEV4SEV4; 

Sec.  23:  EViNWV4. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  firom  Willamette 
Industries,  Inc.  or  its  subsidiaries 
Bohemia  Inc.  and  Willamette  Valley 
Lumber  Company: 

Willamette  Meridian,  Oregon 
T.  15S..R7W.,WM., 

Sec.  14:  All; 

Sec.  22:  All; 

Sec.  24:  All; 

Sec.  26:  All. 

T.16  S.,R7W.,W.M., 

Sec.  20;  Portion  of  Lot  10  and  SWV4SVVV4 
lying  west  of  Highway  36. 

T.  16  S.,  R  8  W.,  W.M., 

Sec.  35:  SWV4.  NViSWViSEVi.  portion  of 
the  NEV4SEV4  and  SEV4SEVt  (tax  lot  16- 
08-35-00-00200  and  part  of  tax  lot  16- 
08-36-00-01700); 

Sec.  36:  Portion  of  l^t  12  (balance  of  tax 
lot  16-08-36-00-01700). 

Containing  2779.72  acres,  more  or  less,  in 
Lane  County. 

The  purpose  of  the  exchange  is  to 
improve  the  resource  management 
program  of  the  Bureau  of  Lwd 
Management  and  the  property 
management  program  of  Willamette 
Industries.  Inc.  l^e  pubhc  lands  to  be 
exchanged  are  relatively  isolated 
parcels,  in  some  cases  lacking  public 
access.  The  private-lands  being  oftered 
have  important  timber,  fisheries, 
wildlife  habitat  and  recreation  values. 
These  lands  will  be  managed  for 
multiple  use  along  with  the  adjoining 
public  lands.  The  public  interest  will  be 
well  served  by  making  this  exchange. 
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The  value  of  the  lands  to  be 
exchanged  is  approxinaately  emial.  and 
the  acreage  will  be  adjusted  to  bring  the 
values  as  close  as  possible  upon 
completion  of  the  final  appraisal  of  the 
lands.  Full  equalization  of  values  will 
be  achieved  by  payment  to  the  United 
States  of  funds  in  an  amount  not  to 
exceed  25  percent  of  the  total  value  of 
th^ubUc  land  to  be  transferred. 

The  exchange  will  be  subject  to: 

1.  All  valid  existing  rights,  including 
any  right-of-way,  easement,  permit  or 
lease  of  record. 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  authority  of  the  United 
States  imder  die  Act  of  August  30, 1690 
(43  U.S.C.  945). 

3.  A  reservation  to  the  United  States 
of  all  mineral  materials  subject  to 
disposition  imder  authority  of  the 
Materials  Act  of  1947,  as  amended  (30 
U.S.C.  601, 602)  in  and  upon  the 
Southeast  quarter  of  the  ^utheast 
quarter  of  Section  15,  T.  8  S.,  R.  7  W., 
W.M. 

4.  A  reservation  to  Bohemia  Inc.  of  all 
ores  and  minerals  of  any  nature 
whatsoever  in  and  upon  the  Northwest 
quarter  of  the  Northeast  quarter  of 
Section  14.  Township  15  Scmth,  Range 
7  West,  Willamette  Meridian.  Lane 
County,  Oregon,  except  for  all 
geothermal  steam  and  heat  oil  shale, 
coal,  lignite,  and  oil  and  gas.  incJuding 
coal  seam  gas. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land,  described  above,  from  ^ 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
from  exchange  pursuant  to  Section  206 
of  the  Federd  I^d  Policy  and 
Management  Act  of  1976.  The 
segregative  efiect  of  this  notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years  from  the  date  of  tl^ 
publication,  whichever  occurs  first. 
DATES:  Interested  parties  may  submit 
comments  to  the  Eugene  District 
Manager  at  the  address  shown  below  on 
or  before  December  13, 1993.  Any 
objections  will  be  reviewed  by  the 
Or^on  State  Director,  Bureau  of  Land 
Management,  '^lo  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

ADDRESSES:  Detailed  information 
concerning  this  exchange,  including  the 
environmental  assessment,  is  avail^le 
from  the  Eugene  District  Office,  P.O. 
Box  10226  (2890  Chad  Drive).  Eugene, 
Oregon  97440. 

FOR  FURTHER  MFOWiATION  CONTACT. 


Ronald  Wold,  Eugene  District  Office,  at 
(503) 683-6403. 

Dated:  October  21, 1993. 

Judy  Ellen  Nelson, 

District  Manager. 

(FR  Doc.  93-26398  FUed  10-26-93;  8:45  am] 
aiUMO  COOE  4S10-S3-« 


[IO-942-OS-473&-12I 

Idaho:  Rling  of  Plats  of  Survey 

The  plat,  in  two  sheets,  of  the 
following  described  land  was  officially 
filed  in  the  Idaho  State  Office.  Bureau 
of  Land  Management,  Boise,  Idaho, 
efiective  9  a.m.,  October  15. 1993. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  portions  of 
the  subdivisional  lines  and  certain 
mineral  surveys,  and  the  subdivision  of 
sections  7  and  8,  T.  48  N.,  R.  3  E.,  Boise 
Meridian.  Idaho,  Group  No.  758,  was 
accepted.  October  8, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
Management  3380  Americana  Terrace. 
Boise.  Idaho,  83706. 

Dated:  October  15, 1993. 

Gary  T.  Oviatt. 

Acting  Chi^  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  93-26371  Filed  10-26-93;  6:45  am) 
BIUJNQ  COOE 


Fish  and  Wildlife  Service 

Sport  Fishing  and  Boating  Partnership 
Council;  Meeting 

TIME  AND  DATE:  The  Sport  Fishing  and 
Boating  Partnership  Council  will  meet 
on  November  1. 1993  at  8:30  a.m. 

PLACE:  The  meeting  will  be  held  in  the 
Potowmack  Landing  Restaurant  at  the 
Washington  Sailing  Marina,  Number  1 
Marina  Ehive,  Alexandria,  Virginia 
22314. 

STATUS:  This  meeting  will  be  open  to  the 
public. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  this  notice 
announces  a  meeting  of  the  Sport 
Fishing  and  Boating  Partnersffip 
Council.  Interested  persons  may  make 
oral  statements  to  the  Council  or  may 
file  written  statements  for  consideration. 
Summary  minutes  of  meeting  will  be 
maintained  by  the  Coordinator  for  the 
Sport  Fishing  and  Boating  Partnership 
Council  at  4401  North  Fairfax  Drive, 
Arlington.  VA  22203,  and  will  be 


available  for  public  inspection  during 
regular  business  hours  (7:30-4:00) 
Monday  through  Friday  within  30  days 
following  the  meeting.  Personal  copies 
may  be  purchased  for  the  cost  of 
duplication. 

MATTERS  TO  BE  CONSIDERED:  This  will  be 
the  initial  meeting  of  the  Sport  Fishing 
and  Boating  Partnership  Council,  since 
the  Secretary  of  the  Interior  signed  the 
Council  Ch^er.  Council  members  will 
establish  operating  procedures,  elect  a 
chairman,  and  est^lish  committees. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
For  further  information  individuals  may 
contact  the  Council  Coordinator,  Chris 
Dlugokenski,  at  703  358-2156. 

Dated;  September  30, 1993. 

Kenneth  L.  Smith, 

Acting  Director. 

(FR  Doc.  93-26391  Filed  10-26-93;  8:45  ami 
BIUJNG  CODE  4310-5S-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-345] 

Commission  Determination  Not  To 
Review  Initial  Determination  Granting 
Motion  for  Summary  Determination  of 
the  Existence  of  a  Domestic  Industry 

In  the  Matter  of  certain  anisotropically 
etched  one  megabit  and  greater  drams, 
components  thereof,  and  Products  containing 
such  drams. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
(Order  No.  20)  in  the  above-captioned 
investigation  granting  a  motion  for 
Summary  determination  of  the  existence 
of  a  domestic  industry. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M  Czako,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington.  DC  20436,  telephone  202- 
205-3093.  Hearing-impairea  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal,  202-205- 
1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  December  14, 1992,  based  on  a 
complaint  alleging  violations  of  section 
337  of  the  Tariff  Act  of  1930  in  the 
importation  into  the  United  States,  the 
sale  for  importation  into  the  United 
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States,  and  the  sale  within  the  United 
States  after  importation  of  certain 
anisotropically  etched  one  megabit  and 
greater  DRAMs,  components  thereof, 
and  products  containing  such  DRAMs, 
allegedly  manufactured  abroad  by  a 
process  covered  by  claims  1,  2,  5,  and 
6  of  U.S.  Letters  Patent  4,436,584  (the 
'584  patent). 

On  September  3, 1993,  complainant 
Micron  Semiconductor,  Inc.  filed  a 
motion  for  siimmary  determination  that 
a  domestic  industry  exists  relating  to  the 
articles  protected  by  the  '584  patent. 
Micron’s  motion  asserted  that  the 
requirements  of  19  U.S.C.  1337(a)(2)  and 
(3)  were  satisfied,  by  virtue  of  Micron’s 
significant  investment  in  plant  and 
equipment,  significant  employment  of 
labor  and  capital,  and  substantial 
investment,  including  engineering  and 
research  and  development,  in  the 
United  States  with  respect  to  the 
production  of  DRAMs.  The  motion  did 
not  request  summary  determination  as 
to  the  issue  of  whether  Micron  actually 
practices  the  '584  patent  in  the 
production  of  DRAMs.  Respondents 
Hyundai  Electronics  Industries  Co.,  Ltd. 
and  Hyundai  Electronics  America,  Inc. 
did  not  oppose  the  motion,  although 
they  noted  their  intention  to  contest 
Micron’s  asserted  practice  of  the  '584 
patent  in  the  production  of  DRAMs.  The 
Commission  investigative  attorney  also 
did  not  oppose  the  motion. 

On  September  16, 1993,  the  presiding 
ALJ  issued  an  ID  granting  Micron’s 
motion.  The  ID  spedficaJ^  noted  that 
the  issue  of  whemer  Micron  practices 
the  '584  patent  remains  an  issue  for 
trial.  No  petitions  for  review  or  agency 
comments  have  been  received. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and 
Conunission  interim  rule  210.53  (19 
CFR  210.53,  as  amended). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  public 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  pjn.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000. 

Issued:  October  19, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koelmke, 

Secretary. 

[FR  Doc.  93-26446  Filed  10-26-93;  8:45  am] 
BIUJNQ  CODE  7020-ea-P 


(Inveetlgatlofw  Noe.  731-TA-661  and  662 
(Preliminary)] 

Color  Negative  Photographic  Paper 
and  Certain  Chemical  Componenta 
From  Japan  and  the  Netherlands 

Determinations 

On  the  basis  of  the  record  >  developed 
in  the  subject  investigations,  the 
(Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  fiom  Japan 
and  the  Netherlands  of  color  negative 
photographic  paper  (CNPP)  and  certain 
chemical  components  >  that  are  alleged 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTTV). 

Background 

On  August  31, 1993,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Eastman 
Kodak  (Company,  Rochester,  NY, 
alleging  that  an  industry  in  the  United 
States  is  materially  injiued  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  CNI^  and 
certain  chemical  components  from 
Japan  and  the  Netherlands.  Accordingly, 
effective  August  31, 1993,  the 
(Commission  instituted  antidumping 
investigations  Nos.  731-TA-661  and 
662  (I^liminary). 

Notice  of  the  institution  cff  the 
Commission’s  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  (Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Fedei^  Register  of  September  9, 1993 
(58  FR  47475).  The  conference  was  held 
in  Washington,  DCC,  on  September  22, 
1993,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  (Commerce  on  October 


•Theracord  is  defined  in  §207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

>CNPP  is  all  sensitized,  unexposed  silver-halide 
color  negative  photographic  pq>er,  whether  in 
master  rolls,  siller  roUs,  or  sheets.  The  chemical 
components  of  CNPP  are  the  chemical  mixtures  and 
compounds  used  in  making  CNPP.  They  include 
sensitized  and  unsensitized  emulsions,  couplers,  - 
dispersions,  and  their  precursors.  CNPP  is  provided 
for  in  subheadings  3703.10.30  and  3703.20.30  of  the 
Harmonized  Tar&  Schedule  (HTS)  of  the  United 
States.  EmuLsiotis  are  provltM  ha  in  HTS 
subheadings  37O3.ia0O  and  3707.9a30.  Couplers, 
dispersions,  and  precursor  compounds  are  provided 
for  in  HTS  subheadings  3707.90.30, 3707.90.00, 
2933.19.30, 2933.90.25,  and  2934.90.20. 


15, 1993.  The  views  of  the  (Commissiofi 
are  contained  in  USITC  Publication 
2687  (October  1993),  entitled  “Ckilor 
Negative  Photographic  Paper  and 
Certain  Chemi^  Components  from 
Japan  and  the  Netherlands: 
Investigations  Nos.  731-TA-661  and 
662  (Preliminary).” 

Issued:  October  19, 1993. 

By  order  of  the  (Conunission. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc  93-26449  Filed  10-26-93;  8  45  am] 
BSJJNQ  CODE  7020-<»-P 


pnvMtlgation  No.  337-TA-344] 

Commission  Determination  Not  To 
Review  an  Initial  Determination  Finding 
a  Violation  of  Section  337  and 
Schedule  for  the  Rling  of  Written 
Submissions  on  Remedy,  the  Public 
Interest,  and  Bonding 

In  the  Matter  of  certain  cutting  tools  fcr 
flexible  plastic  conduit  and  camponents 
thereof 

AGENCY:  U.S.  International  Trade 
Ckmimission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  ll.S.  International  Trade 
(kimmission  has  determined  not  to 
review  the  presiding  administrative  law 
judge’s  (ALJ)  final  initial  determination 
(ID)  in  the  above-captioned 
investigation  finding  a  violation  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  cutting  tools  for 
fieidble  plastic  conduit. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robin  L.  Turner,  Esq.,  Office  of  the 
(^neral  Cknmsel,  U.S.  International 
Trade  (Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3103. 

SUPPLEMENTARY  MFOmiATION:  Davim 
Industries,  Inc.,  Dext^  Inc,  and  Duane 
Robertson  (herein  collectively  ’’Dawn 
Industries”)  filed  a  complaint  October 
30, 1992,  under  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C  1337)  alleging 
that  two  respondents:  (1)  Pro  Mark,  Inc. 
("Pro  Mari:”),  and  (2)  Oibit 
Underground,  d/b/a  Orbit  Sprinklers, 
had  violated  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  cutting  tools  for  flexible  plastic 
conduit  or  components  thereoi  The 
cutting  tools  were  alleged  to  infringe 
claims  1-7  of  U.S.  Letters  Patent 
4,336,652  (the  ’652  patent)  and  the 
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single  claim  of  U.S.  Letters  Patent  Des. 
266,736  (the  736  patent).  The 
Commission  instituted  this  invest^ation 
by  notice  published  in  the  Federal 
Register  on  December  2, 1992,  at  57  FR 
57075-76.  The  Conunission  terminated 
respondent  Orbit  Underground  by 
notice  published  on  Maitdi  3. 1993,  at 
58  FR  12253.  added  an  additional 
respondent,  Chewink  Corporation 
(“C^ewink”),  by  notice  published  on 
March  25, 1993,  at  58  FR  16203,  and 
deleted  the  claim  of  infringement  of  the 
736  patent  by  notice  published  on  April 
26, 1993,  at  58  FR  21994.  The 
Commission  found,  pursuant  to 
Commission  interim  rule  210.25,  that 
respondent  Chewink  had  waived  its 
right  to  appear,  to  be  served  with 
documents,  and  to  contest  the 
allegations  in  issue  in  this  investigation 
by  notice  pubUshed  on  August  25. 1993, 
at  58  FR  44850-51. 

On  September  2, 1993,  the  presiding 
AL)  issued  his  final  ID  finding  that  there 
was  a  violation  of  section  337.  The  AL) 
found  that  claim  1  of  the  '652  patent 
was  infringed,  but  that  claims  2  and  7 
of  that  patent  were  not  infringed.  The 
AL)  also  found  that  a  domestic  industry 
exists  with  respect  to  the  claims  in 
issue.  No  petitions  for  review  or 
government  agency  comments  were 
received  by  the  Commission.  Having 
examined  the  record  in  this 
investigation,  including  the  ID,  the 
Conunission  has  determined  not  to 
review  the  ID. 

In  connection  with  final  disposition 
of  this  investigation,  the  Commission 
may  issue  (1)  an  order  that  could  result 
in  ^e  exclusion  of  the  subject  articles 
finm  entry  into  the  United  States,  and/ 
or  (2)  cease  and  desist  orders  that  could 
result  in  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare.  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  uks  or 
directly  competitive  with  those  that  are 
subiect  to  investigatimi,  and  (4)  U.S. 
consiuners.  Tire  Commission  is 
therefore  intwested  in  receiving  written 
submissicms  that  address  Uie 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 


If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission’s  a^on.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  Ire 
imposed,  if  remedial  orders  are  issued. 

Written  Submissions 
The  parties  to  the  investigation, 
interested  government  agencies,  and  any 
other  interested  persons  are  encouraged 
to  file  written  suWissions  on  the  issues 
of  remedy,  the  public  interest,  and 
bonding. 

Complainant  and  the  Commission 
investigative  attorney  are  also  requested 
to  submit  proposed  remedial  orders  for 
the  (Commission’s  consideration.  The 
written  submissions  and  proposed 
remedial  orders  must  be  men  no  later 
than  the  close  of  business  on  Monday, 
November  1, 1993.  Reply  submissions 
must  be  filed  no  later  than  the  close  of 
business  on  Monday.  November  8, 1993. 
No  further  submissions  vrill  be 
permitted  imless  otherwise  ordered  by 
the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  (Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
(Commission  should  grant  such 
treatment.  See  19  CFR  201.6.  Documents 
for  which  confidential  treatment  is 
granted  by  the  Commission  will  be 
treated  accordingly.  All  nonconfidentied 
written  submissions  will  be  available  for 
public  inspection  at  the  Office  of  the 
Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C  1337), 
and  $  210.53(h)  of  the  Commission’s 
Interim  Rules  of  Practice  and  Procedure 
(19  CFR  210.53(h)). 

(Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 


Street.  SW..  Washington.  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
(Commission’s  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  (Commission. 

Issued:  October  20, 1993. 

Donna  R.  Koehnke, 

Secretaiy. 

[FR  Doc.  93-26450  Filed  10-26-93;  8:45  am] 
BUUNO  CODE  7e20-02-P 


pnveatigatlon  337-TA-358I 

Receipt  of  InHIai  Determination 
Terminating  Reapondenta  From 
Temporary  Relief  Ptiaee  of 
Inveatigation  on  the  Baals  of  Consent 
Order  Agreement 

In  the  matter  of  certain  recombinantly 
produced  human  growth  hormones. 

AGENCY:  U.S.  International  Trade 
Commission. 

AtmON:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  bom  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondents  frnm  the 
temporary  relief  phase  of  the 
investigation  on  the  basis  of  a  consent 
order  agreement:  Novo-Nordisk  A/S; 
Novo-Nordisk  of  North  America,  Inc.; 
Novo-Nordisk  Pharmaceuticals.  Inc.  and 
Zymo(Cenetics,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
(Commission’s  rules,  the  presiding 
officer’s  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  (Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  October  20, 1993. 

Copies  of  the  initial  determination, 
the  consent  order  agreement,  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  (Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
(Commission’s  TDD  terminal  on  (202) 
205-1810. 
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WRTTTEN  COMMEHTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  svtch 
dociiments  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street  SW.,  Washington,  DC  20436,  no 
later  than  10  days  aner  publication  of 
this  notice  in  the  Feder^  Rmster.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  ).  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  October  21, 1993. 

By  order  of  the  Cominissioii. 

Donna  R.  Koehnka, 

SecTOlojy. 

[FR  Doc.  93-26447  Piled  10-26-93;  8:45  am] 
'bsjjno  COOS  Tsao-oa-p 


pnvestigation  No.  337-TA-355] 

Certain  Vehicle  Security  Syetema  and 
Components  Thereof;  Change  of 
Commission  lnvest^|fldive  Attorney 

Nbtice  is  hereby  given  that,  as  of  this 
date,  Steven  A.  Claror,  Esq.  of  the  Office 
of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
inve^gative  attorney  in  the  above-cited 
investigation  instead  of  John  Kl 
Whealan,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  tne  Federal  Register. 

Dated:  October  20, 1993. 

Lynn  L  Levina, 

Director,  Office  o/  Unfair  Import 
InvesUgotions,  500  B  Street,  SW^  Washington, 
DC 20436. 

[FR  Doc  93-26448  Piled  10-26-93;  8:45  am) 
BSUNQ  coos  70a0-03-P 


INTERSTATE  COMMERCE 
'  COMMISSION 

[Finance  Doekel  No.  32362) 

The  Broe  Companies,  Inc.,  the  Greet 
Western  Ratiwey  Co.,  Rail^  Inc.,  and 
[  Chicago  West  Pullman  Transportation 

Corp.,  et  al.;  Corporata  Family 
Exemption 

\  The  Broe  Companies,  Inc.  (Broe).  and 

^  its  wholly  ownea  subsidiaries.  The 


Oeat  Western  Railway  Company  (Great 
Western),  Raiko,  Inc.  (Railco),  C^cago 
West  Pullman  Transportation 
Corporation  (CWPT)  and  their  carrier 
sub^diariee  have  filed  a  notice  of 
exempticm  imder  49  CFR  1180.2(d)(3)  to 
reorganize  sev»al  of  the  subsidiaries 
witl^  the  Broe  corporate  family.  The 
proposed  consummation  date  of  the 
transaction  is  on  or  after  Octobw  4, 

1993. 

Broe  is  a  noncarrier  holding  company 
that  directly  controls  carrier  Central 
Kansas  Railway,  Inc.  (CKR)  and 
noncarriers  Great  Western  and  Railco. 
Great  Western  directly  controls  carriers 
Great  Western  Railway  of  Colorado,  tne. 
(GWRC)  and  Great  Western  Railway 
Company  of  Iowa,  Ina  (CWRI).  Grrat 
Western  has  created  a  new  noncarrier 
subsidiary.  Great  Western  Railway  of 
Oregon,  Inc.  (GWRO).  which  is 
acquiring  the  lease  of  a  55-mile  rail  line 
between  Alturas,  CA  and  Lakeview,  OR, 
from  its  affiliated  company  GWRC  As 
part  of  Broe's  reorganization,  Broe  and 
Great  Western  are  here  seeking  to 
continue  in  control  of  GWRO  when  it 
becomes  a  carrier.^ 

Railco  controls  noncarrier  CWPT, 
which  in  turn  controls  five  class  IB 
railroads:  The  Chicago  West  Pullman  & 
Southern  Railroad  Company:  the 
Georgia  Woodlands  Railroad  Company; 

.  the  Newburgh  &  South  Shore  Railroad 
Company;  the  Chicago  Rail  Link  (CRL), 
a  wholly  owned  subsidiary  of  ncmcarrier 
LaSalle  Transportation,  Inc.  (LaSalle); 
and  the  Manufacturers’  Junction 
Railway  Company  (MJR).  As  part  of  this 
reorganization,  LaSalle  is  being 
dissolved  so  that  CWPT  will  directly 
control  CRL,  and  Railco  and  Broe  will 
more  closely  control  CRL.  Broe,  Railco. 
and  CWPT  are  seeking  here  to  alter  their 
level  of  control  of  CRL  once  LaSalle  is 
dissolved. 

Also,  a  new  noncarrier  subsidiary  of 
CWPT  will  be  created — the  Kansas 
Southwestern  Railway  Company  (KSW). 
KSW  is  today  a  division  of  MJR.  MJR 
will  assign  the  lease  of  297.5  miles  of 
railroad  in  Kansas  to  KSW.  In  addition, 
KSW  is  acquiring  incidental  trackage 
rights  over  about  2  miles  of  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  in  Kiowa,  KS.  As  part  of  the 
reorganization,  Broe,  Railco,  and  CWPT 
are  seeking  here  to  continue  in  ccntit^ 
of  KSW  wMn  it  becomes  a  carrier.  > 


>  A  Notice  of  Exonption  for  GWRO  to  acquire  tbe 
lease  of  the  Hnes  Cram  GWRC  has  been  concurrentty 
filed  in  Ptatance  Docket  No.  32363.  Gnat  Western 
Bailway  of  Oregon,  tne. — Lease  astd  Opemtion 
Exemption— line  of  Great  Western  Bailway  of 
Colorado,  btc. 

a  A  Notice  of  Exmnptiaa  for  KSW  acquire  the 
lease  of  various  Unas  from  M)R  has  hem  cnnently 
filed  i|t  Finance  Docket  No.  32364,  JCniisos 


The  proposed  transaction  is  a 
corporate  family  reorganization.  This 
transaction  is  within  a  corporate  family 
and  is  exempt  from  prior  approval 
under  49  CFR  1180.2(d)(3).  It  will  not 
result  in  adverse  changes  in  service 
levels,  significant  operational  changes, 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transactiem  will  be  protected  by  t^ 
conditions  set  forth  in  New  York  Dock 
Ry.— Control — Brooklyn  Eastern  Dist., 
360  I.C.C  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C  10505(d)  may  oe  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Karl  Morell, 
Taylor,  Morell  &  Gitomer,  suite  210, 919 
18th  Street  NW.,  Washington.  DC  20006. 

Decided:  October  19, 1993. 

By  the  Commissiem,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Anne  K.  Qidnlan, 

Acting  Secretary. 

[FR  Doc  93-26424  Filed  10-26-93;  8:45  am) 
BSJJNQ  coot  Tcas-ot-e 


[Finance  Doefcal  No.  32363] 

Great  Weetem  Rallwey  ol  Oregon,  Inc.; 
Lease  end  Operation  Exemption;  Great 
Western  Railway  of  Colorado,  Inc. 

Great  Western  Railway  of  Oregon,  Inc. 
(GWRO).  a  noncarrier,  bias  filed  a  notice 
of  exemption  to  acquire  the  lease  fiom 
its  affiliate  Great  Western  Railway  of 
Colorado,  Inc.  (GWRC)  and  OMrate 
approximately  55  miles  of  rail  line. 
GWRO  will  bwxxne  a  class  IB  rail 
carrier.  The  line  involved  extends  from 
milepost  458.6  at  Alturas,  CA,  to 
milepost  512.0  at  Lakeview,  OR.  The 
proposed  transaction  was  expected  to  be 
consummated  on  or  after  October  4, 
1993. 

This  proceeding  is  related  to  the 
corporate  reorganization  being  filed  in 
Finance  Docket  No.  32362,  The  Broe 
Companies,  Inc.,  The  Great  Western 
Railway  Company,  Railco.  Inc.,  and 
Chicago  West  Piubnan  Transportation 
COipmation,  et  al. — Corpmate  Family 
Exemption,  in  which  the  Great  Western 
Railway  Company  (GWR),  which 
directly  crmtrols  GWRC  and  GWRO,  and 
GWR’s  parent  the  Broe  Companies,  Inc., 
have  concurrently  filed  a  notice  seeking 
in  part  to  continue  in  control  of  GWRO 


Southwestern  Bailway  Company— Lease  artd 
Operation  Exemption  tlissouri  Podfie  Baihood 
Company  artdAtehison,Top^  and  Santa  Be 
Bailway  Company. 
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as  part  of  a  corporate  femily 
reorganization. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Karl  Morell, 
Suite  210, 919  18th  Street,  NW., 
Washington,  DC  20006. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  felse  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10S05(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  Oct(d)er  21, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

AnneK.  Quinlan, 

Acting  Secretary. 

(FR  Doc  93-26425  Filed  10-26-93;  8:45  am] 
BtLUNG  CODE  703S-01-a 


[Docket  No.  AB-12;  8ub-No.  161X] 

Southern  Pacific  Transportation 
Company— Abandonment  Exemption — 
In  Karnes  and  Bee  Counties,  TX 

Southern  Pacific  Transportation 
Company  (SPT)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  a  29.0-mile  portion  of  its 
Rockport  Brandi  rail  line  from  milepost 
62.8,  near  the  Kenedy  rail  station,  to 
milepost  91.8,  near  the  Beeville  rail 
station,  in  Karnes  and  Bee  Counties,  TX. 

SPT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
Ck'R  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agendas)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  imder  Oregon  Short  Une  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affided 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  flnandal 


assistance  (OF A)  has  been  received,  this 
exemption  will  be  efiective  on 
November  26, 1993,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,!  formed  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  3  must 
be  filed  by  November  8, 1993.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  November  16, 1993,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Gary  A. 
Laakso,  Esq.,  Southern  Pacific 
Transportation  Company,  Southern 
Pacific  Building,  One  K^ket  Plaza, 
room  846,  San  Frandsco,  CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

SPT  has  filed  an  environmental  report 
which  addresses  the  abandonment’s 
efiects,  if  any,  on  the  environmental  and 
historic  resources.  The  Section  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  November  1, 1993.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEE  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 

DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEE,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  pi^lic. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  dedsion. 

Decided:  October  19, 1993. 


1 A  stay  will  be  issued  routinely  by  the 
Commis^tn  in  those  proceedings  vi^ere  an 
iiifbnnsd  decision  on  environmental  issues 
(whedier  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  die  notice  of  exemption.  See 
Exemption  afOut-qf-Senice  Bail  Lines.  S  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encoura^  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Cmnmission  to  review  and  act  cm  the  request  before 
the  a&ctive  date  of  this  exemption. 

a  See  Exempt,  of  Bail  Abandonment — Offers  of 
Finan.  Assist,  4  LCXI  2nd  164  (1987). 

•The  Commission  will  accept  late-filed  trail  use 
statements  as  long  as  it  retaiiu  furisdiction  to  do  so. 


By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secrefoiy. 

[FR  Doc.  93-26423  Filed  10-26-93;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  93-75; 
Exemption  Application  No.  D-9379,  et  el.) 

Grant  of  Individual  Exemptions;  Zero 
Corporation  Pension  Plan,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor, 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal . 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  Tlie  notices  set  forth  a 
summary  of  fects  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
b^n  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  witn  the  requirements  of 
the  notification  to  interested  persons. 

No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  efiective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 

4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 


Code  and  the  prooediiiee  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836. 
32847,  August  10. 1900)  ukI  based  upoi 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 


beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  benefid^es  of 
the  plans. 

Zero  Corporation  Pension  Plan  (the 
Plan)  Located  in  Los  Angeles, 

California 

[Prohibited  Transaction  Exemption  93-75; 
Exemption  Application  Na  D^7Q] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
san^ons  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  thro«]^  (E)  of 
the  Code,  shall  not  apply  to  the  sde  for 
cash  of  certain  real  estate  limited 
partnership  interests  (the  Interests)  from 
the  Plan  to  Zero  Corporation  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
following  conditions  are  met: 

1.  Thefeir  market  value  of  the 
Interests  is  est^lished  bv  an  appraiser 
indep|mdent  of  the  Employer; 

2.  ^e  Employer  paj^  no  less  than  the 
greater  of  the  current  ralr  market  value 
of  the  Interests  or  the  net  total  Plan 
expenditures  on  the  Interests  as  of  the 
date  of  sale; 

3.  The  sale  is  a  one-time  transaction 
for  cash;  and 

4.  The  Plan  pays  no  fees  or 
commissions  in  regard  to  the  sale. 

For  a  more  comj^te  statement  of  the 
fects  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  ndice  of 
proposed  exemption  published  on 
August  13. 1993,  at  58  FR  43138. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Hazldinrst  ft  Associates,  Inc.  Profit 
Sharing  and  Savings  Plan  (the  Plan) 
Located  in  Bdkvne,  Washington 

[Prdiiblted  Transacticm  Exemption  93-76; 
Exemption  Application  No.  D-72261 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
san^ons  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(cKl)  (A)  throu^  (E)  of 
the  Code,  shall  not  apply  to  two 


loans  of  money  from  die  individual 
account  in  the  Plan  of  David  M. 

Gladstone  (Gladstone),  a  par^  in 
interest  with  respect  to  tlM  Pum,  to 
Gladstone,  provided  that,  as  of  July  31, 
1987,  the  following  conditions  have 
been  met: 

1.  The  terms  of  the  loans  have  been 
at  least  as  fevoraUe  as  the  Plan  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party; 

2.  The  two  loans  together  have  not 
exceeded  25  percent  of  the  assets  of  the 
individual  account  of  Gladstone 
thnn^out  the  term  of  the  loans; 

3.  The  loans  have  beoi  seciired 
through  a  promissory  note  end  a 
perfe^ed  security  agreement  in 
collateral  consisUng  of  certain  securities 
described  in  the  notice  of  proposal; 

4.  The  collateral  securing  the  loans 
has  been  maintained  throughout  the 
duration  of  the  loans  at  no  less  than  200 
percent  of  the  balance  of  the  loans;  and 

5.  The  loans  have  involved  only 
Gladstone’s  segregated  account  in  the 
Plan. 

EFFECTIVE  DATE:  This  exemption  is 
efiective  as  of  July  31, 1987. 

For  a  more  complete  statement  of  the 
fects  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  nc^ce  of 
proposed  exemption  published  on 
September  2, 1993,  at  58  FR  46656. 

FOR  FURTTCn  MFORMATION  COIfrACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toU-free 
nund)er.) 

Thrift  Incentive  Stock  Ownership  Plan 
(the  PiaiO  of  The  Dfane  Savings  Bank 
New  York,  FSB  Located  in  New  YoA, 
New  York 

[Prohibited  Transaction  Exemption  93-77; 
Exemption  Applkation  Na  0-9440] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)  (1)  and  (b)(2).  and  407(a)  of  tte 
Act  and  l^e  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(cKl)  (A) 
t^ugh  (E)  of  the  Code,  sh^  not  apply 
to  (1)  the  past  acquisition  by  the  Plan  of 
cerU^  st^  rights  (the  Rimts)  pursuant 
to  a  stock  rights  ofieoing  (the  Onariitg) 
by  Hie  Dime  Savings  of  New  Yoric. 
FSB  (the  Employarh  the  sponsor  of  the 
Plan;  (2)  the  past  holding  of  the  Rights 
by  the  Plan  during  the  subscription 
pi^od  of  the  Offe^g;  and  (3)  the 
disposition  or  exercise  of  tlm  Rights  by 
tile  Plan;  provided  that  the  following 
conditions  are  satisfied; 

(A)  The  Plan’s  acquisition  and 
holding  of  the  Rights  occurred  in 
conner^on  with  the  Offering  made 


availdile  to  all  shardioldert  of  common 
stod:  of  the  Employer. 

(B)  All  holders  of  the  common  stock 
of  the  Employer  were  treated  in  the 
saixM  manner  vdth  reapect  to  the 
Offering  includiiig  the  Plan;  and 

(C)  Ati  decisions  regarding  the 
holding  and  disposition  of  ^  Rights  by 
the  Plan  were  made,  in  accordance  with 
Plan  provisioiis  for  individuall3P- 
directed  investment  of  participant 
accoimts,  by  the  individual  Plm 
participants  whose  accounts  in  the  Plan 
receiv^  Rights  in  connection  with  the 
Offering,  including  all  determinations 
regarding  the  exercise  or  sale  of  the 
Rights  rec»ived  through  the  Offering 
(except  for  those  participants  who  felled 
to  file  timely  and  valid  instructions 
coDceming  the  Rights,  in  vdiich  case  the 
Rights  were  sold). 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  April  15, 
1993. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  ndice  of 
proposed  exemption  pxiblished  on 
September  2, 1993  at  58  FR  46658. 

FOR  FURTHER  MFORMATKM  CONTACT*. 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  feet  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(cK2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  rartoin  other 
provisions  to  which  the  exemptions  do 
not  apply  and  the  general  fidudaiy 
respcmsJbility  provisions  of  section  404 
of  ^  Act,  whidi  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  tlM  p^dpants  and 
benefidaries  of  the  plan  and  in  a 
prudent  feshion  in  accordance  with 
section  404(aKl)(B)  of  the  Act;  nor  does 
it  affad  the  requirement  of  section 
401(a)  of  the  Q>de  that  the  plan  must 
operate  for  the  exclusive  braefit  of  the 
employees  of  the  employer  maintaining 
the  plm  and  their  benefidaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Ad  and/ 
or  the  Code,  including  statutoiy  or 
admhiistrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fed  that  a  transaction  is  subjed  to  an 
administrative  or  statutory  exemption  b 
not  dispositive  of  whether  the 
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transaction  is  in  feet  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  fects  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  fects  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  22d  day  of 
October  1993. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 

(FR  Doc  93-26454  Filed  10-26-93;  8:45  am] 
BauNQ  coof  4Bie-at-^ 


NATIOf4AL  SCIENCE  FOUNDATION 

Spedai  Emphasis  Panel  in 
Geosciences;  Meeting 

SUMMARY;  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMEMTARY  MPORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  the  meetings  are  closed  to 
the  public.  These  matters  are  with 
exemptions  (4)  and  (6)  of  U.S.C., 

552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Geosciences. 

Date:  November  18  and  19, 1993. 

Time:  9  a.m.  to  5  p.m.  each  day. 

Place:  Seventh  Floor  South 
Conference  Room,  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Ty^  ^Meeting:  Qosed. 

Agenda:  Review  and  evaluation  of 
Comet  Shoemaker-Levy  DC  and  Jupiter 
(follision  Proposals,  submitted  to  the 
Divisions  of  Atmospheric  and 
Astronomical  Sciences. 

Contact:  Dr.  Sunanda  Basu,  Program 
Director,  Aeronomy  Program,  Division 


of  Atmospheric  Sciences,  Washington, 
DC  (202)  357-7619;  Dr.  Timothy 
Eastman,  Program  Director, 
Magnetospheric  Physics  Program, 
Division  of  Atmospheric  Sciences, 
Washington,  DC  (202)  357-7618;  or  Dr. 
Vernon  Pankonin,  Program  Director, 
Cfelactic  Astronomy  Program,  Division 
of  Astronomical  Sdences,  Washington, 
DC  (202)  357-7620. 

Dated:  October  22, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc  93-26397  Filed  10-26-93;  8:45  am) 
eauNQ  cooe  7S6S-oi-«i 


Special  Emphasis  Panel  in  Physics; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Date  and  Time:  Friday,  November  19, 

1993;  8:30  a.nL  to  5  p.m. 

Place:  Room  341,  National  Science 
Foundation.  1800  G  Street  NW.,  Washington 
DC  20550. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Rolf  M.  Sinclair, 
Program  Director  for  Cross  Directorate 
Activities.  National  Science  Foundation, 

1800  G  St  NW..  Washington,  DC  20550. 
Telephone:  (202)  357-7996. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  few  financial  support. 

Agenda:  To  review  and  evaluate  the 
Research  Experiences  few  Undergraduates 
proposals  as  part  of  the  selection  process  for 
aurards. 

Reason  for  Qosing:  The  proposals  being 
revie%ved  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  Information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  October  22, 1993. 

KL  Rebecca  I4^nkler, 

Committee  Management  Officer. 

(FR  Doc.  93-26395  Filed  10-26-93;  8:45  am] 
BOJJNQ  COOE  7KS-01-M 

Special  Emphasis  Panel  in  Science 
Resources  Studies;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Science 
Resources  Studies. 

Date  and  Time:  November  19, 1993;  8:30 
a.m.  to  5  p.m. 


Place:  Romn  370, 4201  Wilson  Blvd, 
Arlington,  VA. 

Ty^  of  Meeting:  Open. 

Contact  Person:  Ann  Lanier,  Project 
Directew  for  the  Survey  of  Academic  Research 
Facilities,  Division  of  Science  Resources 
Studies,  National  Science  Foundation.  4201 
Wilson  Boulevard,  Suite  965,  Arlington,  VA 
22230,  Telephone:  (703)  306-1774. 

Purpose  of  Meeting:  To  advise  on  the 
analysis  plan  and  presentation  of  data  from 
the  NSF’s  1994  National  Survey  of  Academic 
Research  Facilities. 

Agenda:  The  morning  will  be  used  to 
review  and  evaluate  the  data  analysis  plan. 

The  afternoon  will  be  used  to  consider  any 
changes  in  the  presentation  of  data  in  the 
1994  report  to  Congress. 

Dated;  October  22, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-26396  Filed  10-26-93;  8:45  am] 
BnXINQ  CODE  TS68-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

Livermore  Seismic  Hazard  Estimates; 
Availability 

AGENCY:  Nuclear  Regtilatory 
Commission. 

ACTION:  Updated  Livermore  Seismic 
Hazard  Ei^mates:  Availability. 

SUMMARY:  The  NRC  is  issuing  draft 
NUREG 1488,  "Revised  Livermore 
Seismic  Hazard  Estimates  for  69  Nuclear 
Power  Plant  Sites  East  of  the  Rocky 
Mountains."  The  NRC  is  seeking 
comments  ftom  interested  parties  on  the 
technical  aspects  of  the  proposed 
seismic  haz^  estimates  and  will 
consider  any  comments  received  in  the 
final  document.  A  fee  single  copy  of  the 
draft  NUREG-1488  may  be  requested  by 
those  who  wish  to  comment  by  writing 
to  the  Distribution  and  Mail  Services 
Section.  Mail  Stop  P-370,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 

DC  20555.  Copies  of  NUREG-1488  also 
may  be  obtained  ftom  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level).  Washington,  DC. 

DATES:  Comment  period  expires  on 
February  28, 1994.  Comments  submitted 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  and  Directives  Review 
Branch.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Written  comments  also  may  be 
delivered  to  room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  from  7:30  am  to 
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4:15  pm  on  federal  workdays.  Copies  of 
written  comments  received  may  ^ 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Phyllis  A.  Sobel  at  (301)  504-2738. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  T.  Wiggins, 

Acting  Director,  Division  of  Engineering, 

Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-26442  Filed  10-26-93;  8:45  am] 
BHXmO  CODE  TSSO-Ot-H 

Biweekly  Notice  Applications  and 
Amendments  to  Facility  Operating 
Ucensea  Involving  No  Significant 
Harards  Considerations 

1.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hetuing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  October  4, 
1993,  through  October  15. 1993.  The  last 
biweekly  notice  was  published  on 
October  13, 1993  (58  FR  52979). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  Conunission  has  made  a 
proposed  determinatioQ  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission’s  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 


accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Conunission  is  seeking  public 
comment  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  drciunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  ^e  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Conunission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occiu  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda,  M^land 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  he  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555.  The  filing  of 
-  requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  November  29. 1993,  the  hcensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  partiapate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  ‘Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 


CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washinrton,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  iMve  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Boa^  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order ^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceediim.  The  petition 
should  specifically  expl^  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aq)ect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  sche<hiled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  alrave. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  stmeduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  Tbe  petitioner  must  also 
provide  references  to  those  n>ecific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
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petitions*  intends  to  rely  to  establish 
those  {acts  or  e)q)ert  opinion.  Petitioner 
must  provide  suIBcient  information  to 
show  that  a  genuine  dispute  exists  %vith 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  i^ch,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  vdiich  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  me 
hearing,  inclumng  the  opportunity  to 
present  evidence  and  cross-examine 
vvimesses. 

If  a  hearing  is  requested,  the 
Commission  will  niake  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issxie  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  ^er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  aiw  amendment. 

A  request  for  a  nearing  ot  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regiilatory  Commission, 
Washii^on,  DC  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  PtibUc 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  iiiform 
the  Commission  by  a  toU-f^  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  1-{B00)  342-6700). 

The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Profect  Director); 
petitioner’s  name  and  telephone 
number,  date  petitimi  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petitimi  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 


Commission,  Washington.  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the  . 
Commission,  the  presidi^  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  &ould  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  furiher  details  with  respect  to  this 
action,  see  the  application  for 
amendment  wdiicn  is  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Catv^ 
rJiffit  Nudear  Power  Plant,  Unit  Nos.  1 
and  2,  Cahrert  County,  Maryland 

Date  of  amendments  request: 
September  17. 1993 
Description  of  amendments  request: 
The  proposed  amendments  would 
implement  the  recommendations 
provided  in  Generic  Letter  (GL)  88-16, 
“Removal  of  Cycle-Specific  Parameter 
Limits  From  Tedmic^  Specifications.” 
The  GL  recomnfonds  the  removed  of 
cycle  specific  values  from  technical 
specifications  (TSs)  and  to  incorporate 
them  in  a  separate  document  that  could 
be  revised  by  the  licensee  as  long  as 
previously  approved  methodologies  are 
\ised.  ’The  proposed  amendments  also 
include  two  other  requested  changes. 
One  is  the  removal  of  out-dated 
references  to  power  operation  with  less 
than  four  reactor  coolwt  pumps  (RCPs) 
in  operation  and  the  other  is  to  make 
administrative  changes  to  clarify  the 
existing  TSs.  but  do  not  alter  the  current 
reouirements. 

As  noted,  the  first  portion  of  the 
request  would  implement  the 
recommendations  of  GL  88-16.  *1116 
second  portion,  removal  of  references  in 
the  TSs  to  operation  with  less  than  four 
RCP,  is  requested  because  the  desim 
features  necessary  to  operate  vrith  less 
than  four  RCPs  were  never 
implemented.  In  addition,  TS  3.4.1.1 
requires  all  (four)  RCPs  be  used  during 
power  operation  and  Unit  2  has  a 
license  condition.  2.c.5,  which  prohibits 
power  operation  with  less  than  four 
pumps.  The  third  portion  of  the  request, 
administrative  cla^cations,  result^ 
from  the  first  two  portions  of  this 
request  whidi  aff^ed  TS  Sections  3/ 
4.1,  “Reactivity  Control  Systems,"  and 
3/4.2,  “Power  Distribution  Limits.”  It 


was  recognized  during  the  review  of 
these  TS  sections  that  clarifications 
were  needed  to  improve  the  overall  use 
and  consistency  of  the  TS  sections. 
Changes  to  the  use  and  location  of 
footnotes  are  proposed  by  incorporation 
into  the  body  of  ffie  applicable  TS  or 
being  moved  to  the  Ba^  Section. 
Confusing  or  repetitive  TSs  were 
corrected.  This  effort  did  not  delete  nor 
add  any  reouirements  to  the  TSs. 

Specifically,  the  requested  changes 
involve  112  items.  A  detailed 
description  of  each  requested  change 
the  affected  TSs,  and  page  numbers 
were  provided  as  Attacl^ent  1  to  the 
submittal:  Attachment  2  and  3  provided 
the  marked-up  ’TS  pages  for  Units  1  and 
2.  respectively;  and  Attachments  4  and 
5  provide  Core  Operating  Limits  Reports 
for  Unit  1,  Cycle  11,  and  Unit  2,  Cycle 
10,  respectively. 

Those  items  in  Attachment  1  resulting 
from  the  first  portion  of  the  request, 
implementing  the  recommendations  of 
GL  88-16  are  Items  1,  3,  5. 6, 16, 17, 19, 
20,  21.  27,  32.  33,  34.  36,  38,  39.  40,  41, 
43.  44.  45.  46.  51,  S3,  54.  57,  58,  59,  60, 
61,  62.  63.  64,  70,  74.  75.  76,  81.  82,  85. 
94,  96.  98,  99. 100, 101, 102, 103, 104, 
107, 108,  111,  and  112. 

Those  items  in  Attadiment  1  resulting 
from  the  second  portion  of  the  request, 
out-dated  references  to  power  operation 
with  less  than  four  RCPs  are  Items  9, 10. 
11. 12, 13. 14. 15. 18.  22,  23.  24,  25,  26, 
47,  48, 49.  56, 66.  79,  83,  84,  86.  90, 91. 
92.  93. 109,  and  110. 

Those  items  in  Attachment  1  resulting 
from  the  third  portion  of  the  request, 
administrative  changes  to  clarify  the 
existing  TSs,  which  do  not  alter  the 
current  requirements  are  Items  2, 4.  7, 

8.  28.  29,  30,  31.  35.  37,  42.  50,  52.  55. 
65.  66.  67, 69.  71.  72.  73.  77.  78,  80,  87. 
88,  89. 95, 97. 105,  and  106. 

Basis  for  proposed  no  significant 
hazards  considemtion  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  relocation  of  cycle-specific  operating 
limits  to  a  licensee-controlled  report  has  no 
affect  on  the  probahility  or  consequences  of 
any  previously  evaluate  accident.  The 
cyd^pecific  cq>«ating  limits,  although  not 
in  the  Technical  Specifications,  %vill  ^ill  be 
observed.  The  proposed  amendment  does  not 
change  the  actions  to  be  taken  should  those 
limits  be  exceeded. 

Each  accident  analysis  contained  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  will  be  evaluated  for  eadi  reload 
cycle  using  NRC-appcoved  reload  design 
methodol^es.  Cycle-specific  limits,  to  be 
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located  in  the  Core  Operating  Limits  Report 
(COLR),  will  be  generated  to  ensure  that  the 
results  of  the  accident  analyses  are  bounded 
by  results  previously  approved  by  the  NRC 
The  elimination  olf  technical  specification 

!>rovisions  for  power  operation  with  less  than 
bur  reactor  coolant  pumps  in  operation  has 
no  affect  on  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
such  operation  is  currently  prohibited  by  the 
technical  specifications. 

The  minor  clarifications  proposed  neither 
add  new  requirements  nor  delete  existing 
requirements  but  simply  improve  the 
readability  of  the  existi^  specifications. 
Therefore,  the  probability  or  consequences  of 
any  accident  previously  evaluated  is  not 
affected. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  conse^ences  of  an  accident 
previously  evaluates 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  pre^ously  evaluated. 

The  relocation  of  cycle^pecific  operating 
limits  to  a  licensee^ontrolfed  report  does  not 
create  the  possibility  of  a  new  or  different 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  does  not 
represent  a  change  in  the  configuration  or 
operation  of  the  plant  and  the  initial 
conditions  assumed  in  the  analysis  of 
accidents  in  the  UFSAR  will  continue  to  be 
valid. 

The  elimination  of  technical  specification 

!>rovisions  for  power  operation  with  less  than 
bur  reactor  coolant  pumps  in  operation  does 
not  create  the  possil^ty  of  a  new  or  different 
t]rpe  of  accident  from  any  accident 
previously  evaluated.  Such  operation  is 
currently  prohibited  by  the  technical 
specifications.  Therefbre,  the  proposed 
change  does  not  represent  a  change  in  the 
configuration  or  operation  of  the  plant. 

The  minor  clarifications  propo^  neither 
add  new  requirements  nor  delete  existing 
requirements  but  simply  improve  the 
readability  of  the  existing  specifications.  The 
proposed  change  does  not  represent  a  change 
in  the  configuration  or  operation  of  the  plant 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
t)q>e  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  cycle-specific  limits  w^  continue  to 
be  determinea  using  methodologies 
previously  approved  by  the  NRC.  The 
relocation  of  those  limits  Into  the  Core 
Operating  Limits  Report  has  no  affect  on  the 
margin  of  safety  because  the  limits  will  be  set 
to  protect  that  margin  afforded  by  previously 
approved  methodologies.  Any  use  of  new 
methodologies  must  receive  prior  approval 
by  the  NRC  Therefore,  the  relocation  of  the 
cycle-specific  limits  would  not  Involve  a 
significant  reduction  in  a  mar:^  of  safety. 

The  elimination  of  technics^  specification 
provisions  for  power  operation  with  less  than 
four  reactor  coolant  pumps  in  operation  does 
not  reduce  the  margin  of  safety.  Such 
operation  is  currenUy  prohibited  by  the 
technical  specifications. 

The  minor  clarifications  proposed  neither 
add  new  requirements  nor  delete  existing 


requirements  but  sinq>ly  improve  the 
readability  of  the  exisUng  specifications.  The 
proposed  change  has  no  aff^  on  the  margin 
of  safety. 

Therefore,  the  proposed  change  does  not 
Involve  a  signifUant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Load  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  nof^  Director:  Robert  A.  Capra 

Carolina  Power  &  Light  Company,  et 
aL,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Powct  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  C^Una 

Date  of  amendment  request: 
Septeml^  28, 1993 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Tech^c^  Specification  (TS)  3/4.8.1,  A. 
C  Sources,  and  the  associated  Bases  to 
be  consistent  with  NUREG-1431. 
Revision  0,  ’’Staiulard  Technical 
Specifications,  Westinghouse  Plants,” 
dated  SeptemW  1992.  The  proposed 
amendment  would  (1)  revise  the  action 
statements  in  TS  3/4.8.1  and  add 
additional  actimi  statements,  (2)  provide 
for  slow  start  testing  of  the  emergency 
diesel  generators  (EDG)  and  separate  the 
EDG  start  and  load  testing  into  separate 
requirements;  (3)  revise  TS  T^le  4.8-1, 
Diesel  Generator  Test  Sdiedule;  and  (4) 
revise  TS  3/4.7.1.2,  Auxiliary  Feedwater 
(AFW)  System,  Action  Statement  c,  to 
be  coiisistent  with  NUREG-1431  by 
adding  a  note  regarding  mode  changes 
while  all  AFW  trains  are  inoperable. 

Basis  for  proposed  no  sigiuficant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  si^xlficant  increase  in  the 
probability  or  consequences  of  an  accident 
I»eviously  evaluated. 

A  failure  of  an  Emergency  Diesel  Generator 
(EDG)  is  not  an  initiator  for  any  Final  Safety 
Analysis  Report  (FSAR)  Chapter  15  accident 
scenario.  Accordingiy.  there  can  be  no 
increase  in  the  probability  of  any  accident 
previously  evaluated.  Eliminating 
unnecessary  testing  and  EDG  starts  reduces 
the  overall  wear  ai^  stress  on  the  engines, 
reduces  unnecessary  engine  degradation,  and 


results  in  a  greater  overall  engine  reliability. 
Similarly,  addition  of  the  mode  change 
restriction  to  the  AFW  Specification  is  not  an 
initiator  for  any  Final  Safety  Analysis  Report 
(FSAR)  Chapter  15  accident  scenaria  The 
reaction  ensiues  that  actions  are  not  taken 
that  could  force  the  tmit  into  a  less  safe 
condition.  Therefore,  there  would  be  no 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evahiated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frtm  any  accident 
previously  evaluated. 

The  proposed  change  does  not  in  and  of 
itself  result  in  any  change  to  the  plant 
configuration  or  operating  modes.  This 
change  will  (1)  allow  the  EDGs  to  be  slowly 
accelerated  during  the  performance  of 
surveillance  tests  required  every  31  days,  and 
(2)  specifically  preclude  plant  configuration 
or  operating  mode  changes  when  no  AFW 
trains  are  available.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  si^iificant  reduction  in  the  margin 
of  safety. 

Consistent  with  the  new  Standard 
Technical  Specifications  for  Westinghouse  * 
Plants  (NUI^G-1431),  the  proposed  changes 
include  an  increase  in  the  allowable  time 
(from  two  hours  to  four  hours)  to  verify 
required  safety  equipment  operable. 

However,  this  is  an  insignificant  reduction 
and  will  result  in  a  reduction  in  the  risk 
associated  with  a  possible  unplaimed 
shutdown.  In  addition,  the  proposed  changes 
irtclude  restrictions  on  plant  configuration  or 
operating  mode  changes  when  three  AFW 
tr^ns  are  inoperable.  This  restriction,  which 
is  consistent  with  the  new  Standard 
Technical  Specifications  for  Westinghouse 
Plants,  ensures  that  actions  are  not  taken  that 
could  force  the  unit  into  a  less  safe  condition. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standees  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  ^eigh. 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Coimsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602 

NRC  Project  Director:  S.  Singh  Bajwa 
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Onmnonwealdi  Edison  Company, 
Docket  Nos.  STN  S0-4S4  and  STN  SO- 
455.  Byron  Station,  Unit  Not.  1  and  2, 
OKUity,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  August 
13. 1993,  as  supplemented  by  letters 
dated  September  15  and  16, 1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specification  3/4.4.5,  “Steam 
Generators,”  to  allow  sleeving  of 
defective  steam  generator  tubes  as  an 
alternative  to  tube  plugging. 
Conunonwealth  Edison  Company  is 
requesting  the  approval  of  two  difierent 
methods  of  sleeving:  Westinghouse  laser 
welded  tube  sleeving  and  Babcock  and 
Wilcox  (B4W)  kinetic  welded  tube 
sleeving.  These  methods  are  described 
in  WCAJP-13698,  Revision  1  and  BAW- 
2045PA,  Revision  1.  and  are  submitted 
for  review. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  tubesheet  and/or  tube  support  plate 
sleeves  are  installed  with  laser  welded  or 
kinetically  welded  foints.  The  sleeve 
configuration  has  bmn  designed  and 
analy^  in  accordance  with  the 
requirements  of  the  ASME  Code.  Fatigue  and 
stress  analyses  of  the  sleeved  tube  assemblies 
produced  acceptable  results  as  documented 
in  WCAP-13698  Revision  1,  "Laser  Welded 
Sleeves  For  3/4  Inch  Diameter  Tube  Feeding 
-  Type  and  Westinghouse  Preheater  Steam 
Generators,”  and  ^W-2045PA  Revision  1, 
"Recirculating  Steam  Generators  Kinetic 
Sleeve  Qualification  for  3/4  Inch  O.D. 
Tubes.”  Mechanical  testing  has  shown  that 
the  structural  strength  of  Alloy  690  sleeves 
under  normal,  faulted  and  upset  conditions 
is  within  acceptable  limits.  Leakage  testing 
for  3/4”  tube  deeves  has  demonstrated  that 
primary  to  secondary  leakage  is  not  e]q>ected 
during  all  plant  conations. 

The  minimum  acceptable  sleeve  wall 
thickness  is  determined  using  the  criteria  of 
Regulatory  Guide  1.121  and  ^  design 
requirements  of  Section  ID  of  the  AS^fE 
Code.  With  respect  to  the  design  of  the 
sleeve,  the  minimum  acceptable  wall 
thickness  maintains  a  safety  factor  of  three 
against  tube  failure  under  normal  operating 
conditions.  A  bounding  set  of  input 
conditions  which  envelop  the  c^ierating 
parameters  of  all  Model  D  steam  generators 
was  used  for  the  minimum  vrall  tUckness 
evaluation.  The  minimum  acceptable  tube 
wall  thickness  determined  by  Rag.  Guide 
1.121  evaluation  is  no  greater  tlum  40%  of 


the  original  sleeve  wall  tiiickness.  Evaluation 
of  the  minimum  acceptable  wall  thickness  for 
postulated  combined  accident  conditioD 
loadings,  shows  that  the  minimum  wall 
requirement  for  Steam  Line  Break/Peed  Line 
Br^  *  Safe  Shutdown  Earthquake  loadings, 
as  well  as  the  loading  conditions  during  a 
Loss  of  Load  transient,  is  bounded  by  the 
normal  operating  condition  requirement  of 
40%  minimum  wall  thickness. 

Leak  rates  for  the  sleeves  are  a  function  of 
several  operating  parameters;  of  significance 
are  the  primary  and  secondary  side  {Messures 
and  the  primary  side  temperature.  For  the 
present  operating  conditions  at  Byron  and 
Braidwo<^  the  limiting  primary-to-secondary 
leakage  rate  is  bounded  by  the  current 
Technical  Specification  Ihnit  of  500  gpd  for 
steam  generator  leakage. 

Bas^  upon  discussions  with 
Westinghouse  and  BAW,  the  leak-before- 
break  is  considered  to  be  an  applicable 
feilure  mode  to  the  sleeved  tube  assembly. 

The  failure  of  the  sleeve  would  be  bounded 
by  the  current  steam  generator  tube  ruptvire 
analysis  included  in  the  Byron  and 
Braidwood  FSAR  Due  to  the  slight  reduction 
in  the  diameter  caused  by  the  slmve  wall 
thickness,  it  is  expected  that  primary  coolant 
release  rates  would  be  slightly  less  than 
assumed  for  the  steam  generator  tube  rupture 
analysis,  and  therefore,  would  result  in  lower 
total  primary  fluid  mass  release  to  the 
secondary  system.  Additionally,  further 
conservatism  would  be  included  if  the  break 
were  postulated  to  occur  at  an  elevation 
higher  than  where  sleeves  are  installed.  The 
combination  of  tube  sheet  sleeves  and  tube 
support  plate  sleeves  would  reduce  the 
primary  Quid  Qow  through  the  sleeved  tube 
assembly  due  to  the  series  of  diameter 
reductions  the  fluid  would  have  to  pass  on 
its  way  to  the  break  area.  The  overall  effect 
would  be  reduced  steam  generator  tube 
rupture  release  rates. 

The  proposed  Technical  Specification 
change  to  support  the  installation  of  Alloy 
690  laser  welded  or  kinetically  welded 
sleeves  does  not  adversely  impact  any  other 
previously  evaluated  design  basis  accidmit  or 
the  results  of  LOCA  and  non-LOCA  accident 
analyses  for  the  current  Technical 
Specification  minimum  reactor  coolant 
system  flow  rate.  The  results  of  the  analyses 
and  testing,  as  well  as  plant  operating 
experience  demonstrate  that  die  sleeve 
assembly  is  an  acceptable  means  of 
maintaining  tube  integrity. 

Plugging  limit  criteria  are  established  using 
the  guidance  of  Regulatory  Guide  1.121,  and 
is  bounded  by  the  current  Technical 
Specification  plugging  limit  for  tubes  of  40% 
throughwall  degradation.  Furthermore,  as 
reconunended  by  Regulatory  Guide  1.83,  the 
sleeved  tube  will  be  monito^  through 
periodic  inspections  witii  present  eddy 
current  tedmiques.  These  measxires 
demonstrate  that  installation  of  sleeves 
spanning  degraded  areas  of  tiie  tube  will 
restore  ^  tube  to  a  condition  consistent 
with  its  original  design  basis. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Implementation  of  laser  welded  or 
kinetically  welded  sleeving  will  not 


introduce  significant  or  adverse  dianges  to 
the  plant  design  besb.  Stress  and  fatigue 
anal]rsb  of  the  repair  has  shown  the  ASME 
Code  and  Regulatory  Guide  1.121  allowable 
values  are  met  Implementation  of  laser 
welded  or  kinetically  welded  sleeving 
maintains  overall  tube  bundle  structural  and 
leakage  integrity  at  a  level  consistent  to  that 
of  the  origui^y  supplied  tubing  during  all 
plant  condition.  Leak  and  mechanical 
testing  of  sleeves  support  the  conclusions  of 
the  emulations  that  the  sleeve  retains  both 
structural  and  leakage  integrity  during  all 
conditions.  Sleeving  of  tulm  does  not 
provide  a  mechanbm  resulting  in  an  accidrat 
oubide  of  the  area  affected  by  the  sleeves. 

Any  hypothetical  accident  as  a  result  of 
potential  tube  or  sleeve  degradation  in  the 
repaired  portion  of  the  tube  b  bounded  by 
the  existing  tube  rupture  accident  analysis. 

The  sleeve  design  does  not  afiect  any  otiier 
component  or  location  of  the  tube  outside  of 
the  immediate  area  repaired.  In  addition,  the 
tube  rupture  accident  analysis  accounb  for 
the  installation  of  sleeves  and  the  impact  on 
current  plugging  level  analyses;  therefore,  the 
possibility  that  sleeving  creates  a  new  or 
different  type  of  accident  b  not  supported. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  laser  welded  and  kinetically  welded 
sleeving  repair  of  degraded  steam  generator 
tubes,  has  been  shown  by  analysb  to  restore 
the  integrity  of  the  bundle  to  ib  original 
design  ^is  condition.  The  safety  factors 
used  in  the  design  of  sleeves  for  the  repair 
of  degraded  tubes  are  consbtent  with  the 
safety  factors  in  the  ASME  Boiler  and 
Pressure  Vessel  Code  used  in  steam  generator 
design.  The  design  of  the  tubesheet  sleeve 
lower  weld  )oinb  for  the  3/4”  sleeves  have 
been  verified  by  testing  to  preclude  leakage 
during  normal  and  postulated  accident 
conditioiu. 

The  portions  of  the  installed  sleeve 
assembly  which  represent  the  reactor  coolant 
pressure  boundary  can  be  monitored  for  the 
initiation  and  progression  of  sleeve/tube  wall 
degradation,  thus  satisfying  the  requiremenb 
of  Regulatory  Guide  1.83.  llie  portion  of  the 
tube  bridged  by  the  sleeve  joinb  is  effectively 
removed  from  the  pressure  boundary,  and  the 
sleeve  then  forms  ^e  new  pressure 
boundary. 

Sleeving  has  no  effect  u{>on  the  design 
transienb  and  accident  analyses  have  been 
reviewed  based  on  the  installation  of  sleeves 
up  to  the  level  of  steam  generator  tube 
plugging  coincident  with  the  minimum 
reactor  flow  rate.  The  insbilation  of  sleeves 
b  to  be  evaluated  as  the  equivalent  of  some 
level  of  steam  generator  tube  plugging. 
Evaluation  of  the  installation  of  sleeves  is 
based  on  the  determination  that  LOCA 
evaluations  for  the  licensed  minimum  reactor 
coolant  flow  bound  the  effect  of  a 
combination  of  tube  plugging  and  sleeving 
up  to  an  equivalent  of  the  actual  steam 
generator  tube  phigging  limit.  Information 
provided  in  WCAP-13698,  Rev.  1  and  BAW- 
2045PA.  Rev.  1,  describes  the  method  to 
determine  the  flow  equivalency  for  all 
combinations  of  tubesheet  and  tube  support 
plate  sleeves  in  order  that  the  minimum  flow 
requiremenb  are  met. 

Installation  of  either  tube  sheet  or  tube 
support  plate  sleeves  will  increase  tire 
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protective  boundaries  of  the  steam  generators 
and  will  not  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standees  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.O.  Box  434, 
Byron.  Illinois  61010;  and  for 
Braidwood,  the  Wilmington  Township 
Public  Library.  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Attorney  for  licensee:  Michael  1. 

Miller,  Esquire;  Sidlpy  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  James  E.  Dyer 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 

Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  amendment  request:  June  2, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
include  Commonwealth  Edison 
Company's  Topical  Report  NFSR-0091, 
in  Section  6.6  of  the  Technical 
Specifications.  Topical  Report  NFSR- 
0091  has  been  reviewed  and  approved 
by  the  NRC  staff. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Topical  Report  methodology  to  be 
referenced  in  the  Technical  Specifications  is 
approved  by  the  NRC  and  is  used  to  evaluate 
reload  designs  and  related  core  operating 
limits.  Edison  performing  these  analyses 
instead  of  the  fuel  vendor  does  not  introduce 
physical  changes  to  the  plants  which  would 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  methodology  is  the 
same  as  is  currently  being  used  at  Dresden 
Station.  Edison  wiU  continue  to  analyze  the 
same  spectrum  of  limiting  events  for  each 
reload,  and  an  Interaction  Procedure  with  the 
fuel  vendor  has  been  implemented  to  ensure 
the  inter&ce  between  the  two  organizations 
is  working  properly.  The  MCPR  Safety  Limit 
is  assessed  by  the  feel  vendor  on  a  cycle  by 
cycle  basis  to  confirm  its  continued 
applicability.  The  feel  vendor  will  continue 
this  assessment  based  on  the  specific  core 
conditions  provided  by  Edison.  Therefiue, 
the  MCPR  Safety  Limit  will  continue  to 
maintain  feel  cladding  integrity  by  ensuring 


that  99.9%  of  the  feel  rods  will  avoid 
transition  boiling  during  limiting  anticipated 
operational  occurrences.  Thus,  the  changes 
do  not  affect  the  probability  or  consequences 
of  accidents  previously  analyzed. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  referenced  methodology  is  the  same  as 
that  currently  used  to  analyze  in-core  fuel 
management  and  neuronic  licensing  events 
and  therefore  does  not  introduce  any 
physical  changes  to  the  pl^t  which  would 
create  the  possibility  of  a  hew  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  Similarly,  the 
statistical  basis  of  the  MCPR  Safety  Limit  has 
not  been  impacted  as  demonstrated  by  the 
Topical  and  Supplements.  The  safety  limit 
will  therefore  continue  to  maintain  feel 
cladding  integrity  during  limiting  anticipated 
operational  occurrences.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Since  the  Edison  methodology  is  consistent 
with  the  currently  approved  neuronic 
methods  for  Dresden,  it  will  continue  to 
ensure  feel  design  and  licensing  criteria  are 
met.  The  MCPR  Safety  Limit  will  continue  to 
be  based  on  the  value  specified  by  the  fuel 
vendor,  which  is  asses^  on  a  cycle  by  cycle 
basis  to  ensure  continued  applicability. 
Therefore,  the  margin  of  safety  between  the 
MCPR  Safety  Limit  and  potential  feel  feilure 
after  the  onset  of  transition  boiling  is  not 
decreased. 

The  limits  based  on  mechanical  design  and 
LCXIA  considerations  will  continue  to  be 
specified  by  the  feel  vendor  (LHGR  and 
MAPLHGR).  Therefore,  this  proposed 
administrative  change  has  no  adverse  impact 
on  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street,  Morris,  Illinois  60450 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  James  E.  Dyer 

Duke  Power  CoIl^)any,  et  aL,  Docket 
Nos,  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request: 
September  7, 1993 

Description  of  amendment  request: 
The  Catawba  Nuclear  Station,  Unit  1  is 
scheduled  to  shut  down  in  October  1993 
for  a  refueling  outage  and  to  begin  the 
eighth  fuel  cycle  in  December  1993.  The 


reactor  core  for  Cycle  8  will  consist  of 
117  burned  fuel  assemblies  and  76  fresh 
fuel  assemblies.  The  incoming  Mark-BW 
fuel  for  Cycle  8  will  be  the  third 
Catawba  Unit  1  reload  batch  supplied 
by  the  B&W  Fuel  Company  (BWFC). 
Certain  changes  to  the  Technical 
Specifications  (TS)  are  needed  to 
support  operation  of  Unit  1  hr  Cycle  8 
as  follows: 

(1)  Reduce  the  magnitude  of  positive 
f-delta  I  slope  in  TS  Table  2.2-1  from 
2.316  to  1.525. 

(2)  Increase  the  refueling  water 
storage  tank  minimum  boron 
concentration  in  TS  3.1. 2.5  and  3. 1.2.6 
from  2000  ppm  to  2175  ppm. 

(3)  Increase  the  cold  1^  accumulator 
boron  concentration  range  from  1900- 
2100  ppm  to  2000-2275  ppm  in  TS 
3.5.1.  Also,  increase  the  cold  leg 
accumulator  volume  weighted  average 
boron  concentrations  for  ACTION  c. 

(4)  Increase  the  refiieling  water 
storage  tank  boron  concentration  range 
in  TS  3.5.4  from  2000-2100  ppm  to 
2175-2275  ppm. 

(5)  Increase  the  Reactor  Coolant 
System  minimum  boron  concentration 
from  2000  ppm  to  2175  ppm. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

INCREASE  IN  BORON  CONCENTRATION 
LIMITS  FOR  THE  REFUELING  WATER 
STORAGE  TANK  {RWST),  COLD  LEG 
ACCUMULATORS  (CLAs),  AND  THE  RCS  ft 
REFUELING  CANAL  IN  MODE  6. 

The  minimum  and  maximum  boron 
concentrations  for  the  RWST  and  CLAs  and 
the  minimum  volume  iveighted  average 
boion  concentration  for  the  CLAs  were 
increased  for  Unit  1  to  offset  the  increase  in 
reactivity  associated  with  the  Cycle  8  core 
reload.  The  additional  boron  is  needed  to 
counteract  the  additional  reactivity  which  is 
being  added  to  meet  the  energy  requirements 
of  a  longer  cycle  length  and  the  increased 
positive  reactivity  inserted  following  the 
cooldown  of  a  core  with  a  higher  percentage 
of  BftW  MkBW  fuel. 

The  increase  in  the  required  RCS  and 
refeeling  canal  minimum  boron 
concentration  was  added  only  to  maintain 
consistency  between  the  boron  concentration 
of  the  RCS  and  the  RWST  in  Mode  6. 

The  boron  concentration  limits  for  the 
RWST  and  CLAs  ensure  the  reactor  will 
remain  subcritical  following  a  LOCA  and  that 
the  assumptions  given  in  the  LOCA  anal3rses 
will  be  met.  As  described  in  Section  7, 
Accident  Analysis  [of  the  licensee’s 
application),  t^  post-LOCA  subcriticality 
reanalysis  demonstrates  that  the  revised 
boration  limits  are  acceptable.  An  increase  in 
the  minimum  boiation  values  necessitated  an 
increase  in  the  maximum  bmation 
concentration  limits  in  order  to  preserve 
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operating  margin.  The  change  in  maximum 
boration  concentration  limits  required  a 
reanalysis  of  post-LOCA  boron  precipitation 
and  post-LOCA  containment  sump  pH 
analyses.  The  results  of  these  analyses 
indicate  that  post-LOCA  boron  precipitation 
is  prevented  with  a  reduction  in  the  hot  leg 
recirculation  initiation  time  from  9  hours  to 
7  hours  and  that  the  allowable  pH  range 
defined  in  the  Technical  Specification  Bases 
is  maintained. 

The  change  in  boron  concentration  limits 
for  the  RWST,  the  CLAs,  and  the  RCS  & 
refueling  canal  will  not  increase  the 
probability  of  an  accident  since  no  accident 
initiators  are  involved  writh  this  change.  The 
reanalysis  of  the  post-LOCA  subcriticality, 
boron  precipitation,  and  sump  pH  analyses 
demonstrate  that  the  consequences  of  an 
accident  previously  evaluated  will  not  be 
Increased.  The  increase  in  the  boron 
concentration  limit  for  the  RCS  and  refueling 
canal  in  Mode  6  is  conservative  and  adds 
further  margin  to  the  initial  conditions 
assumed  for  the  boron  dilution  accident  in 
the  safety  analysis.  Therefore,  the 
consequences  of  the  boron  dilution  accident 
previously  evaluated  will  not  be  increased. 

The  possibility  of  a  new  or  different  kind 
of  accident  firom  any  previously  evaluated 
will  not  be  created  since  these  changes  are 
bounded  by  previously  evaluated  accidents 
and  do  not  introduce  any  new  foihire  modes. 

These  changes  do  not  involve  a  significant 
reduction  in  the  mar^  of  safety  since  the 
analyses  performed  demonstrate  that  the 
limits  imposed  meet  all  accident  analysis  and 
design  basis  requirements. 

INCREASB  IN  THE  SLOPE  OF  THE  Ifl- 
delta  IJ  FUNCTION  OF  THE 
OVERTEMPERATURE  DELTA  T  [(OTDT)l 
REACTOR  TRIP  FUNCTION 
The  OTDT  trip  provides  core  protection  to 
prevent  DNB  for  all  combinations  of 
pressure,  power,  coolant  temperature,  and 
axial  power  distribution.  If  axial  power 
distribution  peaks  are  greater  than  design,  as 
indicated  by  the  difference  between  top  and 
bottom  range  nuclear  detectors,  the  OTDT 
reactor  trip  setpoint  is  automatically  reduced 
when  the  delta  flux  is  outside  prescribed 
boimds  (outside  the  -39.9%  and  -t-3.0% 
breakpoints).  The  slope  of  the  fl -delta  I 
function  being  changed  on  Unit  1  is  used  to 
calculate  the  penalty  imposed  on  the  OTDT 
setpoint  when  the  percentage  difference  in 
power  between  the  top  and  bottom  halves  of 
the  core  is  more  positive  than  3.0%  (i.e.  core 
upper  half  power  is  3%  greater  than  core 
lower  half  power).  The  penalty  varies  by  the 
percentage  power  difference  above  3.0% 
times  the  slope  of  the  fl-delta  1  function. 

The  positive  breakpoint  and  slope  of  the 
fl-delta  1  function  for  the  OTDT  reactor  trip 
function  was  reevaluated  for  the  Cycle  8 
reload  design.  This  analysis  demonstrates 
that  the  current  slope  of  the  fl-delta  I 
function  is  jrverly  conservative  with  respect 
to  optimal  core  operation.  During  cycle 
startup,  the  conservatism  in  the  fl-delta  I 
function  causes  an  unacceptable  decrease  in 
the  OTDT  margin  to  trip.  The  reduction  of 
this  value  from  2.316  to  1.525  for  Unit  1 
allows  for  better  plant  operation  and  is 
bounded  by  the  existing  Ucensing  basis  safety 
analysis. 


This  chanm  in  the  slope  of  the  fl-delta  I 
function  wiu  not  increase  the  probability  of 
an  accident  since  no  accident  initiators  are 
involved  with  this  change.  Since  all  existing 
licensing  basis  safety  anidyses  remain  valid 
with  a  positive  fl-delta  1  slope  of  1.525  for 
Unit  1,  the  consequences  of  an  accident 
previously  evaluated  will  not  be  increased. 

The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  evaluated 
will  not  be  created  since  this  change  is 
bounded  by  previously  evaluated  accidents 
and  does  not  introduce  any  new  foilure 
modes. 

This  change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety  since  the 
analysis  performed  demonstrates  that  the 
new  limit  imposed  meets  all  present  accident 
an^’sis  and  desim  basis  requirements. 

The  NRC  stan  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street.  Chulotte,  North  Carolina 
28242 

NRC  Project  Director.  David  B. 
Matthews 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  October 
5,1993 

Description  of  amendment  request: 
The  proposed  amendments  change  the 
Catawba  Nuclear  Station  Techni^ 
Specifications  (TS)  affecting  cold  leg 
accumulator  contained  borated  water 
volume  and  ECCS  subsystem 
svirveillance  requirements.  These 
changes  are  needed  to  ensure  that  the 
TS  correctly  reflect  the  appropriate 
operability  requirements  for  cold  leg 
accumulator  water  volume  and 
surveillance  requirement  values  for  the 
centrifugal  charging  pumps  (CCPs), 
safety  in)ection  pumps  (SIPs),  and 
residual  heat  remov^  pumps  (RHRPs)  to 
prevent  possible  runout  conditions 
during  a  loss  of  coolant  accident  (LOCA) 
event  These  changes  are  proposed  for 
both  units  to  maintain  consistency 
between  imits. 

The  licensee  was  notified  by 
Westinghouse  and  Dresser/Pacific 
Pumps  of  changes  to  the  generic  runout 
limits  for  the  CCPs  and  SIPs  at  Catawba. 
This  new  information  indicated  that  the 
flow  rate  values  given  in  the  TS  may  be 
non-conservative  in  preventing  runout 


conditions  following  a  LOCA.  To  correct 
this  problem,  the  licensee  states  that  it 
has  instituted  compensatory  actions  as 
temporary  measures  xmtil  a  TS  change 
can  be  processed.  The  proposed  changes 
are  stated  below. 

The  cold  leg  accumulator  (CLA) 
contained  borated  water  volume 
requirement  given  in  TS  3.5.1.b  would 
be  revised  from  between  7704  and  8004 
gallons  to  between  7630  and  8079 
gallons.  The  change  would  begin  with 
operation  in  Cycle  8  and  would  apply 
to  Units  1  and  2. 

The  following  ECCS  subsystem 
surveillance  requirements  would  be 
revised  begiiming  with  operation  of 
Catawba  Unit  1  in  Cycle  8. 

(1)  Increase  the  CCP  minimum 
developed  head  requirement  given  in 
TS  4.5.2.f.l  from  2223  psid  to  2349  psid. 

(2)  Increase  the  SIP  minimum 
developed  head  requirement  in  TS 

4.5.2. f.2  from  1341  to  1418  psid. 

(3)  For  the  CCPs,  decrease  the  sum  of 
the  injection  line  flow  rates,  excluding 
the  highest  flow  rate,  in  TS  4.5.2.h.l}a 
from  345  gpm  to  320  gpm. 

(4)  For  &e  SIPs,  decrease  the  sum  of 
the  injection  line  flow  rates,  excluding 
the  highest  flow  rate,  in  TS  4.5.2.h.2}a 
from  450  gpm  to  423  gpm. 

(5)  For  &e  RHRP  lines  with  a  single 
pump  ruiming,  increase  the  siun  of  the 
injection  lice  flow  rates  (all  lines)  in  TS 

4.5.2. h.3  from  3648  to  3900  gpm. 

Basis  for  propozou  no  significant 

hazards  cop r! deration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  This  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

CLA  Contained  Borated  Water  Volume 
The  Cold  Leg  Accumulators  comprise  a 
passive  system  that  ensures  a  sufficient 
volume  of  borated  water  will  be  immediately 
forced  into  the  reactor  core  in  the  event  the 
Reactor  Coolant  System  pressure  falls  below 
the  pressure  of  the  accumulators.  The  change 
being  made  by  this  amendment  only  affects 
the  ^owable  water  volume  band  and  does 
not  alter  the  function  of  the  CLAs  or  their 
ability  to  perform  their  intended  design 
function.  In  addition,  the  CLAs  are  not 
initiators  of  any  Design  Basis  Accident.  As  a 
result,  this  change  will  not  increase  the 
probability  of  any  accident  previously 
evaluated. 

The  limit  on  accumulator  volume  ensures 
that  the  assumptions  used  for  accumulator 
injection  in  the  safety  analysis  are  met.  The 
latest  LOCA  analysis  performed 
Westinghouse  incorporatea  this  increased 
water  volmne  band.  The  analysis  was 
performed  in  accordance  with  the  NRC 
approved  LOCA  methodology  for  Catawba 
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Nuclear  Statum.  This  analysis  demonstrates 
that  this  increased  band  is  acceptable  since 
the  results  of  the  analysis  indicate  that  all 
design  basis  requirements  continue  to  be 
satisfied.  Therefore,  this  change  will  not 
increase  the  consequences  of  an  accident 
previously  evaluate. 

ECCS  Subsystem  Surveillance 
Requirements 

The  TS  changes  associated  with  EOCS 
subsystems  do  not  afiect  the  initiators  of  any 
Design  Basis  Accidents  (DBA).  During 
normal  operation  the  SII^  and  the  RBDtPs  are 
in  standby,  they  are  not  operating.  In  the 
event  of  an  accident  resulting  in  an 
Engineered  Safeguard  (ES)  actuation,  the 
pumps  would  start  to  provide  flow  to  the 
reactor  vessel.  The  minor  changes  proposed 
for  these  pumpafSIPs  and  RHRPs)  would  not 
cause  any  accidents  or  events  that  have  been 
previously  evaluated. 

During  normal  operation,  the  CXIPs  are 
operating.  The  proposed  minor  changes 
provided  by  this  submittal  only  impact  the 
performance  of  these  pumps  in  response  to 
an  ES  actuation.  The  proposed  changes  do 
not  affect,  in  any  way,  how  these  pumps  are 
operated  during  normal  operation.  As  such, 
the  minor  changes  propo^  for  the  GCPs 
would  not  cause  any  accidents  or  events  that 
have  been  previously  evaluated.  Accordingly, 
the  propos^  TS  chuiges  would  not  increase 
the  probability  of  an  accident  that  has  been 
previously  evduated. 

The  purpose  of  the  EQCS  subsystems  is  to 
ensure  sufficient  flow  is  provided  to  the  core 
in  the  event  of  a  LOCA  to  mitigate  the 
consequences  of  a  LOCA.  A  LOCA  analysis 
was  performed  to  determine  the  impact  of  the 
proposed  TS  dianges.  The  results  of  the 
analysis  demonstrate  that  the  acceptance 
criteria  of  10  CFR  50.46  are  still  satisfied. 
Further,  the  purpose  of  the  proposed  TS 
changes  are  to  prevent  runout  of  the  EOCS 
subsystem  pumps  during  the  injection  and 
recirculation  phases  of  a  LOCA.  Accordingly, 
the  proposed  TS  changes  would  not 
significantly  (increasel  the  consequences  of 
an  accident  that  has  bwn  previously 
evaluated. 

2.  This  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  kind  of  accident 
previously  evaluated. 

CLA  Contained  Borated  Water  Volume 

The  proposed  TS  change  only  affects  the 
allowable  water  volume  band  of  the  CLAs 
and  does  not  alter  the  function  of  the  CLAs 
or  their  ability  to  perform  their  intended 
design  function.  This  change  creates  no  new 
failure  modes  and  will  not  alter  the  design 
or  operation  of  any  other  structure,  system, 
or  component  at  Catawba  Nuclear  Station. 
Therefore,  this  change  would  not  create  a 
new  or  different  kind  of  accident  from  any 
kind  of  accident  previously  evaluated. 

ECCS  Subsystem  Surveillance 
Requirements 

The  proposed  TS  changes  w'ould  not 
require  any  modifications  to  any  structures, 
systems  or  components.  Some  minor  changes 
to  certain  testing  procedures  for  the  ECCS 
subsystem  pumps  would  be  necessary.  These 
minor  changes  would  only  involve  specific 
values  identified  within  the  procedxire  and 
would  not  result  in  any  changes  on  how  the 


test  would  be  performed.  No  other  changes 
to  procedures  on  how  the  station  is  operated 
or  maintained  would  occur.  Accordingly,  the 
proposed  TS  change  would  not  create  a  new 
or  different  kind  of  accident  than  what  has 
been  previously  evaluated. 

3.  This  amendment  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
CLA  Contained  Borated  Water  Volume 
The  results  of  the  LOCA  analysis  which 
was  performed  utilizing  the  larger  water 
voliune  band  on  the  CLAs  indicate  that  all 
accident  analysis  requirements  are  satisfied 
and  that  this  change  has  noadverse  impact  on 
the  ability  of  the  KXZS  systems  to  satisfy 
their  design  basis  requirements.  As  a  result, 
this  propoMd  TS  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

ECCS  Subsystem  Surveillance 
Requirements 

The  results  of  the  LOCA  reanalysis,  which 
was  performed  to  determine  the  impact  the 
proposed  TS  changes  would  have  in 
mitigating  a  LOCA,  indicate  that  the 
acceptance  criteria  of  10  CFR  50.46  are  still 
satisfied.  The  analysis  that  was  performed 
demonstrate  that  t^  Peak  dad  Temperature 
(PCT)  would  remain  below  2200  degrees  F. 
The  proposed  changes  ensure  that  the  EOCS 
subsystem  pumps  wdll  be  operated  within  the 
limits  specified  by  the  manufacturer. 
Accordingly,  the  proposed  TS  changes  would 
not  significantly  reduce  any  margins  of 
safety. 

Based  on  the  above  and  the  supporting 
technical  justification,  Duke  has  concluded 
that  there  is  no  significant  hazards 
considwation  involved  in  this  request 
The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standees  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50<413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 
Date  of  amendment  request:  October 
5  and  14, 1993 

Description  of  amendment  request: 
Previous  inservice  inspections  and 
examinations  of  the  steam  generator 
tubes  at  Catawba  Unit  1  have  identified 
intergranular  stress  corrosion  cracking 
(IGSTC)  on  the  outm  diameter  (ODSCC) 
of  the  tubes  at  the  tube  support  plate 
(TSP)  intersections.  Based  on  the 
inspection  results  during  the  Unit  1 
end-of-cycle  six  (EOC-6)  outage,  on 


August  24, 1992,  the  licensee  submitted 
an  application  for  interim  modifications 
(interim  plugging  criterion  or  IPC)  to  the 
40%  throughwall  thickness  repair 
criterion  and  the  primary-to-secondary 
leakage  limit  in  tlm  Tec^ical 
Specifications  (TS)  for  the  subsequent 
cycle  of  operation.  The  proposed 
modifications  to  the  tube  repair  limits 
included  a  one  volt  eddy  current  repair 
criterion  for  indications  confined  to  the 
thickness  of  the  TSP  in  lieu  of  the  then 
applicable  depth-based  limit  of  40%. 

Tins  criterion  only  applied  to  ODSCC 
degradation  confinea  to  within  the 
thickness  of  the  TSPs.  Amendments  102 
and  96  to  the  Catawba  licenses  and  TS 
were  issued  on  September  25, 1992,  in 
response  to  the  application  dated 
August  24, 1992. 

Since  the  application  and 
amendments  mentioned  above  were 
applicable  only  to  the  cnirrent  Cycle  7  of 
operation  which  is  now  scheduled  to 
end  on  October  30, 1993,  the  licensee 
submitted  the  October  5, 1993, 
application  requesting  renewal  of  the 
voltage  based  steeun  generator  interim 
plugging  (Titerion  for  the  forthcoming 
Cycle  8  of  operation. 

The  associated  revisions  to  the  TS 
will  (a)  make  the  plugging  limit  for  Unit 
1  applicable  to  Cycle  8,  (b)  increase  the 
upper  end  of  the  voltage  band  for 
acceptance  of  tubes  without  a 
confirming  rotating  pancake  coil  (RPC) 
eddy  current  measurement  firom  2.5  to 
2.7  volts,  (c)  revise  the  reference  for 
plant-spe^c  guidelines  for  inspections 
to  a  Westinghouse  Topical  Report 
WCAP-13854,  ‘Technical  Support  for 
Cycle  8  Steam  Generator  Interim  Tube 
Plugging  for  Catawba  Unit  1.” 

September  1993,  (d)  revise  TS 
4.4.5.4.a.l3  to  increase  the  limit  on 
projected  end-of-cycle  primary  to 
secondary  lealmge  from  1.0  to  17.5 
gallons  per  minute  (gpm)  based  on  the 
projected  end-of-cycle  distribution  of 
cra^  indications,  and  (e)  include  a 
reporting  requirement  for  TS  4.4.5.5.e 
fo^rojected  steam  line  break  leakaee. 

Inese  revisions  to  the  TS  reflect  the 
following: 

(a)  The  addition  of  tube  pull  burst  and 
leek^e  data  to  the  EPRI 3/4  inch  tube 
diameter  data  base  and  its  effect  on  the 
tube  structural  limit  and  tube  steamline 
break  analysis  leakage  consideration, 

(b)  The  completion  of  main  steam  line 
leakage  calculations  consistent  with  the 
draft  NRC  NUREG-1477,  “Voltage  Based 
Interim  Plugging  Criteria  For  Steam 
Generator  Tubes  -  Task  Group  Report," 
Jime  1993,  and 

(c)  The  implementation  of 
Westinghouse  non-destructive 
examination  (NDE)  data  analysis 
guidelines  which  provide  direction  for 
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eddy  current  analysis  in  implementing 
theIPC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Operation  of  Catawba  Unit  1  in 
accordance  with  the  proposed  license 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

A  single  tube  rupture  is  not  anticipated 
during  Cycle  8  operation  of  Catawba  Unit  1. 
Based  on  the  existing  data  base,  the  limiting 
(Regulatory  Guide]  RG  1,121  criterion  for 
tube  burst  capability  of  3  times  normal 
operating  pressure  differential  is  satisfied 
with  3/4"  diameter  tubing  with  bobbin  coil 
indications  with  signal  amplitudes  less  than 
4.2  volts,  regardless  of  the  indicated  depth 
measurement.  This  structural  limit  is  based 
on  a  lower  95%  prediction  bound  of  the  data 
and  using  LTL  material  properties.  A  1.0  volt 
plugging  criteria  compares  fevorably  with  the 
structural  limit  considering  the  previously 
calculated  growth  rates  for  ODSCC  (outer 
diameter  stress  corrosion  cracking]  within 
the  Catawba  Unit  1  steam  generators. 
Considering  voltage  Increase  of  0.4  volts,  and 
adding  a  14%  NDE  uncertainty  of  0.14  volts 
(90%  cumulative  probability]  to  the  interim 
plugging  criteria  of  1.0  volt  results  in  an  EOC 
lend-of-cycle]  voltage  of  approximately  1.6 
volts  for  Cycle  7  operation.  This  end  of  cycle 
voltage  compares  favorably  with  the 
Structural  Limit  of  4.2  volts.  The 
corresponding  safety  margin  to  the  tube 
structural  limit  at  end  of  ^cle  7  upon 
Implementation  of  the  1.0  volt  steam 
generator  tube  interim  plugging  limit  is 
projected  to  be  2.6  volts.  The  applicability  of 
Cycle  7  growth  rates  for  Cycle  8  operation 
will  be  confirmed  prior  to  return  to  power  of 
Catawba  Unit  1.  A  similar  structural  margin 
is  anticipated. 

In  addition,  for  an  ECXi  voltage  structural 
limit  of  4.2  volts,  applying  the  40%  growth 
allowance  and  the  14%  h&E  uncertainty 
results  in  an  alternate  repair  limit  of  2.7  (4.2 
divided  by  1.54  *  2.72)  volts.  This  repair 
limit  will  be  applied  for  Cycle  8  IPC 
implementation  to  repair  tobbin  indications 
greater  than  2.7  volts  independent  of  RPC 
(rotating  pancake  coil]  confirmation  of  the 
indication.  The  metht^ology  used  in 
calculating  this  new  limit  is  consistent  with 
that  used  in  determining  the  Cycle  7  value. 

Concerning  SLB  (steam  line  break]  leakage 
in  support  of  implementation  of  the  interim 
plugging  criteria,  it  will  be  determined 
whether  the  distribution  of  cracking 
indications  at  the  tube  support  plate 
intersections  at  the  end  of  Cycle  8  are 
projected  to  be  such  that  primary  to 
secondary  leakage  would  result  in  site 
boundary  doses  within  the  pertinent  10  CFR 
100  limits.  The  SLB  leakage  rate  calculation 
methodology  prescribed  in  Section  3.3  of 
draft  NUREG-1477  will  be  used  to  calculate 
ECXl  8  SLB  leakage.  Based  on  EOC  7 
projections,  it  is  anticipated  that  SLB  leakage 
during  a  postulated  SLB  event  at  the  EOC  8 


will  be  limited  to  approximately  14.7  gpm 
which  is  shown  to  result  in  acceptable  dose 
consequences  (in  accordance  with  Duke 
Power  Calculation  Na  CNC-1 227.00-00-0051, 
Rev.  2,  "O&ite  Dose  From  A  Postulated 
Main  Steam  Line  Break,"  9/29/93].  (This 
report]  shows  that  SLB  leakage  of  17.5  gpm 
in  the  foulted  loop  results  in  dose 
consequences  which  are  less  than  the 
pertinent  10  CFR  100  limits.  The  NRC 
leakage  rate  calculation  methodology  applies 
a  98%  confidence  limit  on  leakage  that  is 
independent  of  voltage.  This  method  for 
calculating  SLB  leak^e  is  conservative  as  it 
assumes  no  correlation  exists  between  SLB 
leakage  and  bobbin  probe  voltage  as  is  shown 
to  be  the  case  in  (the  Westinghouse  Topical 
Report,  WCAP-13715,  "NRC  Requested 
Cataw^-1  Steam  Generator  Leakage 
Evaluation,"  April  1993], 

Therefore,  as  implementation  of  the 
proposed  1.0  volt  interim  plugging  criteria 
during  Cycle  8  does  not  adversely  affect 
steam  generator  tube  integrity  and  results  in 
acceptable  dose  consequences  (as  in  the 
above  Duke  Power  calculation  and  in  WCAP- 
13854],  the  proposed  amendment  does  not 
result  in  any  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  within  the  Catawba  Unit  1  FSAR 
(Final  Safety  Analysis  Report]. 

2)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Implementation  of  the  proposed  steam 
generator  tube  interim  plugging  criteria  does 
not  introduce  any  significant  changes  to  the 
plant  design  basis.  Use  of  the  criteria  does 
not  provide  a  mechanism  which  could  result 
in  an  accident  outside  of  the  region  of  the 
tube  support  plate  elevations  •  no  ODSCC  is 
occurring  outside  the  thickness  of  the  tube 
support  plates.  Neither  a  single  or  multiple 
tube  rupture  event  would  be  expected  in  a 
steam  generator  in  which  the  plugging 
criteria  has  been  applied  (during  ail  plant 
conditions). 

Upon  application  of  the  interim  plugging 
criteria,  no  primary  to  secondary  leakage 
diuing  norr^  operation  is  anticipated 
during  all  plant  conditions  due  to 
degradation  at  the  tube  support  plate 
elevations  in  the  Catawba  Unit  1  steam 
generators.  However,  additional  conservatism 
is  built  into  the  existing  operating  leakage 
limit  with  regard  to  protection  against  the 
maximum  permissible  single  crack  length 
which  may  be  achieved  dunng  Cycle  8 
operation  due,  in  large  part,  to  the  potential 
occurrence  of  throu^-wall  cracks  at 
locations  other  than  the  tube  support  plate 
intersections. 

Application  of  the  1.0  volt  interim  steam 
generator  tube  plugging  criteria  at  Catawba 
Unit  1  is  not  expected  to  result  in  tube  burst 
during  all  plant  conditions  during  Cycle  8 
operation.  Tube  burst  margins  are  expected 
to  meet  RG  1.121  acceptance  criteria.  The 
limiting  consequence  of  the  application  of 
the  interim  plugging  criteria  is  a  potential  for 
SLB  leakage  of  approximately  14.7  gpm  using 
the  NRC  prescribe  methodology  for 
calculating  SLB  leakage.  The  SLB  leakage 
value  will  be  confirmed  to  be  less  than 
allowable  levels  prior  to  return  to  power  of 


Catawba  Unit  1.  This  amount  of  leakage  does 
not  result  in  unacceptable  radiological 
consequences  (consistent  with  the  above 
mentioned  Duke  Power  calculation].  No 
unacceptable  leakage  is  anticipated  at  normal 
operating  or  RCP  It^ed  rotor  conditions. 

Therefore,  as  the  existing  tube  integrity 
criteria  and  accident  analyses  assumptions 
and  results  will  continue  to  be  met,  the 
proposed  license  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3)  The  propos^  hcense  amendment  does 
not  involve  a  significant 
reduction  in  margin  of  safety. 

The  use  of  the  voltage  based  bobbin  probe 
interim  tube  support  plate  elevation  plugging 
criteria  at  Catawba  Unit  1  is  demonstrated  to 
maintain  steam  generator  tube  Integrity 
commensurate  with  the  criteria  of  Regulatory 
Guide  1.121. 

(Regulatory  Guide]  1.121  describes  a 
meth^  acceptable  to  the  NRC  staff  for 
meeting  GDCs  14, 15,  31,  and  32  by  reducing 
the  probability  or  the  consequences  of  steam 
generator  tube  rupture.  This  is  accomplished 
by  determining  the  limiting  conditions  of 
degradation  of  steam  generator  tubing,  as 
established  by  inservice  inspection,  for 
which  tubes  with  unacceptable  cracking 
should  by  removed  from  service, 
implementation  of  the  bobbin  probe  voltage 
based  interim  tube  plugging  criteria  of  1.0 
volt  is  supplemented  by  enhanced  eddy 
current  inspection  guidelines  to  provide 
consistency  in  voltage  normalization,  a  100% 
eddy  current  inspection  size  at  the  tube 
support  plate  elevations,  and  rotating 
pancake  coil  inspection  requirements  for  the 
larger  indications  lei)  in  service  to 
characterize  the  principle  degradation  as 
ODSOC.  Even  under  the  worst  case 
conditions,  the  occurrence  of  ODSCC  at  the 
tube  support  plate  elevations  is  not  expected 
to  lead  to  a  steam  generator  tube  rupture 
event  during  normal  or  faulted  plant 
conditions. 

Based  on  the  analyses  which  shows  the 
new  leakage  values  proposed  and  the  leakage 
conditions  required  to  be  confirmed  during 
accidents  creating  high  differentia)  pressxires 
across  the  steam  generator  tubes  (e.g.,  SLB), 
new  dose  analyses  were  run  to  determine  the 
maximum  permissible  leakage  that  will  result 
in  acceptable  offsite  dose  consequences.  A 
new  analysis  of  the  MSLB  (otain  steam  line 
break]  accident  with  a  leakage  growth  of  14.7 
gpm  in  the  faulted  generator  results  in  the 
EAB  and  LPZ  doses  remaining  within  10% 
of  the  10  CFR  100  values  of  25  Rem  whole 
body  and  300  Rem  thyroid  for  the  accident- 
initiated  iodine  spike,  and  10  CFR  100  values 
for  the  pre-accident  iodine  spike  (consistent 
with  the  above  mentioned  Duke  Power 
calculation]. 

The  ECXH  8  distribution  of  crack  indications 
at  the  tube  support  plate  elevations  will  be 
confirmed  to  result  in  acceptable  primary  to 
secondary  leakage  during  all  plant  conditions 
and  that  radiological  consequences  are  not 
adversely  impacted. 

As  noted  previously,  renewal  of  the  tube 
support  plate  elevation  plugging  criteria  for 
Cycle  8  operation  at  Catavrba  Unit  1  will 
decrease  the  number  of  tubes  which  must  be 
repaired  by  sleeving  or  taken  out  of  service 


Federal  Register  /  Vol.  58,  No.  206  /  Wednesday,  October  27,  1993  /  Notices 


57851 


by  plugging.  The  installation  of  steam 
generator  tube  pluu  reduce  the  RCS  flow 
margin.  Thus,  implementation  of  the 
alternate  plugging  criteria  will  maintain  the 
margin  of  flow  that  would  otherwise  be 
reduced  in  the  event  of  increased  tube 
plugging. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  license  amendment  request  does 
not  result  in  a  significant  reduction  in  margin 
with  respect  to  plant  safety  as  defined  in  the 
Final  Safety  Analysis  Report  or  any  Bases  of 
the  plant  Technical  Specifications. 

Based  on  the  preceding  analysis,  [for  the 
three  factors  in  parts  1.  2,  and  3  above],  it  is 
concluded  that  using  voltage-based  interim 
steam  generator  tube  plugging  criteria  for 
removing  tubes  from  service  is  acceptable 
and  the  proposed  license  amendment 
involves  a  no  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

Local  Public  Document  Room 
location;  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
September  16, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for  the 
ultimate  heat  si^  (UHS)  to  clarify  the 
requirements  for  the  wet  cooling  tower 
fan  covers,  increase  the  test  interval  for 
starting  the  dry  and  wet  tower  fans  from 
7  days  to  31  days,  increase  the  wet  bulb 
temperature  to  80°F  for  determining 
Operability  (described  as  Action  “f ’) , 
and  make  other  editorial  and  clarifying 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a],  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  will  have  no  afi'ect 
on  any  accident  previously  evaluated.  All 
changes  with  the  exception  of  the  increased 
time  in  action  “f ',  and  the  increased 
surveillance  interval  of  4.7.4.b,  are  editorial 
in  nature  or  correct  inconsistencies  to  meet 
the  original  intent  of  the  TS.  The  changes  to 
Action  “P*  will  have  no  impact  on  initiating 


conditions  or  assumptions  previously 
analyzed.  Increasing  the  surveillance  interval 
fiom  7  to  31  days  is  expected  to  enhance 
safety  through  improved  reliability. 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  changes  will  not  alter  the 
operation  of  the  plant  or  the  manner  in 
which  it  is  operated.  The  changes  to  Actions 
"c",  "e”,  and  Table  3.7-3  are  being  proposed 
to  correct  inconsistencies  and  provide 
clarification  to  the  existing  technical 
specification.  The  changes  to  Action  "f  ’  and 
4.7.4.b  will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  involve  any 
changes  to  safety  limits  or  limiting  safety 
settings.  The  proposed  changes  are  consistent 
with  &e  Waterford  3  licensing  bases  for  the 
UHS  and  will  ensure  continu^  availability 
to  perform  its  design  function.  Therefore,  the 
proposed  change  %vill  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefinnt, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director:  WiUiam  D. 
Beckner 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St  Charles  Parish,  Louisiana 

Date  of  amendment  request; 
September  16, 1993 

Description  of  amendment  request: 
The  proposed  amendmei^t  would 
change  die  Technical  Specifications 
(TS)  by  removing  the  incore  detection 
system  requirements.  These 
requirements  would  then  be  located  in 
the  Updated  Final  Safety  Analysis 
Report  (UFSAR).  This  action  is  in 
accordance  with  the  Interim  Policy 
Statement  on  Technical  Specification 
Improvements  for  Nuclear  Power 
Reactors  (see  52  FR  3788,  published 
Febru^  6, 1987). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  relocates  Incore 
Detection  System  requirements  from  the  TS 
to  the  UFSAR  consistent  with  the  NRC  Policy 


Statement  on  Technical  Specification 
Improvements.  The  incore  detectors]’] 
primary  function  is  to  provide  inputs  to  the 
COLSS  (core  operating  limit  supervisory 
system].  The  incore  detectors  and  COLSS  are 
not  safety  related  and  the  COLSS  is 
independent  of  the  plant  protection  system. 
The  CPCs  (core  protection  calculators] 
operate  independently  of  COLSS,  using  the 
excore  detectors  to  preserve  plant  safety 
parameters.  The  proposed  change  does  not 
affect  any  material  condition  of  the  plant  that 
could  directly  contribute  to  causing  or 
mitigating  the  effects  of  an  accident  The  TS 
will  continue  to  define  the  LCOs  [limiting 
conditions  for  operations]  required  to  ensure 
that  reactor  coreconditions  during  operations 
remain  within  the  initial  conditions  assumed 
in  the  UFSAR.  Therefore,  the  proposed 
change  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  any 
accident  previously  evaluated. 

The  proposed  change  will  not  involve  any 
design  change.  'The  proposed  change  will  not 
alter  the  operation  of  th^lant  or  the  manner 
in  which  it  is  operated.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fiom  any  accident  previously 
evaluated. 

The  proposed  change  will  relocate  Incore 
Detection  System  requirements  fiom  the  TS 
to  the  UFSAR.  The  proposed  change  will 
have  no  adverse  impact  on  the  plant 
protection  system  nor  will  any  protective 
boundary  or  safety  limit  be  affected. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Florida  Power  and  Light  Companyyet 
al..  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2,  St  Lucie  County,  Florida 

Date  of  amendment  request: 
September  23, 1993 

Description  of  amendment  request: 
The  proposed  amendment  will  make 
changes  to  Technical  Specification 
6.2.3,  Independent  Safety  Engineering 
Group.  The  licensee  believes  that  the 
proposed  amendment  is  consistent  with 
the  Executive  Order  to  reduce  regulatory 
burden  and  with  the  Regulatory  Review 
Group  effort  as  discussed  during  the 
1993  Regulatory  Information 
Conference.  The  Licensee  considers  this 
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proposed  amendment  to  be  a  generic 
line-item  improvement. 

Basis  for  proposed  no  signipauit 
hazards  consideration  determination: 

As  required  by  10  CFR  50.01(a),  the 
licensee  has  provided  its  analy^  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Opentkm  of  the  facility  in  accordance 
with  tte  pK^>os8d  smendment  would  not 
Involve  a  significant  increase  in  the 
probdiility  or  consequences  of  an  accident 
previously  evahiatad. 

The  inoposed  amendment  maintains  the 
requiimoent  to  perform  indepenrtent 
tecnnical  reviews.  TIm  proposal  does  not 
change  the  plant  design,  limiting  conditions 
far  operatkm  or  r^t^  plant  operating 
procedures.  Therefare,  operation  of  the 
radlitv  in  accordance  wi^  the  proposed 
anrendment  will  not  Involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Operation  of  the  fadlity  in  accordance 
with  tte  proposed  anrendnirat  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  acddent  frcm  any  accident 
previously  evaluated. 

The  pn^poeed  amendment  does  not  diange 
the  physics  plant  or  the  modes  of  plant 
operation  denrted  in  the  Facility  LlMnse.  The 
change  does  lurt  impact  the  operation, 
reii^ility  or  repair  of  existing  equipment  and 
cannot  introduce  anyjMw  failure  mechanism 
to  existing  systems.  Therefare.  cmeration  of 
the  facility  in  accordance  with  tlM  proposed 
amendment  would  not  create  the  possibility 
of  a  new  or  diSsrent  kind  of  acckient  from 
any  accident  previously  evaluated. 

3.  Operation  of  the  facility  in  accordairce 
with  the  proposed  amendnimt  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  does  XKrt  change 
the  physirm  plant,  the  procedures  for 
operation  or  the  rtraintenanoe  of  plant 
compoirents.  The  change  Ttt»in«ii{n«  the 
requirement  to  perfann  independent 
tedmical  reviei^  Assinnpticms.  plant 
conditions,  and  anal]rses  used  to  define  or 
otherwise  establish  margins  aJ  safety  for  the 
ojperatlon  of  St  Lude  Unit  2  are  xkot  altered. 
Inerefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  signiflcant  reduction  in 
a  margin  of  safety. 

Ba%^  on  the  discussion  presented  above 
and  on  the  supporting  Evaluation  of 
Prrqx)sed  TS  Changes,  FPL  has  concluded 
that  this  proposed  license  amendment 
involves  no  significant  haards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
stands^  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  moposes  to 
determine  that  the  amenohn^  request 
involves  no  signiflcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  Collie 
Library,  3209  Virginia  Aventte,  Fort 
Pierce.  Florida  34954-9003 


Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Hohzinger,  1615 
L  Street.  NW.,  Washington.  DC  20036 

fine  Project  Diiecton  Herbert  N. 
Bericow 

Georgia  Power  ConqMmy,  O^Miorpe 
Power  Coiporatiaii,  Municipal  Ele^c 
Authenity  of  Georgia,  City  t^Dalltm, 
Georgia,DockalNos.50-321aiid90* 

>68,  Edwin  L  Hatch  Nndaar  Plant, 

Units  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request: 

September  20, 1993 

Description  of  amendment  request: 

The  amendment  request  proposes  a 
revision  to  the  Units  1  and  2  Channel 
Functional  Test  frequency,  from 
quarterly  to  once  per  18  months,  for  the 
scram  discharge  volrune  float  type  level 
switches. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  vdiich  is  presented 
below: 

The  imposed  ameadment  does  not  involve 
a  significant  inaeaae  in  the  probobOity  or 
consequences  of  on  accident  previously 
evaluated. 

The  requested  change  increases  the 
interval  te  the  SDV  (Scram  Discharge 
Volume)  float  type  level  switches  frm 
quarterly  to  once  per  eighteen  months.  No 
phyrical  changes  are  being  made  to  systems 
or  equipment  whidi  would  make  the  plant 
more  v^erable  to  any  acddent  previously 
evaluated  in  diaptera  14  and  15  ^  the  Unit 
1  and  Unit  2  PSARs  [Final  Safety  Analysis 
Reportsl,  respectively.  Neither  are  chanm 
bemg  made  concerning  the  operation  of  the 
plant  as  a  result  of  this  proposed  amendment 
Therefore,  the  probability  ^  occurrence  of 
the  aoddents  oescribed  in  chapters  14  and  15 
of  Unit  1  and  Unit  2  FSARs  are  not  iiKseesed. 

In  addition,  increasing  the  frequeruty  of 
surveillance  from  quarterly  to  once  per 
eighteen  months  dMS  not  increase  the 
likelihood  of  inadvertent  switch  actuation; 
therefare,  the  probability  of  inadvertent 
reactor  scranu  is  not  increased. 

These  switches  are  not  used  for  the 
mitigation  of  any  previously  analyzed 
aeddents  or  tra^ents  and  therefore, 
changing  their  frequency  does  not  increase 
the  consequeiuxs  of  th^  events. 

As  documented  in  the  specific  GB  (General 
Electric)  anatysis  for  Hatch  (GENE  770-25- 
1092-1)  the  scram  faihire  increases  from 
3.14E-10  per  year  to  1.53E-09  per  year.  This 
is  not  a  significant  Increase  in  the  failure  rate. 
Furthermore,  this  slight  increase  is  )ustifled 
by  the  num-rem  exposure  savings  on  plant 
persoimel  which  will  be  realized  by  the  less 
frequent  surveillances. 

If  an  actual  failure  to  scram  were  to  occur, 
the  proposed  change  would  not  a&ci  tiw 
operation  of  the  Standby  Liquid  Control 
System  (SBLC)  (or  any  other  system  used  to 
combat  the  fafiure  to  scram).  lather  does  the 
proposed  change  aSad  when  and  imder  what 


dreufflstanoes  the  SBLC  would  be  initiated. 

consequences  of  a  falhirs  to  scram  event 
would  theiWbre  not  be  increased. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  previously  analyxea. 

The  float  type  level  switches  do  not 
function  to  prevent  aeddents.  Their  purpose 
Is  to  monhor  the  water  level  in  the 
Instrmnent  vohmu  to  deted  any  abnormal 
fllUng  of  the  SDV  and  to  provide  control 
room  alarms,  control  rod  blocks,  and  a 
reador  scram  should  the  water  level  reach 
certain  points.  Also,  this  proposed  change 
does  not  involve  any  phyded  changes  to  the 
switches  or  the  instrument  or  disch^e 
volumes.  Neither  are  any  physical  clumges  or 
new  modes  of  operation  involved  concerning 
the  RPS  (Reactor  Protection  System),  CRD 
(control  rod  drive)  or  any  other  plant  system. 

For  these  reasons,  the  possibility  of  a  rtew 
or  different  acddent  is  not  introduced. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  the  margin  of 
safity. 

There  are  four  level  sensors  on  each  side 
of  the  SDV,  two  thermal  switches  and  t%vo 
float  type  svritches  (which  are  the  coiKsm  in 
this  submittal).  There  are  also  two  more 
switches  of  the  float  type  which  provide 
control  Txxm  annunciation  and  a  contrd  rod 
block.  In  their  analysis  for  Hatch,  GB 
performed  an  industry  review  of  Magnetrol 
level  switches  to  determine  their  failure  rate. 
GE  found,  through  the  Nudear  Power 
Reliability  Data  System  (NPRDS)  that  the 
faihire  rate  for  th^  switches  being  used  in 
CRD  system  applications  is  1.8B-6  failures 
per  hour,  fw  all  applications,  the  failure  rate 
was  2.9E-6  failures  per  hour.  Even  if  the  float 
type  switches  were  to  faU,  the  thermal 
itches  could  still  trip  t^  RPS  and  initiate 
a  scram  before  the  volume  filled  to  beyond 
its  capadty  to  accommodate  scram  water. 

Additionally,  the  Charmel  Calibration  will 
continue  to  be  performed  at  the  current 
frequency,  the  (iroposed  request  only  changes 
the  frequency  of  tlra  functitmal  test  This 
amendment  does  not  propose  any  change  in 
the  surveillances  or  the  surveillance  Intervals 
for  the  thermal  switches.  Furthermore,  the 
proposed  extension  of  the  float  switch 
channel  functional  test  interval  does  not 
significantly  increase  the  probability  of 
faflure  of  the  float  type  switdies.  As 
mentioned  in  the  answer  to  question  no.  1, 
the  probability  of  a  failure  to  scram  event  (as 
documented  in  the  GE  Hatch  specific 
analysis)  is  increased  only  from  3.41E-10 
events  per  year  to  1.53E-09  events  per  year 
by  extendi^  the  functional  test  interval  from 
once  per  3  months  to  once  per  eighteen 
months.  This  does  not  represent  a  significant 
rediiction  in  the  margin  of  safety. 

The  very  small  increase  in  the  probability 
of  a  faihire  to  scram  event  is  acceptable 
because  of  the  reduction  in  the  radiation 
exposure  of  Instrument  and  Controls 
personnel  performing  the  surveillance.  The 
surveillance  on  these  switches  represents  one 
of  the  highest  sources  of  exposure  far  IfrC 
(Instrumentation  and  Control)  personnel  The 
exposure  received  frtnn  this  surveillance  is 
abmt  4i  man-rem  per  calibratioiL  Extending 
the  frequency  of  surveillance  to  once  per  18 
months  would  significantly  decrease 
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personnel  exposure  thus  increasing  the 
mamn  ofpersonnel  safety. 

Tne  NkC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  David  B. 
Matthews 

GPU  Nuclear  Corporation,  Docket  No. 
50-320,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2,  (TMI-2),  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  August  5, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
TMI-2  Operating  License  No.  DPR- 73  by 
modif^g  the  Appendix  A  Technical 
Specifications,  removing  the  definition 
of  Accident  Generated  Water  (AGW) 
and  the  technical  specification  limiting 
condition  for  operation  regeirding  the 
disposal  of  the  AGW  via  the  Processed 
Water  Disposal  System  (PWDS).  The 
TMI-2  Appendix  A  Technical 
Specification  Section  3.9.13  specifies 
and  quantifies  the  criteria  limiting 
PWDS  operations  and  effluents  during 
the  processing  of  the  AGW  by  the 
PWDS.  The  licensee  completed  the 
processing  of  the  AGW  on  August  12, 
1993,  and  the  PWDS  has  been 
dismantled  and  removed  finm  the  TMI- 
2  site.  Therefore,  there  is  no  further 
need  to  define  AGW  in  the  TMI-2 
Technical  Specifications  or  specify 
unique  limitations  on  the  operation  or 
effluents  of  the  PWDS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

10  CFR  50.92  provides  the  criteria  which 
the  Commission  uses  to  evaluate  a  No 
Significant  Hazards  Consideration.  10  CFR 
50.92  states  that  an  amendment  to  a  facility 
license  involves  No  Significant  Hazard  if 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated; 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 


3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  direct  release  of  residual  water  to  the 
Susquehanna  River  is  not  different  from  the 
disposal  options  for  liquid  wastes  outlined  in 
the  TMI-2  Final  Safety  Analysis  Report 
(FSAR)  and  the  consequences  of  the  direct 
release  of  residual  w’ater  are  bounded  by 
analyses  provided  in  the  FSAR  and  in  the 
analysis  of  an  accidental  release  of  2.1 
million  gallons  of  processed  water. 

The  direct  release  of  residual  water  would 
not  increase  the  probability  of  an  accident  or 
malfunction  of  equipment  important  to 
safety.  The  direct  release  of  residual  water 
will  be  performed  in  accordance  with  plant 
procedures  and  requirements  of  the  TKfl 
National  Pollutant  Discharge  Elimination 
System  (NPDES)  permit  and  O^ite  Dose 
Cdculation  Manual  (ODCM).  Additionally, 
the  consequences  of  any  accident  associated 
with  the  direct  release  is  bounded  by  the 
evaluation  given  in  the  TMI-2  FSAR  for  a 
postulated  frilure  of  the  Borated  Water 
Storage  Tank  (BWST). 

Supplement  2  of  the  FSAR  evaluated  the 
postulated  frilure  of  the  BWST.  This 
evaluation  assumed  that  the  BWST  contained 
"design  basis”  radioisotopic  concentrations. 
The  of  radioisotopes  in  the  FSAR 
evaluation  is  vastly  d^rent  from  the  mix  of 
radioisotopes  in  the  residual  water.  However, 
the  resulting  doses  from  the  release  of  the 
BWST  contents  into  the  Susquehanna  River 
can  be  compared  to  the  expected  doses 
resulting  from  the  hypothetical  release  of  the 
maximum  probable  volume  of  residual  water. 
This  comparison  demonstrates  the  doses 
resulting  from  the  accidental  release  of 
residual  water  are  bounded  by  the  previously 
reviewed  BWST  accident  evaluation. 

Table  1  of  Supplement  2  (pages  S2-13C)  of 
the  FSAR,  presents  the  resulting 
concentrations  in  the  river  from  the 
postulated  failure  of  the  BWST.  For  this  mix 
of  radioisotopes,  the  radiologically 
significant  r^oisotopes  are  Cs-134,  Cs-136 
and  Cs-137.  Using  the  concentrations  given 
in  Table  1  of  Supplement  2  for  the  east  side 
of  the  island  and  the  dose  methodology  given 
in  Regulatory  Guide  1.109,  the  maximally 
exposed  individual  would  receive  an 
estimated  dose  of  7.8  rem  to  the  liver  from 
the  consumption  of  one  kilogram  of  fish.  The 
liver  is  the  limiting  organ  for  exposure  to 
radioactive  cesiiun. 

For  comparative  purposes,  previous 
accident  a^ysis  of  the  release  of  2.1  million 
gallons  of  processed  water  to  the  river  found 
die  maximally  exposed  individual  is 
estimated  to  receive  a  dose  of  0.56  rem  to  the 
bone  (the  limiting  organ  for  the  mix  of 
radioisotopes  in  die  processed  water),  and 
0.015  rem  to  the  liver  (F.R.  Standerfer  to  W. 
D.  Travers,  Disposal  of  Processed  Water, 
4410-86-L-0114,  July  31, 1986). 

The  Accident  Generated  Water  CompleUon 
Report,  Attachment  1,  shows  the  maximum 
volume  of  water  available  to  be  released  after 
AGW  processing  is  completed  is  less  than  1 
percent  of  the  2.1  million  gallons  of 
processed  water  assumed  in  the  processed 
water  accidental  release  analysis.  The 
radionuclide  content  of  the  residual  water 
accidendy  released  is  equal  to  or  less  than 
that  assumed  for  processed  water.  Therefore, 


the  dose  consequences  from  the  accidental 
release  of  residual  water  and  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

The  direct  release  of  residual  water  to  the 
Susquehanna  River  does  not  create  the 
possibility  of  a  new  or  different  accident 
from  those  previously  evaluated.  Postulated 
accidents  associated  with  the  residual  water 
disposal  would  consist  of  line  breaks  or  tank 
ruptures  for  which  the  bounding  accidents 
have  been  evaluated  (in  both  the  FSAR  and 
as  noted  above  in  the  Standerfer  to  Travers 
letter). 

Disposal  of  the  processed  water  does  not 
reduce  any  margin  of  safety  as  defined  in  the 
basis  for  any  tedmical  spedfication.  The 
disposal  of  the  residual  water  by  direct 
release  to  the  Susquehanna  River  has  been 
evaluated.  All  releases  will  be  controlled,  by 
compliance  with  governing  procedures,  to 
ensure  that  public  exposure  to  the  planned 
liquid  disch^es  is  well  within  the 
objectives  of  10  CFR  50,  Appendix  L 

In  summary,  the  proposed  changes  do  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  deletion  of  the 
AGW  and  Base  Case  Water  definitions  and 
the  requirements  pertaining  to  the  disposal  of 
AGW  via  the  PWDS  has  no  effect  on  the 
probability  of  an  accidental  release  of 
contaminated  water.  An  accidental  release  of 
residual  water  is  no  more  likely  to  occur 
during  the  release  of  water  through  existing 
approved  site  discharge  pathways  than  via 
evaporation.  The  consequences  of  an 
accidental  discharge  of  AGW  have  been 
shown  to  be  significantly  less  than  the 
postulated  failure  of  the  BWST  analyzed  in 
the  TMI-2  FSAR  and  the  accident^  release  of 
2.1  million  gallons  of  processed  water.  The 
dose  consequences  for  the  disposal  of 
residual  water  are  not  significantly  different 
whether  disposed  via  evaporation  or  released 
to  the  Susquehanna  River  via  approved 
discharge  pathways. 

2.  Crrate  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
has  no  potential  to  create  a  new  or  different 
kind  of  accident  Effluent  releases  to  the 
environment  will  be  required  to  meet 
existing  regulatory  requirements  and,  in  the 
case  of  liquid  releases  to  the  Susquehaima 
River,  the  discharge  pathway's  authorized  by 
the  existing  NPD^  permit 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  There  is  no  impact  on  any 
margin  of  safety  because  the  disposal  of  the 
residual  water  at  TMI  will  still  meet  the 
requirements  of  the  NPDES  permit,  the 
O&ite  Dose  Calculation  Manual  (ODCM), 
and  10  CFR  50,  Appendix  I  limits. 

Based  on  the  above  analysis,  it  is 
concluded  that  the  propos^  changes  involve 
no  significant  hazards  considerations  as 
defined  by  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied, 
llierefore,  the  NRC  staff  proposes  to 
determine  that  the  amen^ent  request 
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involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwedth 
Avenue.  Box  1601,  Harrisburg. 
Pennsylvania  17105 
Attorney  for  licensees:  Ernest  L.  Blake. 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  NW., 
Washington.  DC  20037 
NRR  Proj^  IXrector:  Seymour  H. 
Weiss 

Houston  Lighting  k  Power  Ckunpany, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Conqiany,  City  Austin,  Texas.  Docket 
Nos.  50-498  and  50*499,  South  Texas 
Project,  Units  1  and  2,  f^tagorda 
County,  Texas 

Date  of  application  for  amendment: 
September  15, 1993 
Brief  description  of  amendment 
request:  The  purpose  of  the  amendment 
is  to  implement  the  new  requirements  of 
10  CFR  Part  20.  The  propos^  changes 
to  the  South  Texas  Project  Technical 
Specifications  are  editorial  changes  that 
provide  consistency  between  the 
Technical  Specifications  and  the  revised 
10  CFR  Part  20  or  are  changes  to  the 
effiuent  limits  cross  referenced  to  the 
former  10  CFR  Part  20  in  the 
implementation  of  10  CFR  Part  50, 
Appendix  I  limits.  The  changes 
proposed  are  consistent  with  the 

{ihiloaophy  to  keep  dose  to  the  public  as 
ow  as  is  reasonably  achievable 
(ALARA)and  below  the  limits  set  fmth 
in  10  CFR  Part  50,  Appendix  L 
Basis  for  proposea  no  significant 
hazards  consiaeration  determination: 

Aa  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazarda 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  invcdve 
a  significant  increase  in  the  probability  ot 
consequences  of  a  {ueviously  evaluated 
accident 

The  proposed  revisions  to  the  liquid  and 
gaseous  release  limits  will  not  change  the 
type  or  amount  of  effiuent  released  nor  will 
there  be  an  increase  in  ixulividual  or 
cumulative  dose.  The  changes  will  result  in 
levels  of  radioactive  materi^  in  effluents 
being  maintained  ALARA  and  comply  with 
10  CFR  50.36a  and  10  CFR  50  Append  L 
The  change  to  the  high  radiation  area  dose 
measurement  distance  will  ensure  that  high 
radiation  areas  are  conservatively  posted  per 
10  CFR  20.1601(aKl)  and  provide  controls  to 
minimize  individual  dose.  The  changes  do 
not  impact  the  operation  or  design  of  any 
plant  structure,  system  or  component  Other 
proposed  chan^  are  administrative  only. 
Therefore,  the  jHt^Kised  chanm  do  not 
involve  an  iimreasa  in  the  proralHlity  or 
consequences  of  an  aocki^t  previously 
evaluated. 


2.  The  {Hoposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  Ganges  do  not  aSsct  the 
plant  design  or  operation  nor  do  they  result 
in  a  change  to  the  configuration  of  any 
equipment  No  change  is  proposed  that  will  , 
chaiige  the  type  or  quantity  of  effluents 
relea^  off  site  or  change  the  source  terms 
available  for  release.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  diffmnt  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  changes  do  not  change  the 
type  or  increase  the  amount  of  effluents 
released  off  site.  No  change  in  the 
methodology  used  to  control  radioactive 
waste  or  radiological  environmental 
monitoring  is  proposed.  Control  of 
radioactive  effluents  and  effluent  monitor 
setpoints  will  be  based  on  current  dose  to  the 
public  limitations.  Under  the  proposed 
change,  high  radiation  area  measurements  are 
more  conservative  and  will  not  result  in  an 
increaM  in  individual  or  cumulative 
occupational  radiation  exposures. 
Compliance  with  the  limits  of  the  revised  10 
CFR  20.1301  vfill  be  demonstrated  by 
operating  within  the  limits  of  10  CFR  50 
Appendix  I  and  40  CFR  190.  Therefore,  these 
changes  do  not  reduce  the  margin  of  safety. 

The  NRC  staff  has  revievi^  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standa^  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College.  J.  M.  Hodges  Lemr^g  Center, 
911  Idling  Highway,  Wharton  Texas 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman.  Esq.,  Newman  &  Holtzinger, 

P.  C.,  1615  L  Street,  N.W.,  Washington 
D.C  20036 

NRC  Project  Director:  Suzanne  C 
Black 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Poww  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  amendment  request:  October 
7, 1993 

Description  of  amendment  request: 
The  pressed  change  will  modify 
Operating  License  ^ndition  2.C(3), 
"Fire  Protection,"  by  deleting  the 
existing  wording  of  the  license 
condition  and  replacing  it  with  the 
standard  wording  provided  in  Generic 
Letter  (CL)  86-10,  "Implementation  of 
Fire  Proteditm  Requirements." 

Basis  for  proposra  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
changes  in  accordance  with  10CFR50.92 
and  has  concluded  that  the  changes  do 
not  involve  a  significant  hazards 
consideration  (SHC).  The  basis  for  this 
conclusion  is  that  the  three  criteria  of 
10CFR50.92(c)  are  not  compromised. 

The  proposed  changes  do  not  involve  an 
SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  NRC  issued  CL  86-10  to  assist  utilities 
in  the  relocation  of  technical  specifications 
that  relate  to  fire  protection  and  to 
Incorporate  a  consistent  license  condition. 
The  relocation  of  the  technical  specification 
was  addressed  via  NNECO’s  letter  of  April 
16, 1993.  The  incorporation  of  the  GL  86-10 
standard  license  condition,  via  this  letter, 
will  have  no  impact  on  the  probability  or 
consequences  of  an  accident  or  malfunction 
previously  evaluated.  The  new  condition  will 
ensure  uniform  application  or  fire  protection 
methodology/criteria  by  clearly  defining  the 
licensing  basis  as  it  exists  for  Millstone  Unit 
No.l. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  incorporation  of  the  standard  license 
condition  wording  has  no  effect  on  plant 
operation,  and  will  not  result  in  the  plant 
being  operated  differently  than  previously. 
Therefore,  there  is  no  new  or  different  kind 
of  accident  that  can  be  created  by  this  revised 
license  condition. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Fire  Protection  Program  will  continue 
to  be  reviewed  and  controlled  under  existing 
regulations  and  procedures.  This  change  will 
ensure  that  the  regulations  are  uniformly 
appUed.  This  license  condition  change  does 
not  add  any  new  requirements,  nor  does  it 
delete  any  requirement  that  NNECO  is 
already  committed  to.  This  license  condition 
change  consolidates  these  commitments. 
Th\i8,  there  is  no  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standa^  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Itey,  Berry  &  Howard. 
Counselors  at  Law.  City  Place,  Hartford, 
Coimecticut  06103-3499. 

NRC  Project  Director.  John  F.  Stolz 


Federal  Register  /  Vol.  58,  No.  206  /  Wednesday,  October  27,  1993  /  Notices 


57855 


Northern  States  Power  Company, 

Docket  No.  50-263,  MondceUo  Nuclear 
Generating  Plant,  Wri^t  County, 
Minnesota 

Date  of  amendment  request:  August 
10, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
involve  several  improvements  to  the 
Radiological  Effluents  portion  of  the 
Technical  Specifications.  One  of  the 
changes  is  intended  to  provide 
clarification  of  sampling  and  analysis 
requirements  prior  to  primary 
containment  venting  or  purging.  A 
second  portion  of  the  change  involves 
an  update  to  liquid  effluent  sampling 
and  analysis  requirements  to  reflect 
improvements  in  sample  analysis 
teclmology.  The  remaining  changes  are 
editorial  in  nature  and  are  intended  to 
correct  typographical  errors  in  the 
Technical  Specifications  section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

With  respect  to  primary  containment 
venting,  obtaining  and  analyzing  a 
containment  atmosphere  sample  prior  to 
venting  is  not  a  factor  in  any  accident 
analysis,  therefore,  elimination  of  this 
requirement  will  not  increase  the  probability 
or  consequences  of  any  accident  previously 
analyzed.  Venting  through  the  2  inch  bypass 
flow  path  prevents  damage  to  the  standby  gas 
treatment  system  in  the  unlikely  event  of  a 
loss  of  coolant  accident  during  a  vent  or 
purge  evolution,  as  discussed  in  the  current 
Bases  for  Technical  Specification  3.8.B.6. 
Venting  under  accident  conditions  would  be 
performed  as  directed  by  the  Emergency 
Operating  Procedures  and  Is  considered 
beyond  the  scope  of  this  change. 

With  respect  to  the  liquid  effluent  sample 
analysis,  the  proposed  changes  involve  grab 
sample  analysis  methods  only.  The  specific 
method  utilized  is  not  a  factor  in,  and  thus 
has  no  impact  on,  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

The  proposed  editorial  corrections  are  of 
no  safety  significance  and  thus  have  no 
impact  on  any  previous  accident  analysis. 

Based  on  the  above,  we  conclude  the 
proposed  amendment  has  no  adverse  impact 
on  die  probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  aiudyud. 

With  respect  to  primary  containment 
venting,  elimination  of  the  requirement  to 
obtain  and  analyze  a  containment 


atmosphere  sample  prior  to  venting  will  not 
introduce  a  new  or  rnffarent  accident 
scenario.  The  proposed  change  does  not 
involve  any  plwt  or  equipment 
modifications,  nor  does  it  change  Technical 
Specification  requirements  concerning  vent 
path  limitations. 

With  respect  to  liquid  effluent  sample 
analysis,  the  propos^  changes  involve 
effluent  grab  sample  analysis  methods  only, 
which  hu  no  impact  on  plant  operations  or 
equipment. 

The  proposed  editorial  corrections  do  not 
change  the  scope  or  intent  of  the  Technical 
Specifications  and  are  of  no  safety 
significance. 

Based  on  the  above,  we  conclude  the 
proposed  changes  in  no  way  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

With  respect  to  primary  containment 
venting,  operators  will  continue  to  be 
cognizant  of  significant  changes  in  the  level 
of  activity  in  the  drywell  as  well  as  the  level 
of  activity  being  released  while  venting,  and 
will  be  able  to  discontinue  venting  in  he 
event  release  rates  are  higher  than 
anticipated.  As  before,  venting  will  be 
performed  through  the  standby  gas  treatment 
system  via  the  2  inch  bypass  line  to  protect 
against  a  postulated  loss  of  coolant  accident 
while  venting,  thus  there  will  be  no 
significant  decrease  in  the  margin  of  safety. 
The  proposed  amendment  will  ensure  that 
the  intent  of  the  plant  operating  procedures 
(prompt  operator  action  in  a  non-accident 
situation  to  vent  the  containment  in  order  to 
avoid  an  unnecessary  high  drywell  pressure 
trip  and  accompanying  dullenges  to  safety 
systems)  is  fulfilled  From  the  standpoint  of 
risk  assessment,  the  proposed  change 
represents  an  enhancement  to  safety  because 
the  elimination  of  unnecessary  challenges  to 
safety  systems  yields  a  corresponding 
reduction  in  the  projected  core  damage 
frequency. 

With  respect  to  liquid  effluent  sample 
analysis,  technoloOT  has  advanced  to  the 
point  that  either  ofthe  proposed  analysis 
methods  (^ss  beta  or  gamma  isotopic)  is  by 
itself  sufficiently  sensitive  to  detect  the 
presence  of  any  liquid  effluent  activity  that 
would  be  of  concern.  Either  analysis  method 
will  detect  activity  at  a  low  enou^  level  to 
ensure  that  the  Technical  Specifiiration  bases 
are  satisfied,  thus  the  margin  of  public  health 
and  safety  will  be  preserv^ 

The  proposed  editorial  corrections  do  not 
change  the  scope  or  intent  of  the  current 
Tarhnirail  Specifications  and  are  of  no  safety 
significance. 

Based  on  the  above,  we  conclude  die 
proposed  amendment  will  not  involve  a 
sigirificant  reduction  in  the  margin  of  safety. 

Tlie  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standaMs  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  die  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
TechnoloOT  and  Science  Department. 

300  Nicollet  Mall,  Minneapolis, 
Miimesota  55401 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street.  NW, 
Washington.  DC  20037 

NRC  ProJ^  Director:  William  M. 

Dean,  Acting 

Pacific  Gas  and  Electric  Cmnpany, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 

1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  request: 

September  8. 1993  (Reference  LAR  93- 
06) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
Unit  Nos.  1  and  2  to  revise  Technical 
Specifications  (TS)  1.44,  "Radiological 
Monitoring  and  Controls  Program,"  3/ 
4.11,  "Rachoactive  Effluents,"  and  6.14, 
"Radiological  Monitoring  and  Controls 
Program  (RMCP),  Offsite  Dose 
Calculation  Procedure  (ODCP)  and 
Environmental  Radiological  Monitoring 
Procedure  (ERMP),"  to  change  the 
Semiannual  Radioactive  Effluent 
Release  Report  to  Annual  Radioactive 
Effluent  Release  Report.  The  LAR  also 
proposes  to  revise  TS  6.2.3,  "Onsite 
Safety  Review  Qroup  (OSRG),"  6.5.2, 
"Plant  Staff  Review  Committee,"  and 
6.5.3. 7,  "Nuclear  Safety  Oversight 
Committee  Review,"  to  implement 
organizational  changes.  The  specific  TS 
changes  proposed  are  as  follows: 

(1)  TS  6.2.3,  "Onsite  Safety  Review  Group 
(OSRG),”  would  be  deleted  and  replaced  by 
TS  6.5.4,  "Independent  Technical  Review 
Responsibilities.”  The  requirements  of  the  TS 
would  be  revised  to  incorporate 
organizational  changes  as  follows: 

a.  The  requirement  to  maintain  a  five- 
person  OSI^  organization  would  be  deleted; ' 

b.  Independent  Technical  Reviewer 
responsibilities  would  include  making 
reconunendations  to  the  Senior  Vice 
President  and  General  Manager,  Nuclear 
Power  Generation: 

c.  Qualification  requirements  would  be 
identified  for  personnel  performing  the 
responsibilities  and  functions  of  an 
Independent  Technical  Reviewer; 

d.  A  Records  section  would  be  added  to 
maintain  written  records  of  technical 
reviews;  and 

e.  The  format  of  the  TS  would  be  changed 
to  be  consistent  with  the  Westinghouse 
Standard  TS  (NUREG-1431). 

(2)  TS  6.5.3.7,  “Nuclear  Safety  Oversight 
ConWttee  Review,”  would  be  revised  to 
replace  a  reference  to  the  OSRG  with  the 
Independent  Tedmical  Review  Program. 

(3)  TS  6.5.2,  "Plant  Staff  Review 
Committee  (P^Q.”  would  be  revised  to 
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delete  the  requirement  that  members  of  the 
PSRC  be  plant  management  individuals. 

(4)  Administrative  changes  would  be  made 
to  TS  1.44,  "Radiological  Monitoring  and 
Controls  Program,**  3.11.1.4,  "Liquid  Holdup 
Tanks,**  3.11.2.6,  “Gas  Storage  Tanks,"  and 
6.14,  "Radiological  Monitoring  and  Controls 
Program  (RMCP),  Ofisite  Dose  Calculation 
Procedure  (ODCP)  and  Enviromnental 
Radiologic^  Monitoring  Procedure  (ERMP),” 
to  replace  references  to  the  Semiaxmual 
Radioactive  Effluent  Release  Report  with 
Annual  Radioactive  Effluent  Release  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  sigiuficant  hazards 
ccmsideration,  which  is  presented 
beloMr: 

a.  Does  the  change  involve  a  significant 
Increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  are  administrative 
in  nature,  should  result  in  improved 
administrative  practices,  and  do  not  afiect 
plant  operations. 

Therefore,  the  prop>08ed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  are  administrative 
in  nature,  do  not  result  in  physical 
alterations  or  changes  to  the  operation  of  the 
plant,  and  cause  no  diairge  in  the  method  by 
which  any  safety-related  system  performs  its 
function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  itew  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

c  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  is  administrative  in 
nature  and  does  not  affect  maigin  of  safety. 

Tbe  NRC  staff  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standa^  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
focation;.  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Christopher  ). 
Warner,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 

NRC  Project  Director:  Theodore  R. 
Quay 


Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Cmnpany, 
and  Atlantic  City  Electric  Company, 
Docket  No.  50-277,  Peach  Bottom 
Atomic  Power  Station,  Unit  No.  2,  York 
County,  Pennsylvania 

Date  of  application  for  amendment: 
SeptembOT  15, 1993 

Description  of  amendment  request: 
The  licensee  proposes  to  modify  Section 
1.1.A  of  the  Peach  Bottom  Atomic 
Power  Station,  Unit  2  Technical 
Specifications.  The  proposed  change 
would  revise  the  sahty  limit  minimvun 
critical  power  ratio  (MCPR)  for  two- 
redrcuiation  loop  and  single- 
recirculation  loop  operation  to  1.07  and 
1.08  respectively.  The  change  is 
request^  to  accommodate  use  of  GE-11 
tyM  fuel,  during  Cycle  10  operation. 

Basis  for  proposM  no  signipcant 
hazards  consiaeration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

PECo  [Philadelphia  Electric  Company] 
proposes  that  the  changes  to  the  MCPR  Safety 
Limits  do  not  involve  significant  hazards 
considerations  fra  the  following  reasons. 

i)  The  proposed  changes  do  not  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Because  the  MCPR  Safety  Lfrnits 
are  operational  thresholds  analytically 
selected  using  proven  methods,  they  cannot, 
themselves,  imtiate  an  accident  The 
probability  of  occurrence  of  transients  is 
determine  by  the  frequency  of  operator 
errors  and  equipment  failures,  not  by  the 
adequacy  of  the  MCPR  Safety  Limits  selected. 
Because  the  proposed  MCPR  safety  limits 
have  been  selected  sudi  that  no  fuel  damage 
is  calculated  to  occur  during  the  most  severe 
moderate  frequency  transient  events,  they 
will  ensure  that  the  consequences  of  these 
events  are  not  Increased.  The  response  of  the 
plant  to  transients  vrill  be  within  the  bounds 
of  the  discussion  in  Chapter  14  and 
Appendix  G  of  the  Updated  Final  Safety 
Anal)rsis  Report  since  the  proposed  MGPR 
Safety  Limits  will  accomplish  the  same 
objectives  as  the  previous  limits. 

ii)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  acddent  from  any 
accident  previously  evaluated  because 
the  proposed  MCPR  Safety  Limits  have 
been  selected  such  that  the  design  basis 
is  satisfied.  The  MCPR  Safety  li^ts  are 
operational  thresholds  analytically 
selected  using  proven  methods; 
therefore,  they  cannot,  themselves, 
initiate  an  acddent  An  improperly 
selected  limit  could  result  in  ^el 
damage,  which  is  a  consermence  of 
previously  evaluated  acddents.  Thus, 
no  new  or  different  type  of  acddent 
could  be  created  by  revising  the  limits. 


iii)  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  sdety  because  the  proposed 
MCPR  Safety  Limits  have  been  selected 
such  that  the  design  basis  is  satisfied 
and  such  that  the  conservatism 
described  in  the  Bases  for  Fuel  Cladding 
Integrity  Saf^  Limit  TS  are 
maintained.  Thus,  margins  of  safety 
with  the  proposed  MCPR  Safety  Limits 
are  the  same  as  with  the  previous  limits. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  oflO  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  licensee:  ].  W.  Durham, 

Sr.,  Esquire.  Sr.  V.  P.  and  General 
Counsel.  Philadelphia  Electric 
Company,  2301  Market  Street. 
Philadelphia,  Pennsylvania  19101 
NRC  Project  Director:  Charles  L. 

Miller 

Public  Service  Company  of  Colorado, 
Docket  No.  50-267,  Fort  St  Vrain 
Nuclear  Generating  Station  (FSV),  Unit 
No.  1,  Platteville,  Colorado. 

Date  of  amendment  request:  May  7. 
1993 

Description  of  amendment  request: 
This  amendment  would  revise  the  FSV 
Decommissioning  Technical 
Specifications  (E^)  to  facilitate 
removal  of  core  outlet  coolant 
thermocouple  assemblies. 

Basis  for  proposed  no  signipcant 
hazards  consiaeration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Revising  DTS  Design  Feature  4.3  to 
allow  temporary  remov^  of  the  seven  core 
outlet  thermocouple  penetration  covers,  one 
at  a  time,  does  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  in  the  DP.  The  design 
calculations  indicate  that  the  push  rod 
assembly  redundant  shaft  seals  are  adequate 
for  the  pressure  conditions.  The  wiper-type 
shaft  seals  are  expected  to  prevent  shield 
water  leakage  during  use  of  the  push  rod 
assemblies,  and  any  minor  leakage  that  might 
result  could  be  readily  collected  and 
contained.  However,  ^ould  the  seals 
completely  fell,  the  resulting  maximum  flow 
rate  of  less  than  two  gallons/minute  is  well 
within  that  which  could  safely  be  contained. 
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With  the  resultant  force  on  the  penetration 
cover  of  approximately  16  pounds-force,  if 
the  redundimt  seals  did  fail,  the  blind  flange 
covers  could  be  replaced.  The  accident 
analysis  described  in  DP  Section  3.4.7,  Loss 
of  PCRV  Shielding  Water  Accident,  assumes 
that  the  entire  contents  of  the  PCRV  shield 
water  system  (conservatively  assumed 
423,500  gallons)  is  emptied  into  the  reactor 
building  due  to  a  pipe  rupture.  In  addition, 
the  activity  concentration  is  assiuned  to  be 
the  maximum  allowed  by  DTS  LC  3.4  of  62.4 
(iCi/cc.  The  loss  of  shield  water  accident 
analysis  clearly  bounds  any  potential  leakage 
past  the  push  rod  assembly. 

2.  Revising  DTS  Design  Feature  4.3  to 
allow  temporary  remo^^  of  the  seven  core 
outlet  thermocouple  penetration  covers  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  in  foe  DP.  The  potential 
loss  of  shield  water  due  to  foe  push  rod 
assembly  redundant  shaft  seals  foiling  is  of 
foe  same  type/kind  of  accident  as  foe 
accident  analysis  described  in  DP  Section 

Accident^e  loss  of  shidcTwater  accident 
assumes  that  foe  entire  contents  of  foe  PCRV 
shield  water  is  released  due  to  a  pipe  rupture 
which  would  be  at  a  much  greater  volume 
flow  rate  than  two  gallons/minute. 

3.  Revising  DTS  Design  Feature  4.3  to 
allow  temporary  remo^  of  foe  seven  core 
outlet  thermocouple  penetration  covers  does 
not  involve  a  signific^t  reduction  in  a 
margin  of  safety.  The  Loss  of  Shielding  Water 
Accident  described  in  DP  Section  3.4.7 
assumes  that  foe  entire  contents  of  foe  PCRV 
shield  water  is  released  due  to  a  pipe 
rupture.  This  accident  compared  to  foe 
postulated  failure  of  the  push  rod  assembly 
redundant  shaft  seals  is  not  a  reduction  in 
foe  margin  of  safety.  The  activity 
concentration  in  foe  loss  of  shielding  water 
accident  is  limited  by  DTS  LC  3.4  which  is 
ind^ndent  of  this  evaluation. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Weld  Library  District  - 
Downtown  Branch,  919  7th  Street, 
Greeley,  CO  80631. 

Attorney  for  licensee:  James  K. 

Tarpey,  E^.,  and  Mark  A.  Davidson, 
Esq.,  Kelly,  Stansfield  &  O’Donnell, 
Public  Service  Company  Building, 
Denver,  CO  80202. 

NRC  Division  Director:  John  T. 
Greeves 

Public  Service  Company  of  Colorado, 
Docket  No.  50*267,  Fort  St  Vrain 
Nuclear  Generating  Station  (FSV),  Unit 
No.  1 ,  Platteville,  Colorado 

Date  of  amendment  request:  May  18, 
1993 

Description  of  amendment  remiest: 
This  amendment  would  revise  the  FSV 


Decommissioning  Technical 
Specifications  (ETTS)  by:  imposing  more 
stringent  High-Efficiency  Particulate  Air 
(HEP A)  filter  requirements;  requiring 
more  stringent  leak  test  acceptance 
criteria  to  demonstrate  the  efficiency  of 
the  Reactor  Building  ventilation  system 
HEPA  filters;  and  extending  the 
applicability  of  the  requirements  for  the 
I^actor  Building  confinement  integrity 
and  ventilation  system  operability  by 
expanding  the  definition  of  activated 
gr^hite  blocks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Revising  DTS  SR  3.2.3  leakage  test 
acceptance  criteria  to  “less  than  0.05 
percent,"  and  DTS  SR  3.2.3  BASES  to  have 
a  stated  HEPA  filter  efficiency  of  99  percent 
does  not  increase  foe  probability  or 
consequences  of  an  accident  pr^ously 
evaluated  in  the  DP.  Revising  the  leak^e  test 
acceptance  criteria,  specified  in  DTS  SR 
3.2.3,  to  “less  than  0.05  percent,"  will  make 
foe  DTS  consistent  with  foe 
recommendations  of  Position  C5.c  of 
Regulatory  Gfode  1.52  and  consistent  with 
foe  recommendation  of  NUREG-1431 
(Revision  0),  “Standard  Technical 
Specifications,  Westinghouse  Plants," 
September  1992. 

The  integrity  of  foe  Reactor  Building,  in 
conjunction  vdth  operation  of  foe  Reactor 
Building  ventilation  system,  limits  the  off¬ 
site  doses  imder  n<nin^  and  abnormal 
conditions  during  decommissioning 
activities.  Changing  foe  leakage  test 
acceptance  critoia  does  not  create  any  new 
feilure  modes  far  the  ventilation  system  or 
the  integrity  of  the  Reacted  Buildi^ 
confinement  No  new  limiting  single  feilure 
has  been  identified  for  foe  H^As.  The 
ability  of  foe  Reactor  Building  ventilation 
exhaust  system  to  perform  its  filtering 
frmetion  and  foe  integrity  of  the  Ra«:t(w 
Building  confinement  are  not  adversely 
affected  by  the  pnqiosed  changes. 
Furthermore,  foe  HBPAs  and  leakage  testing 
are  not  initiatexs  for  any  of  foe  postiilated  DP 
accidents  analyzed.  Thmfore,  it  can  be 
concluded  that  revising  DTS  SR  3.2.3  leakage 
test  acceptance  criteria  to  “less  than  0.05 
percent,"  and  DTS  SR  3.2.3  BASES  to  have 
a  stated  HEPA  filter  efficiency  of  99  percent 
has  no  effect  on  foe  probability  of  occurrence 
of  any  accident  evaluated  in  foe  DP. 

Expanding  foe  DTS  2.2  definition  of 
ACTIVATED  GRAPHITE  BLOCKS  to  include 
all  activated  graphite  components  in  foe 
PCRV  implicitly  extends  foe  applicability  of 
foe  DTS  for  Re^or  Building  confinement 
integrity  and  ventilation  exhaust  fen  and 
filter  operability  to  activities  involving 
essentially  all  graphite  components  removed 
from  foe  PCRV  and  remaining  inside  foe 
Reactw  Building.  Hiis  propped  change  is 
not  expected  to  create  any  new  limiting 
single  failure  modes  for  foe  ventilation 
system  or  foe  Reactor  Building  confinement. 


With  respect  to  foe  consequences  of 
accident  a^yses,  analyses  of  postulated 
decoirunissioning  accidents  are  provided  in 
Section  3  .4  of  the  DP.  The  Heavy  Load  Drop 
accident,  in  Section  3.4.5  of  the  DP,  is  the 
only  accident  analysis  that  takes  credit  for 
filtration  of  air  released  from  foe  Reactor 
Building.  Changing  the  DTS  SR  3.2.3  leakage 
test  acceptance  criteria  to  “less  than  0.05 
percent,"  and  subsequently  changing  DTS  SR 
3.2.3  BASES  to  have  a  sta^  HEPA  filter 
efficiency  of  99  percent  will  decrease  foe 
offsite  radiological  consequences  of  foe 
heavy  load  drop  accident  involving  a  single 
large  side  reflector  block  as  reported  in  foe 
DP.  Furthermore,  foe  proposed  change  will 
make  the  test  acceptance  criteria  more 
stringent  and  will  therefore  provide  greater 
assurance  that  foe  radiological  consequences 
from  foe  postulated  decommissioning 
accident  scenarios  remain  well  within  foe  10 
CFR  Part  100  guidelines  and  are  only  a  small 
fraction  of  foe  EPA  Protective  Action 
Guidelines  (PAG). 

In  all  cases,  induding  foe  postulated 
dropping  of  multiple  la^  side  reflector 
bloclu,  ^  radiological  consequences  from 
foe  postulated  decommissioning  aeddents 
will  be  bounded  by  foe  doses  of  121  mlllirem 
to  the  whole  body  and  215  millirem  to  foe 
lung  predicted  frw  foe  worst  case 
decommissioning  aeddent  of  a  postulated 
fire,  as  presented  in  Section  3.4.6  of  foe  DP. 
The  int^rity  of  foe  Reactor  Building,  in 
conjunction  with  operation  of  foe  ventilation 
exhaust  system,  will  continue  to  limit  foe  off¬ 
site  doses  under  normal  and  abnormal 
conditions  during  decommissioning 
activities. 

Expanding  foe  DTS  2.2  definition  of 
ACTIVATED  GRAPHITE  BLOCKS  to  indude 
all  activated  graphite  components  in  foe 
PCRV  extends  the  applicability  of  the  DTS 
far  Reactor  Building  confinement  integrity 
and  ventilation  exhaust  fen  and  filter 
operability  to  activities  involving  cote 
support  blocks  and  core  support  posts.  These 
graphite  components  have  lower  activity 
concentrations  than  the  large  side  reflectors 
used  in  foe  heavy  load  drop  aeddent 
analysis,  and  their  packages  will  be  evaluated 
to  ensure  that  the  consequences  of  a 
postulated  drop  of  core  support  blocks  and 
posts  would  be  bounded  foe  radiological 
consequences  predicted  for  foe  dropping  of 
large  side  refledan.  In  all  cases,  the 
radiological  consequences  at  foe  EPZ  will  be 
a  small  fraction  of  the  EPA  PAG. 

2.  Revising  DTS  SR  3.2.3  leakage  test 
acceptance  criteria  to  “less  than  0.05 
percent,"  and  DHTS  SR  3.2.3  BASES  to  have 
a  stated  HEPA  filter  efficiency  of  99  percent 
does  not  create  foe  possibility  of  different 
types  of  aeddents  or  malfunctions  other  than 
those  evaluated  previously  in  foe  DP. 
Revising  foe  leakage  test  acceptance  criteria, 
spedfied  in  DTS  SR  3.2.3,  to  make  foe 
Decommissioning  Technical  Specifications 
consistent  with  the  recommendations  of 
Position  CS.c  of  Regulatory  Guide  1.52  and 
consistent  with  Technical  Specifications  ot 
light  water  cooled  commerdal  nuclear  power 
plants  does  not  place  foe  ventilation  system 
in  configurations  condudve  to  foe 
occurrence  of  aeddents  or  malfunctions  not 
previously  evaluated. 


57858 


Federal  Register  /  Voi.  58,  No.  206  /  Wednesday,  October  27,  1993  /  Notices 


As  previously  stated  expanding  the  DTS 
2.2  definition  of  ACTIVATED  GRAPHITE 
BLOCKS  to  Include  all  graphite  components 
in  the  PCRV,  except  for  defueling  elements, 
extends  the  applicability  of  the  DTS  for 
Reactor  Building  confinement  integrity  and 
ventilation  exhaust  &n  and  filter  operability 
to  activities  involving  essentially  all 
remaining  in-core  graphite  components. 
However,  no  new  performance  requirements 
are  being  imposed  on  the  ventilation  system 
or  its  components  such  that  any  design 
criteria  is  expected  to  be  exceeded. 

Therefore,  the  original  design  intent  and 
performance  criteria  of  the  ventilation  system 
continue  to  be  met 

3.  Revising  the  leakage  test  acceptance 
criteria  to  "less  than  0.05  percent,"  will 
allow  use  of  99  percent  filter  efficiency  in  the 
heavy  load  drop  accident,  consistent  with  the 
recommendations  of  Position  C5.c  of 
Regulatory  Guide  1.52  and  with  the 
recommendation  of  NUREG-1431  (Revision 
0).  "Standard  Technical  Specifications, 
Westingbouse  Plants,"  September  1992. 

Although  this  represents  a  change  to  an 
assumption  used  in  the  Heavy  Load  Drop 
accident,  it  does  not  involve  a  significant 
reductioD  in  a  margin  of  safety.  In  all  cases, 
the  radiological  consequences  from  the 
postulated  decommissioning  accident 
scenarios  will  remain  a  small  fraction  of  the 
one  rem  whole  body  dose  and  five  rem  to  any 
specific  organ  guidelines  cited  in  the  EPA 
PAG. 

Expanding  the  DTS  2.2  definition  of 
ACTIVATED  GRAPHITE  BLOCKS  to  include 
all  graphite  components  in  the  PCRV  except 
defoeling  elements,  ensures  that  potential 
offiite  consequences  from  accident  scenarios 
postulated  for  handling  of  multiple  core 
support  blocks  and/or  core  supp^  posts  will 
be  very  low.  In  all  cases,  the  raffiological 
consequences  at  the  EPZ  from  postulated 
deconunlssioning  accidents  will  be  a  small 
fraction  of  the  EPA  PAG.  The  potential  offsite 
radiological  consequences  from  any  accident 
involving  graphite  components  will  remain 
within  the  bounds  of  safe,  analyzed 
conditions  as  defined  in  the  DP.  As  such,  the 
margin  of  safety,  as  defined  in  the  Bases  to 
the  Decommissioning  Technical 
Specifications  will  not  be  reduced. 

The  NRC  staHhas  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Weld  Library  District  • 
Downtown  Branch,  919  7th  Street, 
Greeley,  CO  80631. 

Attorney  for  licensee:  James  K. 
Tarpey,  Esq.,  and  Mark  A.  Davidson, 
Esq.,  Kelly,  Stansfield  &  O’Donnell, 
Public  Service  Company  Building, 
Denver,  CO  80202. 

NRC  Division  Director:  John  T. 
Greeves 


Public  Service  Electric  ft  Gaa  Company, 
Docket  Nos.  50*272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  March  6, 
1991,  September  20, 1991,  December  19, 

1991,  January  31, 1992,  August  19, 

1992,  April  28, 1993,  and  ^ptember  30, 

1993,  The  Mardi  6, 1991,  September  20. 

1991,  December  19, 1991,  January  31, 

1992,  August  19, 1992  and  April  28, 

1992  requests  were  previously  noticed 
(58  FR  43931  dated  August  18, 1993). 

This  notice  supersedes  that  previous 
notice. 

Description  of  amendment  request: 

The  amendment  request  modifies 
Technical  Specification  (TS)  Sections  3/ 
4.8.1. 1  and  3/4.8.1.2  and  the  associated 
Bases  Section  for  Salem,  Units  1  and  2. 

It  incorporates  guidance  of  Generic 
Letter  84-15  with  regard  to  modified 
surveillance  testing  and  operability 
requirements  to  improve  diesel 
generator  reliability.  It  also  includes 
changes  outside  the  scope  of  the  Generic 
Letter,  based  on  operating  experience 
and  accepted  industry  practice, 
intended  to  improve  the  TS  regarding 
A.C  power  sources.  The  minimum 
allowable  emergency  diesel  generator 
output  voltage  has  been  increased  to 
assure  adequate  vital  bus  voltage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(8),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  Reducing  the 
test  frequency  while  in  an  action  statement 
and  modifying  Emergency  Diesel  Generator 
(EDG)  starting  and  loading  requirements  is 
intended  to  enhance  diesel  reliability  by 
minimizing  repetitive  testing  and  focilitating 
testing  in  accordance  with  the  manufactxuer’s 
recommendations.  The  proposal  to  eliminate 
Action  Statement  operability  testing  for  a 
diesel  inoperable  bwause  of  preventive 
maintenance  or  pre-test  inspection  will 
facilitate  the  performance  of  activities  to 
enhance  overall  EDG  reliability. 

The  proposed  changes  to  EDG  test  loads 
will  continue  to  demonstrate  the  ability  of 
the  EDG’s  to  respond  to  loading  conditions, 
consistent  with  the  manufacturer's  ratings. 
Using  the  proposed  basis  for  determining  test 
frequency  according  to  individual  diesel 
generator  performance  will  prevent 
overtesting  of  the  diesels  because  it  would 
increase  the  test  frequency  of  only  those 
diesels  which  have  an  Increase  in  failure  rate. 

The  changes  proposed  to  make  the  Unit  1 
EDG  surveillance  requirements  Identical  to 
that  of  Unit  2  is  a  conservative  change;  it  will 
provide  Unit  1  with  a  more  comprehensive 
testing  program.  The  proposed  changes  will 
continue  to  assure  av^lability  of  the  diesels 


and  should  serve  to  enhance  EDG  reliability 
and  consequently  the  overall  safe  operation 
of  the  Salem  Generating  Station.  ^ 

The  proposed  minimum  voltage  limit  for 
surveillance  testing  is  more  restrictive  than 
the  present  Technical  Specification  limit.  It 
would  require  EDG  voltage  to  be  above  the 
minimum  value  needed  to  ensure  operability 
of  the  vital  bus  loads,  within  the  time 
specified  by  the  surveillance  test  criteria. 

2.  do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
affect  testing  frequency,  starting  and  loading 
practices  only  and  have  no  impact  on  the 
accident  analysis.  No  new  operating  modes 
or  equipment  are  introduced  which  could 
initiate  or  affect  the  progression  of  an 
accident. 

3.  do  not  involve  a  significant  reduction  in 
a  margin  of  safety.  The  changes  in  the  testing 
requirements  do  not  adversely  affect  the 
capability  of  the  diesels  to  pOTfcrm  their 
required  function.  The  purpose  of  the 
proposed  changes  is  to  increase  the  overall 
reliability  of  the  diesels.  In  adoptiM  many  of 
the  suggestions  identified  in  GL  84n5,  the 
requested  change  would  implement  actions 
which  have  been  determined  by  the  NRC  to 
reduce  the  risk  of  core  damage  from  station 
blackout  events. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  die  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Sadem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 
NRC  Project  Director:  Lury  E. 
Nicholson,  Acting 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  S^uoyab 
Nuclear  Plant,  Units  1  and  2,  Kamihon 
County,  Tennessee 
Date  of  amendment  request: 
September  27, 1993  TS  93-13 
Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  diesel  generator  loading 
Surveillance  Requirement  4.8.1. 1.2.a.5 
for  the  Operability  Test  from  "greater 
than  or  equal  to  4400  kW’’  to  "between 
3960  kW  and  4400  kW.’’  A  proposed 
change  to  Surveillance  Requirement 
4.8.1. 1.2.d.7  would  revise  the  two-hour 
loading  test  criteria  from  "greater  than 
or  equal  to  4840  kW"  to  "between  4620 
kW  and  4840  kW  and  between  2380 
kVAR  and  2600  kVAR."  Proposed 
change  to  the  Bases  for  Sections  3/4. S.l 
and  3/4.8.2  would  (1)  include  the 
Regulatory  Guide  1.9,  Revision  3 
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recommendation  associated  with  testing 
the  load-run  and  24-hour  diesel 
generator  endurance  and  margin  tests, 
and  (2)  state  that  momentary  transients 
ouside  of  the  kW  and  kVAR  load  ranges 
do  not  invalidate  the  test  results. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  hat  evaliiated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c)  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  only  afiect  the 
criteria  fi>r  testing  the  diesel  generators  (D/ 

Gs)  for  loading,  endurance,  and  margin.  No 
plant  equipment  or  functions  are  altered  by 
this  change.  In  fact,  imdue  stress  to  the  D/ 

G  is  minimized  by  testing  to  this  new  criteria 
that  is  consistent  with  the  latest  regulatory 
guidance.  Since  these  tests  do  not  create 
potential  accident  conditions  and  the  D/G 
only  serves  safety  functions  for  accident 
mitigation,  there  is  no  increase  in  the 
prol»bility  of  an  accident.  These  tests  will 
continue  to  verify  D/G  capability  to  support 
accident  mitigation  functions,  but  will  not 
impose  the  potential  to  routinely  overload 
the  D/G.  These  tests  continue  to  be 
conducted  imder  plant  conditions  that 
maintain  D/G  availability  for  accident 
conditions.  Therefore,  the  proposed  changes 
will  not  Increase  the  consequences  of  an 
accident  by  maintaining  accident  mitigation 
functions  &at  minimize  offoite  radiation 
dose. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fiom  any 
previously  analyzed. 

As  des(^bed  above,  these  tests  will  not 
create  an  accident,  and  no  plant  functions  or 
equipment  will  be  changed.  This  change 
alters  testing  criteria  for  the  D/G  that  enstire 
accident  capabilities  are  verified  without 
overloading  the  D/G.  Therefore,  no  new 
accident  can  be  created  since  all  functions 
and  equipment  remain  the  same  and  test 
conditions  continue  to  maintain  the  D/G  in 
a  configuration  that  will  not  affect  accident 
generation  possibilities. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  continue  to  provide 
testing  criteria  that  verify  the  loading 
capability,  endurance,  and  margin  provided 
by  the  D/G.  By  implementing  load  ranges  that 
sufficiently  exercise  the  D/G  without  creating 
the  potential  for  routine  overloading,  the  D/ 
G’s  overall  health  is  enhanced.  This 
enhancement  does  not  reduce  the  margin  of 
safety  provided  by  the  D/G  during  accident 
conditions.  Safety  functions  for  the  D/G  are 
not  changed  by  the  proposed  revision  and  the 
D/G  loading  capability,  endurance,  and 
margin  for  providing  these  functions  will 


continue  to  be  adequately  tested.  Therefore, 
the  margin  of  safety  is  not  reduced. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
art  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 
Attorney  for  licensee:  General 
Counsel.  'Tennessee  Valley  Authority, 

400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville.  Tennessee  37902 
NRC  Project  Director:  Frederick  J. 
Hebdon 

Viigmia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  October 
4, 1993 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
Tech^c^  Specifications  (TS)  for  the 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2  (NA-1&2).  The  proposed 
changes  would  allow  the  use  of  23RLO 
alloy  instead  of  Zircaloy-4  for  fuel 
cladding. 

The  licensee  plans  to  insert  fuel 
assemblies  containing  fuel  rods,  guide 
thimble  tubes,  instrumentation  tubes, 
and  mid-span  grids  fabricated  with 
Westinghouse  Electric  Corporation’s 
(Westinghouse’s)  advanced  zirconium 
alloy  material,  ZIRLO,  into  the  NA-1&2 
reactors,  beginning  with  C^e  11  at  NA- 
1&2,  which  is  presently  scheduled  to 
begin  in  OctoMr  1994  and  May  1995, 
respectively.  In  the  current  fuel  design, 
these  components  are  fabricated  from  - 
Zircaloy-4.  Changing  the  material  of 
these  components  from  Zircaloy-4  to  the 
ZIRLO  alloy  will  provide  operational 
benefit  relative  to  the  current  fuel 
design  due  to  the  ZIRLO  alloy’s 
improved  corrosion  resistance  and 
dimensional  stability  under  irradiation. 

Because  the  TS  define  the  fuel  rod 
cladding  material  as  Zircaloy-4, 
implementation  of  this  material  change 
requires  changes  to  the  TS.  TS  5.3.1  is 
being  modified  to  allow  the  use  of  either 
Zircdoy-4  or  ZIRLO  fuelrod  cladding, 
and  an  additional  reference  for  the 
calculation  of  the  heat  flux  hot  channel 
factor  for  loss-of-coolant  accident 
evaluations  of  fuel  with  ZIRLO  cladding 
is  being  defined  in  TS  6.9.1.7.e.  The  use 
of  ZIRLO-fabricated  guide  thimble 
tubes,  instrumentation  tubes,  and  mid¬ 
span  grids  does  not  require  changes  to 
theTS. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  North  Anna 
Power  Station  in  accordance  with  the 
Technical  Specifications  changes  will  not 
1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated.  The  North  Anna  fuel 
assemblies  containing  fuel  rods,  guide 
thimble  tubes,  instrumentation  tubes  and 
mid-span  grids  febricated  with  ZIRLO  alloy 
meet  the  same  fuel  assembly  and  fuel  rod 
design  bases  as  the  current  fuel  assemblies 
febricated  with  Zircaloy-4  components.  In 
addition,  the  10  CFR  50.46  criteria  will  be 
applied  to  the  fuel  rods,  guide  thimble  tubes, 
instrumentation  tubes  and  mid-span  grids 
febricated  with  ZIRLO  alloy.  The  use  of  these 
fuel  assemblies  will  not  result  in  a  change  to 
the  North  Anna  Units  1  and  2  reload  design 
and  safety  analysis  limits.  The  ZIRLO  alloy 
is  similar  in  chemical  composition  to 
Zircaloy-4,  and  also  has  physical  and 
mechanical  properties  similar  to  those  of 
Zircaloy-4.  'Thus  the  cladding  integrity  is 
maintained  and  the  structural  integrity  of  the 
fuel  assembly  is  not  affected.  The  ZIRLO  clad 
fuel  rods  improve  corrosion  resistance  and 
dimensional  stability.  Since  the  dose 
predictions  in  the  s^fy  analyses  are  not 
sensitive  to  the  fuel  rod  cladding  material 
changes  as  specified  in  this  report,  the 
radiological  consequences  of  accidents 
previously  evaluate  in  the  safety  analyses 
remain  vdld.  Therefore,  neither  the 
probability  of  occurrence  nor  the 
consequences  of  any  accident  previously 
evaluated  is  significantly  increased. 

2.  Create  the  possibility  of  a  new  or 
different  Idnd  of  accident  from  any 
accident  previously  identified,  since  the 
North  Aima  Units  1  and  2  fuel 
assemblies  containing  fuel  rods,  guide 
thimble  tubes,  instrumentation  tubes 
and  mid-span  grids  febricated  with 
ZIRLO  alloy  ^11  satisfy  the  same  design 
bases  used  for  previous  fuel  regions 
containing  Zir^oy-4  components. 
Since  the  original  design  criteria  are 
being  met,  the  fuel  rods,  guide  thimble 
tubes,  instrumentation  tubes  and  mid¬ 
span  grids  febricated  with  ZIRLO  alloy 
will  not  be  initiators  for  any  new 
accident  All  design  and  performance 
criteria  will  continue  to  Im  met  and  no 
single  failure  mechanisms  have  been 
created.  In  addition,  the  use  of  these 
fuel  assemblies  does  not  involve  any 
alteration  to  plant  equipment  or 
procedures  which  would  introduce  any 
new  or  unique  operational  modes  or 
accident  precursors.  Therefore,  the 
possibility  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  North  Anna  Units 
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1  and  2  fuel  assemblies  containing  fiiel 
rods,  guide  thimble  tubes, 
instrumentation  tubes  and  mid-span 
grids  fabricated  with  ZDtLO  alloy  do  not 
change  the  North  Anna  Units  1 2 
reload  desim  and  safety  analyals  limits. 
The  use  of  mel  assemblies  containing 
fuel  rods,  guide  thimble  tubes, 
instrumentation  tubes  and  mid-span 
grids  fabricated  with  ZERLO  alloy  will 
take  into  consideration  the  normm  core 
operating  conditions  allowed  in  the 
Technical  Specifications.  For  each  tycle 
reload  core  these  fuel  assemblies  win  be 
specifically  evaluated  using  approved 
reload  design  methods  and  approved 
fuel  rod  desim  models  and  methods. 
This  will  hx^de  consideratlan  of  the 
core  physics  analysis  peaking  factors 
and  core  average  linear  heat  rate  effects. 
In  addition,  the  10  CFR  50.46  criteria 
will  be  applied  each  cycle  to  the  fuel 
rods,  guide  thimble  tubes. 
Instrumentation  tubes  and  mid-span 
grids  fabricated  with  ZIRLO  alloy. 
Analyses  or  evaluations  will  be 
pOTfnrmed  eadi  cycle  to  confirm  that  10 
CFR  50.46  will  be  met.  Iherefore.  the 
margin  of  safety  as  defined  in  the  Bases 
to  the  North  Anna  Unit  1  Technical 
SpecificatiGns  and  the  North  Aima  Unit 

2  Technical  Specifications  Is  not 
sio^cantly  reduced. 

^e  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
stands^  of  50.02(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  IU)<m 
location:  The  Alderman  Library,  Special 
Collections  Department,  Univrasity  of 
Virgmia,  Charlottesville,  Virginia  22003- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  aird  Williams, 
Riverfraut  Plaza,  East  Tower,  051 E. 
B3rrd  Street,  Rid^ood,  Virginia  23210. 

NRC  Project  Director:  Hemrt  N. 
Beriu>w 


Docket  Nos.  50^38  and  80-339,  ] 
AniM  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Wiginia 


Date  of  amendment  request:  October 
8, 1903 

Description  of  amendment  request: 
The  proposed  cnange  would  rerdse  tire 
NA-lft2  Tedmical  Specifications  (TS) 
by  removing  certain  tables  that  list  plant 
components,  and  references  thereto,  and 
correcting  ndnor  administrative  errors. 
TS  3.6.3.1  for  NA-1&2  lists  the 
containment  isolatian  valves.  The 
operability  of  theee  vdves  ensures  that 
the  containment  atmosphere  wUl  be 


isolated  from  the  outside  environment 
in  the  event  of  a  release  of  radioactive 
material  to  the  containment  atmosphere 
or  pressurization  of  the  containment 
The  NA-2  TS  3.8.2.5  lists  the 
omtainment  penetration  conductor 
overcunent  protective  devices.  The 
operability  (d  these  protective  devices 
ensures  tte  inte^ty  of  their 
penetratioos  in  tne  event  of  a  creditable 
fsuh  current  NA-2  TS  3 JL2.6  lists  the 
motos^perated  valves  thermal  overioad 
protection  devices  for  safety-related 


prevent  safety-related  valves  from 
performing  their  function.  NA-2  TS 
3.8.2.7  lists  those  circuits  that  are 


normally  deenergized  during  reactor 
operation.  These  circuits  are 
deenergized  to  ensure  that  their 
penetr^ons  urill  remain  functional 
during  reactor  operation.  The  proposed 
TS  changes  will  relocate  the  above  lists 
to  plant  procedures  governed  by  the 
provisions  of  the  administrative  controis 
section  of  the  applicable  TS  and  revise 
the  associated  TS  in  accordance  with 
Generic  Letter  91-08. 

Basis  far  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.01(a),  the 
licensee  has  provided  its  ana)]^  of  the 
issue  of  no  significant  hazards 
consideratlan,  which  is  presented 
below: 


Specifically,  c^wiation  of  the  North  Anna 
Power  StatUm  in  acoordanoe  with  the 
proposed  tedmical  specification  changes  will 
not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consemenoes  of  an  acddent 
prevkRisty  evaluated.  This  inoposed 
technical  spedficatian  duti^  removes 
certain  component  lists  from  dw  technical 
spedficatki^  but  it  does  not  alter  die 
applicatian  of  the  tedmical  requirements 
whldi  are  contained  in  the  qwclflcatiaits. 
This  propoeed  tedmical  specification  change 
does  not  require  any  mod&catlons  to  plant 
hardware  or  (qteiatfeg  pracdoes.  Thorefore, 
the  proposed  technical  specification  rhang^ 
has  no  effect  on  any  previously  anal^ed 
acddents. 


(2)  Create  the  possibility  of  a  iMw  or 
di^rent  kind  01  accident  from  any  accident 
previously  evaluated.  The  pnqtosed  technical 
•pedfication  change  does  not  affed  any 
operating,  maintenance,  <g  surveillanoe 
practices  or  methods.  Also,  there  are  ito 
design  or  hardware  modifications  associated 
with  the  propcMed  changa  Therdbre,  the 
possibility  of  a  malfuncttcm  or  fidhue,  or  the 
possibility  of  a  work  pracdoe  resulting  in  a 
new  or  different  kincl  of  acddent.  reinalns 
unchanged. 

(3)  Involve  a  slgniflcant  reduction  in  a 
mar^  of  safety.  The  removal  of  the  lists  has 
no  impad  on  the  performance  of  the  plant 
nor  dM  it  reduce  the  soc^  or  the 
requirement  of  the  technical  spedficatkms. 
Thmefore,  there  is  no  rechxikm  to  any  safety 


margins  due  to  this  technical  spedficatkm 
change  request 

Virginia  Electric  and  Power  Company 
coDciudes  that  the  activities  associated  with 
this  propoeed  Technical  Specification  chaitge 
satisfies  the  no  significant  hazards 
cxmsideration  caiterla  of  10  CFR  50.92  ancL 
accordingly,  a  no  significant  hazards 
cxmsiderstion  finding  is  festifiecL 
The  NRC  staff  has  reviewed  the 
Ucensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
stands^  cd  50.92(c)  are  satisfiecL 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendm^  request 
Involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
CoUecticms  Department,  Unive^ty  of 
Virginia.  Chariottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Kficdiael  W. 
Maupin,  Era.,  HimUm  and  Williams, 
Riverfrxmt  pWa,  East  Tower,  051 E. 

Byrd  Street,  Ric^ond,  Virginia  23219. 

NRC  Project  Director.  Herbert  N. 
Berimw 

Virginia  Electric  and  Power  Ccnnpany, 
Dodcet  Noe.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Noe.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request: 

September  29, 1993 
Description  of  amendment  request: 

The  proposed  changes  will  mocliiv  the 
recjuireci  inspection  frequeircy  of  tM 
low  pressure  turbine  blades  to  permit 
the  blade  inspectlans  to  be  concurrent 
with  the  Icnv  pressure  turbine  disk  and 
hub  inspections.  A  few  administrative 
changM  are  also  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  detenrdnation: 

As  required  by  10  CFR  50.91(a),  the 
liceirsee  has  provided  its  aimlysis  of  the 
issue  of  no  significant  hazards 
consideraticm,  which  is  presented 
below: 

Spedflcally,  operation  of  Surry  Power 
Station  in  acconnmce  with  the  proposed 
Technical  Specifications  changes  will  not* 

1.  Involve  a  significant  Inctmse  in  tire 
probability  of  occurrence  or  consequences  of 
an  accidem  previously  evahiatecL 
Changing  the  low  pressure  tudrine  blade 
inspection  frequency  does  not  significantly 
aff^  the  probability  of  occunenca  or 
consecprences  of  any  previously  evaluated 
accidents.  An  inspection  frequency  based  on 
turbine  operating  time  will  continue  to 
assure  that  low  pressure  turbine  blade  flaws 
that  may  lead  to  brittle  f^hxre  of  a  blade  at 
speeds  up  to  120%  of  design  will  be  detect 
prior  to  nihue.  Operation  of  the  tuibiite  is 
not  being  aheted  and  the  overspeed 
protectkm  system  is  uzuhanged.  Since  the 
low  pieesure  turbine  blades  are  not 
considered  credible  missiles,  the  UFSAR’t 
[the  Updated  Final  SafeW  Analysis  Rapoit’sl 
turbine  overspeed/missife  analysis  is 
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unaftected  by  the  proposed  changes. 

Likewise,  the  adininistrative  changes  have  no 
impact  on  plant  operations. 

2.  Create  the  possibility  of  a  new  or 
difierent  kind  of  accident  from  any  accident 
previously  evaluated. 

Changing  the  low  pressure  turbine  blade 
inspection  frequency  does  not  Involve  any 
physical  modification  of  the  plant  or  result 
in  a  change  in  a  method  of  operation.  A  new 
failure  mode  is  not  introduced.  Low  pressure 
turbine  blade  failures  are  enveloped  by  the 
existing  turbine  missile  analysis.  Likewise, 
the  administrative  changes  have  no  impact 
on  plant  operations.  Therefore,  a  new  or 
different  type  of  accident  is  not  made 
possible. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  affect  any 
safety  limits  or  limiti^  safety  system 
setups.  S>stem  operating  parameters  are 
unaff^ed.  The  availability  of  equipment 
required  to  mitigate  or  assess  the 
consequences  of  an  accident  is  not  reduced. 
An  inspection  frequency  based  on  txirbine 
operating  time  will  continue  to  assure  that 
low  pressure  turbine  blade  flaws  that  may 
lead  to  failure  of  a  low  pressure  turbine  blade 
at  speeds  up  to  120%  of  design  will  be 
detected  prior  to  failure.  Likewise,  the 
administrative  changes  have  no  impact  on 
plant  operations  or  &e  safety  analysis.  Safety 
manuns  are,  therefore,  not  decreased. 

Ine  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amen^ent  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951 E. 

Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Pnq;)osed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  b^use  time 
did  not  allow  the  Conunission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circrunstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration.  For  details,  see  the 


individual  notice  in  the  Federal 
Register  on  the  day  and  page  cited.  This 
notice  does  not  extend  the  notice  period 
of  the  original  notice. 

Entergy  Operations,  Inc.,  Docket  No. 
50-388,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request: 

Septeml^r  24, 1993 
Brief  description  of  amendment:  The 
propo^  amendment  would  modify  the 
operability  reqviirements  specified  by 
Technical  Specification  3.3.3.2  for  the 
incore  detection  system  by  reducing  the 
minimum  number  of  required  incore 
detectors  and  detector  locations  from 
the  currently  specified  75  percent  to  a 
proposed  50  percent  for  the  remainder 
of  the  current  operating  cycle. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  October  4, 
1993  (58  FR  51655) 

Expiration  date  of  individual  notice: 
November  3, 1993 
Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50<424,  Vogtle 
Electric  Generating  Plant,  Unit  1,  Burke 
County,  Georgia 

Date  of  amendment  request: 

September  30, 1993 
Description  of  amendment  request: 
The  proposed  amendment  would  be  a 
one-time  only  revision  to  Technical 
Specification  4.6.1.2d,  adding  a  footnote 
that  would  extend  the  10  CFR  Part  50, 
Appendix  ),  Section  in.D.3,  Type  C  test 
interval,  for  the  Unit  1  auxilk^ 
component  cooling  water  supply  and 
rehim  containment  isolation  valves, 
fi^m  24-month8  to  prior  to  entry  to 
Mode  4  following  the  next  outage 
requiring  entry  into  Mode  5,  but  no  later 
thw  November  1, 1994. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  October  12, 
1993  (58  FR  52796) 

Expiration  date  of  individual  notice: 
Comment  period  ends  October  27, 1993; 
Notice  period  ends  November  12, 1993. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  No.  50-364,  Joseph  M. 
Fai^  Nuclear  Plant,  Unit  2,  Houston 
County,  Alabama. 

Date  of  amendment  request:  May  28, 
1993,  as  supplemented  on  July  29, 1993, 


September  14, 1993,  and  September  22, 
1993. 

Brief  description  of  amendment 
request:  The  amendment  changes 
Tedmical  Specifications  4.4.6.4  and 
3.4.7.2,  and  Bases  3/4.4.6,  to  allow  the 
implementation  of  interim  steam 
generator  tube  plugging  criteria  for  the 
tube  support  plate  elevations.  The 
amendment  r^uces  the  Farley  TS  limit 
for  specific  activity  of  dose  equivalent 
Iodine  131  as  specified  in  TS  3/4.4.9.  In 
addition,  the  amendment  reduces  the 
allowed  primary-to-secondary 
operational  leal^e  from  any  one  steam 
generator  from  500  gallons  per  day  to 
150  gallons  per  day.  The  total  allowed 
primary-to-second^  operational 
leakage  through  all  steam  generators  is 
reduced  bom  one  gallon  per  minute 
(1440  gallons  per  ^y)  to  450  gallons  per 
day.  TUs  amendment  is  only  applicable 
for  the  tenth  Farley  Unit  2  operating 
cycle. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  October  5, 
1993  (58  FR  51889) 

Expiration  date  of  individual  notice: 
October  20, 1993 
Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant, 
Unit  2,  Limestone  County,  Alabama 

Date  of  application  for  amendment: 
September  15, 1993  (TS  343T) 

Brief  description  of  amendment:  The 
proposed  change  woiild  revise 
Tedmical  Spe^cation  Table  3.2.B  to 
allow  specific  reactor  vessel  level 
instrumentation  to  be  taken  out  of 
service  in  order  to  perform  the  reactor 
vessel  water  level  instrumentation 
modifications  requested  by  NRC 
Bulletin  93-03. 

Date  of  publication  of  individual 
notice  in  the  Federal  Registen 
September  30, 1993  (58  FR  51120) 
Expiration  date  of  individual  notice: 
November  1, 1993 
Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens.  Alabama  35611 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweeldy  notice,  the 
Commission  has  issued  the  following 
amendments.  ’The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  aim  the 
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Commission's  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  a^  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
conne^on  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
vvith  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  S1.22{b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imoer  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  cm  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  fecilities  involved. 

Carolina  Power  k  Light  Company, 
Docket  Na  50>2ei,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  ^nth  Candina 

Date  of  application  for  amendment: 
August  5, 1993 

Brief  description  of  amendment:  The 
amenoment  provides  a  clarification  of 
the  emergency  diesel  generator  (EI3G) 
testing  requirements  as  sp^fied  in 
Technical  Specification  fTS)  4.6.1. 1  and 
4.6.I.4.  In  TS  4.6.1.  According  to  TS 
4.6.1. 1,  the  monthly  EDG  surveillance 
tests  are  to  be  conducted  at  the 
nameplate  rating  of  the  EDG  that  limits 
the  loading  of  the  EDGs  to  not  exceed 
the  long-term  (continuous)  rating  of 
2500  kW.  In  TS  4.6.1.4  Uie  change 
Includes  the  limitations  for  the 
continuous  load  rating  and  the  short¬ 
term  overload  rating. 

Date  of  issuance:  October  5, 1993 

Effective  date:  October  5, 1993 

Amendment  No.  147 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Spedflcations. 


Date  of  initial  notice  in  Federal 
Registen  September  1, 1993  (58  FR 
46224)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  5, 1993.  No  significant  hazards 
consideration  comments  receiv^:  No 
Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29550 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  Oranty,  Illinois 

Date  of  application  for  amendments: 
August  5, 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  Byron  Station, 
Units  1  and  2,  Technical  Specifications 
(TS)  regarding  Engineered  Safety 
Features  Actuation  System  (ESFAS) 
instrumentation.  The  ESFAS, 

Functional  Units,  Analog  Channel 
Operational  Test  interval  is  changed 
from  monthly  to  quarterly.  Eight len 
chan^  to  the  Reactor  Trip  System 
(RTS)  are  also  included  in  this  TS 
change. 

Date  of  issuance:  October  4, 1993 
Effective  date:  October  4, 1^3 
Amendment  Nos.:  55  and  55 
Facility  Operating  License  Nos.  NPF- 
37  and  I^F-66;  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  28, 1992  (57  FR 
48816)  The  Commission’s  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  4, 1993.  No  significant  hazards 
consideration  comments  received;  No 
Local  Public  Document  Room 
location:  Byron  Public  Library,  109  N. 
Franklin.  P.O.  Box  434,  Byron,  Illinois 

eioia 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
December  22, 1992 
Brief  description  of  amendments:  The 
amen^ents  relocate  certain  fire 
protection  Technical  Spedflcations  (TS) 
nom  the  21ion  Station,  Units  1  and  2,  TS 
to  the  fire  protection  program  and 
replaces  the  current  fire  protection 
license  conditions  with  tne  standard 
license  conditions  in  accordance  with 
the  guidance  provided  in  Generic 
Letters  86-10  and  88-12. 

Date  of  issuance:  October  13, 1993 
Effective  date:  October  13, 1993 
Amendment  Nos.:  148  and  136 
Facility  Operating  License  Noe.  DPR- 
39  and  IB^-48.  The  amendments 


revised  the  license  and  Technical 
Spedfications. 

Date  of  initial  notice  in  Federal 
Registen  March  25. 1993  (58  FR  16219). 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Odober  13, 1993.  No 
significant  hazards  consideration 
conunents  received;  No 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Son 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
April  22, 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Spedfications  to  account  for  completion 
of  the  E^le  21  process  protection 
system  upgrade,  incorporate 
administrative  changes,  and  correct 
typographical  errors. 

Date  of  issuance:  October  14, 1993 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  149  and  137 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments 
revised  the  Technical  Spedfications. 

Date  of  initial  notice  in  Federal 
Register.  )une  23, 1993  (58  FR  34073). 
The  Com^ssion’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Odober  14, 1993.  No 
significant  hazards  consideration 
ctmunents  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Connectknt  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  Connfy, 
Connecticut 

Date  of  application  for  amendment: 
July  21, 1993 

Brief  description  of  amendment:  The 
amen^ent  modifies  the  Haddam  Neck 
Technical  Spedfications  (TS)  Tables 
3.3-9  and  4.3-7  bv  deleting  an  obsolete 
footnote  and  replacing  it  ^th  a 
clarification  as  to  when  the  steam 
generator  blowdown  radioactivity 
monitors  are  required  to  be  operable. 

Date  of  issuance:  Odober  4, 1993 

Effective  date:  Odober  4, 1993 

Amendment  No.:  166 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  1, 1993,  58FR46225 
The  Commission’s  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaliiation  dated  Odober  4, 1993.  No 
significant  hazards  consideration 
comments  received:  No. 
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Local  Putlic  Documeat  Room 
location:  Russell  Library,  123  Broad 
Street,  MiddJetonvn,  Cannecticut  06457. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  PiMt,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
July  26. 1993 

Brief  description  of  amendment:  The 
amendment  cnanges  the  Haddam  Neck 
Technical  Specifications  (TS)  Section 
3.5.1,  “ECCS  Subs3r8teins  •  Tavg  Greater 
Than  or  Equal  to  350*F,'’  ACTION 
statement  “a.**  This  change  will  allow 
redundant  train  operability  to  be 
verified  operable  by  examination  of 
appropriate  plant  records  rather  than 
performing  test  of  redundant  equipment 
which  wo^d  render  the  entire  ECCS 
subsystem  inoperable  while  the  testing 
is  being  performed.  In  addition, 
editorial  changes  moving  surveillance 
requirement  4.5.1.b  from  TS  Section  3/ 
4.5.1  to  TS  Section  3/4.5.2  as 
surveillance  requirement  4.5.2.C  and 
relettering  the  appropriate  sections  are 
made. 

Date  of  issuance:  Octdier  4, 1993 

Effective  date:  October  4, 1993 

Amendment  No.:  167 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  1, 1993  (58  FR 
46226).  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  4, 1993.  No  significant  hazards 
consideration  comments  received;  No. 

Local  Public  Document  Room 
location:  Russell  library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Consumers  Power  Company,  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  application  for  amendment: 
July  19, 1993,  as  supplemented  August 
24, 1993 

Brief  description  of  amendment:  The 
amendment  changes  the  reporting 
requirement  for  effluent  releases  from 
semiannual  to  aimual.  This  change  is 
consistent  with  the  revisiem  of  10  CFR 
50.36a(aK2)  which  was  publisdied  in  the 
Federal  Registar  August  31, 1992  (57  FR 
39358). 

Date  of  issuance:  October  5, 1993 

Effective  date:  October  5, 1993 

Amendment  No.:  Ill 

Facility  Operating  License  No.  ES*R-6. 
Amendi]^t  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  18. 1993  (58  FR 
43924).  The  August  24,  1993,  letter 
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provirfed  clarifying  information  within 
the  scope  of  the  initial  notice  and  did 
not  affect  the  staff’s  proposed  no 
significant  hazards  consideration 
findings.  The  Commission's  rriated 
evaluation  eff  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
OctobOT  5, 1993.  No  significant  hazards 
considaratian  comments  received:  No. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street.  Petoskey, 
Midijgan  49770. 

Duquesne  Light  CoaqMuy,  at  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Noa.  1  and  2, 
Shipping;K>rt,  Pennsylvania 

Date  of  application  for  amendments: 
Jrme  11, 1993,  as  supplemented  October 
8. 1993. 

Brief  description  eff  amendments: 
These  amendments  revise  the  Appendix 
A  Technical  Specifications  relating  to 
core  fuel  design.  The  amendments 
permit  the  use  of  reconstituted  fuel 
assemblies  with  zirconium  alloy  or 
stainless  steel  filler  rods. 

Date  e^/ssuonoe:  October  14, 1993 

^ectrve  date:  As  of  date  of  issuance 
and  to  be  implemented  prior  to  feeding 
a  reconstitute  fuel  assembly  into  the 
core,  or  within  60  days  of  issuance, 
whichever  occurs  fir^. 

Amendment  Nos.:  177  and  58 

Facility  Operating  License  Nos.  DPR- 
66  and  hQ7-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  July  7. 1993  (58  FR  36434)  The 
October  8, 1993,  submittal  provided 
additional  information  which  did  not 
change  the  initial  no  significant  hazards 
consideration  determinatiem.  The 
Commission’s  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  14, 1993 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Georgia  Powrar  Company,  Oglethorpe 
Power  Corporation,  Mimid]^  Electric 
Authority  of  Georgia,  City  of  Dahon, 
Georgia,  Docket  50-321  and  50- 
366,  Edwin  L  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
June  28. 1993 

Brief  description  of  amendments:  The 
amendments  revise  Hatch  Unit  1 
Technical  Specification  (TS)  3.7.A.4  and 
Hatdi  Unit  2  TS  35.4.1,  and  their 
associated  Bases,  to  allow  one  or  more 
suppression  diamber-drywell  vacuum 
brewers  to  open  during  surveillance 


testing  or  when  performing  their 
intended  function  without  considerii^ 
them  inoperable. 

Date  of  issuance:  C)ctcA)er  6, 1993 

Effective  date:  To  be  implemented  no 
later  than  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  189  Unit  1  and  128 
Unit  2 

Facility  Operating  License  Nos.  DPR- 
57  and  bO’F-S.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  21, 1993  (58  FR  39051) 
The  Com^ssion’s  rriated  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  6, 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  Qty  Hall  Drive,  Baxley. 
Georgia  31513 

Georgia  Power  Company,  O^ethorpe 
PowOT  Corporation,  Munici^  Electric 
Authority  of  Georgia,  Qty  (rfDalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vo^e  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
July  2. 1993 

Brief  description  of  amendments:  The 
amendments  modify  Action  a.  of 
Technical  Specification  3.11.1.4,  Liquid 
Holdup  Tanks.  Currmitly,  Action  a. 
references  a  "Semiannual  Radioactive 
Release  Report.”  This  would  be 
renamed  "Annual  Radioactive  Release 
Report.”  This  change  decreases  the 
frequency  for  submitting  reports  on 
events  which  lead  to  exceeding 
radioactive  material  limits  for  the  liquid 
holdup  tanks  from  a  semiannual  to  an 
annual  basis. 

Date  of  issuance:  October  1, 1993 

Effective  date:  October  1, 1993 

Amendment  Nos.:  68  and  47  for  Units 
1  and  2,  respectively 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  AmcHMlments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  1, 1993  (58  FR 
46235)  The  Commission’s  refeted 
evaluation  of  the  amendments  is 
cbntained  in  a  Safety  Evaluation  dated 
October  1. 1993.  No  significant  hazards 
consideration  oanments  received:  No 

Local  Public  Document  Room 
location:  Buike  County  Library,  412 
Fourth  Street,  Waynesboro.  G^rgia 
30830  > 
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Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  S(M24  and  50- 
425,  Vo^e  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
July  31, 1992,  as  supplemented  January 
22,  and  July  27, 1993 

Brief  description  of  amendments:  The 
amendments  add  a  new  Technical 
Specification  3/4.7.1.6,  entitled  "Main 
Feedwater  Isolation  Systems."  and 
associated  Bases.  The  TS  addition 
incorporates  a  Limiting  Condition  for 
Operation  to  require  that  the  main 
fe^water  isolation  and  regulating 
valves  (MFIVs  and  MFRVs)  and  their 
respective  bypass  valves  (BFIVs)  be 
operable  when  the  reactor  is  in  Modes 

1  or  2  (unless  the  MFIV,  MFRV,  or 
associated  BFTV  is  closed  and 
deactivated). 

Date  of  issuance:  October  6, 1993 

Effective  date:  October  6, 1993 

Amendment  Nos.:  69  Unit  1;  48  Unit 

2 

Facility  Operating  License  Nos.  NPF- 
68  and  I<^F*81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31, 1993  (58  FR 16859) 
The  July  27, 1993,  letter  provided  a 
minor  (^ange  to  improve  consistency 
with  the  Standard  Technical 
Specifications  (NUREG-1431)  and  did 
not  change  NRC’s  proposed  ^ding  of 
no  significant  hazards  consideration 
determination. 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Sedety  Evaluation  dated  October  6. 1993. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  August  5, 
1993 

Brief  description  of  amendments:  The 
amendments  change  the  Appendix  A 
Technical  Specifications  by  revising  the 
Limiting  Conditions  for  Operation  of 
Techni^  Specification  3.2. 1.5,  3.2.1.6, 
3.5. 5. 5,  and  3.9.1  to  reflect  changes  in 
systems  containing  borated  water  for 
Unit  1.  These  identical  changes  were 
made  to  Unit  2  by  the  issuance  of 
Amendment  No.  40  which  were 


implemented  during  the  third  refueling 
outage  for  Unit  2. 

Date  of  issuance:  October  4, 1993 

Effective  date:  October  4, 1993,  to  be 
implemented  not  later  than  the- 
completion  of  the  foiirth  refueling 
outage  for  Unit  1. 

Amendment  Nos.:  Amendment  No.  54 
for  Unit  1;  Amendment  No.  43  for  Unit 
2. 

Facility  Operating  License  Nos.  NPF- 
76  and  I^F-80.  Amendment  revised  the 
Technical  Specifications.Date  of  initial 
notice  in  the  Federal  Register: 

September  1, 1993  (58  FR  46236).  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  4, 1993.  No 
significant  heizards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Jxmior 
College,  J.  M.  Hodges  LearWg  Center. 
911  Boling  Highway,  Wharton  Texas 
77488. 

Houston  Lifting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  application  for  amendment: 
August  10, 1992,  as  supplemented  by 
letter  dated  September  14, 1993. 

Description  of  amendment  request: 
The  amendments  change  the  teclmical 
specifications  by  revising  Technical 
Specifications  3/4.4.4  and  3/4.4.9  to 
incorporate  the  recommendations 
provided  in  Generic  Letter  90-06, 
"Resolution  of  Generic  Issue  70,  ‘Power- 
Operated  Relief  Valve  and  Block  Valve 
Reliability,’  and  Generic  Issue  94, 
'Additional  Low-Temperat\ire 
Overpressiire  Protection  for  Light-Water 
Reactors,’  Pursuant  to  10  CFR  50.54(f).’’ 

Date  of  issuance:  October  7, 1993 

Effective  date:  October  7, 1993,  to  be 
implemented  within  10  days  of 
issviance. 

Amendment  No.:  Unit  1  Amendment 
No.  55,  Unit  2  Amendment  No.  44. 

Facility  Operating  License  Nos.  NPF- 
76  and  WF-80.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register  June  9, 1993  (58  FR  32384). 
The  September  14. 1993,  submittal 
provided  additional  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination.  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  7, 1993.  No 
significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Wharton  Coimty  Junior 
College,  J.  M.  Hodges  Learning  Center, 

911  Boling  Highway,  Wharton  Texas 
77488. 

Niagara  Mtd&awk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
April  7, 1993,  as  superseded  September 
2. 1993 

Brief  description  of  amendment:  The 
amendment  deletes  Technical 
Specification  (TS)  4.1.3.5.b.2  which 
required  control  rod  scram  accumulator 
check  valve  leak  testing  once  per  18 
months  and  specified  test  acceptance 
criteria.  In  order  to  support  deletion  of 
the  check  valve  leak  test  requirement, 
the  amendment  also  modifies  the 
required  actions  for  inoperable  control 
rod  scram  accumulators  in 
OPERATIONAL  CONDITIONS  1  and  2 
that  are  contained  in  Actions  a.l  and  a.2 
ofTS  3.I.3.5. 

Date  of  issuance:  October  13, 1993 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  49 
Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  April  28, 1993  (58  FR  25858) 
and  renoticed  September  10, 1993  (58 
FR  47771).  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  13. 1993.  No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
April  16, 1993,  as  supplemented  June 
23. 1993. 

Brief  description  of  amendment:  The 
amendment  removes  requirements  from 
the  Technical  Specification  pertaining 
to  the  Fire  Protection  Progreun,  and 
places  these  same  requirements  in  a 
Technical  Requirements  Manual  and  the 
Millstone  Unit  1  Updated  Final  Safety 
Analysis  Report. 

Date  of  issuance:  October  12, 1993 
Effective  date:  October  12, 1993 
Amendment  No.:  65 
Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register.  May  12, 1993  (58  FR  28057) 
The  June  23. 1993,  letter  provided 
clarifying  informatioD  th^  did  not 
chan«  the  initial  proposed  no 
significant  hazards  ccmsideration 
determination.  The  Commission's 
related  evaluation  of  the  amradment  is 
contained  in  a  Safety  Evaluation  dated 
October  12. 1993.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  S^e  Technical  Coll^, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50<423,  Nfillstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  far  omendmenL 
July  30, 1993 

Brief  description  of  amendment:  The 
amendment  increases  the  volume 
requirements  of  the  .boric  add  storage 
sydem  of  Technical  Specification 
3.1. 2.8  in-onkr  to  meet  the 
requirements  of  the  redesigned  core  far 
Cycle  5  operation. 

Date  of  issuance:  October  5, 1993 

Effective  date:  October  5, 1993 

Amendment  No.:  83 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Spedficatians. 

Date  of  initial  notice  in  Federal 
Register  August  18, 1993  (58  FR  43928) 
The  Commission's  related  evaluatiaQ  of 
the  amendment  is  contained  in  a  Safety 
Evaliiation  dated  October  5, 1993.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  CoU^e, 
574  New  Lon^n  Turnpike,  Norwich. 
Connecticut  06360. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50>275  and  50-323,  Ifiablo 
Can3ron  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Lois  Ohiqio  County, 
Califiomia 

Date  of  application  for  amendments: 
SeptembOT  21, 1992,  as  supplemented 
February  2, 1993,  Mardi  8  and  31, 1993, 
May  7  and  27, 1993,  June  1  and  18, 
1993,  and  August  11  and  27, 1993 
(Reference  LAR  92-05). 

Brief  description  of  amendments:  The 
amendments  revise  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  Unit  Nos.  1 
and  2  to  reflect  (1)  installation  of  the 
Eagle  21  digital  process  protection 
system  in  place  of  the  Westinghouse 
7100  analog  process  protection  system, 
and  (2)  elimination  of  the  bypass 


manifolds  for  the  reador  coolant  system 
(RCS)  resistance  temperaiture  detedors 
(RTDs). 

The  specific  TS  changM  are  as  follows: 

(1)  A  definition  far  a  digital  CHANNEL 
FUNCTIONAL  TEST  woidd  be  added  and 
ANALOG  CHANNEL  OPERATIONAL  TEST 
would  become  CHANNEL  OPERATIONAL 
TEST  and  apply  to  both  analog  and  digital 
channels. 

(2)  The  allowable  values  of  TS  Tables  2.2- 
1  and  3.3-4  would  be  revised  to  reflect  rack 
drift  allowances  associated  with  the  removal 
of  the  Westin^iouse  7100  analog  process 
protection  systwn  and  installation  of  Am 
Eagle  21  digital  process  prolsction  system. 

(3)  The  Law-Low  Stem  Generetm  WeAer 
Level  entries  of  TS  Titles  2.2-1, 3.3-1, 3.3- 

2. 4.3- 1, 3.3-3,  3.3-4, 3.3-5,  and  4.3-2  would 
be  revised  to  reflect  incorparatian  of  the  Trip 
Time  Delay  (TTD)  feature. 

(4)  The  Overtemperatura  and  Overpower 
delta  T  entries  of  IE  Tables  2.2-1, 4.3-1,  and* 

3.3- 2  would  be  revised  to  reflect  RTDB^ 

(5)  A  new  Steam  Line  Break  (SLB) 
protection  logic  would  be  implemented  diet 
results  in  deletion  of  the  Safety  Injection  (SI) 
and  Steam  Lino  Isolation  on  Iflgh  Steam  Line 
Flow  coincident  with  P-12  Low-Low  T.vg  and 
Steam  Line  Flow  coincident  with  Low  Steam 
Line  Pressure.  SI  on  High  Diffarential 
Pressure  Between  Steam  Lines  also  would  be 
deleted.  SI  and  Steam  Lina  Isolation  on  Low 
Steam  Line  Pressure  and  Steam  Line 
Isolation  on  High  Negative  Steam  Line 
Pressure  Rate  Coincident  with  P-11 
Pressurizer  Pressure  would  be  added  in  place 
of  the  deleted  functions  (TS  T^les  3.3-3, 3.3- 
4,  3.3-S,  and  4.3-2). 

(6)  Testing  and  Maintenance  in  the  bypass 
conditlmi  would  be  permitted  far  those 
fiinctioos  far  which  the  Eagle  21  system  has 
an  Installed  bypass  testing  capability. 

(7)  Reactor  Ttip  and  Engineered  Safety 
Features  Actuatim  System  (ESFAS) 
allowable  values  would  be  l^^>lemmted 
based  on  the  Westinghouse  Statistical 
Setpoint  Methodology. 

(8)  The  Steam  Generator  Water  Level  High- 
High  trip  setpoint  for  Turbine  Trip  and 
Feedwater  Isolation,  TS  Table  3.3-4,  would 
be  revised  to  increase  the  setpoint  from  Sti7 
to  $75  percent  of  narrow  range  instrument 
span. 

The  Westinghouse  Bagla  21  upgrade 
replaces  the  Westinghouse  7100  analog 
process  protectkm  equipment  with  digital 
equipment  that  will  improve  the  reliability 
a^  availability  of  the  Reactor  Protection 
System  (RPS).  The  Eagle  21  equ^nnent  is  also 
designed  to  permit  maintwnAnra  and  testing 
of  individual  protection  channels  in  the 
bypass  mode  at  power.  Other  enhancements 
provided  as  part  of  the  Eagle  21  upgrade 
include  (1)  a  trip  time  delay  feature  designed 
to  reduce  the  potential  far  unnecessary  Steam 
Generator  Water  Level  Low-Low  reactor  trips 
below  50  percent  power,  (2)  a  new  steam  line 
break  logic  designed  to  reduce  the  potential 
for  spurious  saf^  hrjections  at  low  power, 
and  (3)  an  increased  ^eom  Generator  Water 
Level  High-High  Turbine  Trip  setpoint  to 
reduce  the  likalihood  of  spurious  trips  due  to 
normal  operating  transients. 

The  RTD  bypass  elimination  modification 
involves  removal  of  all  RCS  hot  and  cold  leg 


bypass  manifolds  and  associated  piping  and 
valves.  Dual  element  RTDs  will  be  installed 
in  thermowells  in  the  hot  and  odd  legs  to 
provide  the  necessary  reactor  coolant 
temperature  information.  This  modification 
will  result  in  reduced  persoimel  radiation 
exposure,  improved  availability,  and  reduced 
maintenance. 

Date  of  issuance:  October  7, 1993 

Effective  date:  Unit  1:  afto*  the  Eagle 
21  reactor  protection  system  upgrade 
and  the  resistance  temperature  detection 
bypass  elimination,  to  be  completed 
during  the  1R6  refueling  outage  that  is 
currently  scheduled  to  begin  & 

February  1994. 

Unit  2:  after  the  Eagle  21  reactor 
protection  system  upgrade  and  the 
resistance  temperature  detection  bypass 
eliminatian,  to  be  completed  during  the 
2R6  refueling  outage  that  is  currendy 
scheduled  to  be^  in  September  1994. 

Amendment  Nos.:  84  and  83. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registnr;  November  12, 1992  (57  FR 
53786)  The  supplemental  lettm  dated 
February  2, 1993,  March  8  and  31, 1993, 
May  7  and  27, 1993,  June  1  and  18, 

1993,  and  August  11  and  27, 1993, 
provided  clarifying  information  and  did 
not  affect  die  initid  Fedml  Registm' 
notice  and  proposed  no  significant 
hazards  consideration.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  7, 1993.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Libraiy, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  PennsylTania 

Date  of  application  for  amendments: 
April  23, 1993 

Brief  description  of  amendments: 
These  amendmoits  deleted  the 
requiramoit  for  the  Superintendent  - 
Technical,  cv  the  Tecfadcal  Engineer  to 
hold  an  SRO  License. 

Date  of  issuance:  October  8, 1993 

Effective  date:  October  8, 1993 

Amendment  Nos.  63  and  28 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  June  23. 1993  (58  FR  34086) 
The  Commission's  relat^  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  8, 1993.  No 
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significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  Janies  A. 
FitzPatrick  Nuclear  Power  Plant, 

Oswego  County,  New  York 

Date  of  application  for  amendment: 
July  7, 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TSs)  4.0.C  and  4.0.D  and 
associated  Bases  to  be  consistent  with 
the  guidance  provided  in  NRC  Generic 
Letter  87-09,  “Sections  3.0  and  4.0  of 
the  Standard  Technical  Specifications 
(STS)  on  the  Applicability  of  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements.”  The 
changes  to  TS  4.0.C  incorporate  a  24- 
hour  delay  in  implementing  the  Action 
requirements  due  to  a  missed 
surveillance  requirement  when  the 
Action  requirements  provide  a 
restoration  time  that  is  less  than  24 
hours.  The  change  to  TS  4.0.D  allows 
mode  changes  to  be  made  as  required  to 
comply  with  Action  requirements  even 
if  the  surveillance  requirements  to  enter 
a  mode  are  not  complete. 

Date  of  issuance:  October  4, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  198 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  1, 1993  (58  FR 
46239)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  4, 1993.  No  significant  hazards 
consideration  comments  received;  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
June  24, 1993 

Brief  description  of  amendment:  The 
amendment  removes  Technical 
Specification  4.6.A.7  which  provided 
the  schedule  for  removing  reactor  vessel 
material  specimens.  The  amendment 
also  incorporates  associated  Bases 
changes.  Guidance  on  these  changes 
was  provided  in  Generic  Letter  91-01, 


“Removal  of  the  Schedule  for  the 
Withdrawal  of  Reactor  Vessel  Material 
Specimens  from  Technical 
Specifications,"  dated  January  4, 1990. 
Date  of  issuance:  October  7, 1993 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  199 
Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  4, 1993  (58  FR  41511) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  7, 1993.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-272,  Salem  Nuclear 
Generating  Station,  Unit  No.  1,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
June  11, 1993  and  supplemented  July 
19. 1993,  August  3. 1993,  and 
September  16, 1993 
Brief  description  of  amendment:  The 
amendment  reduces  the  boron 
concentration  in  the  boric  acid  tank 
from  12  percent  by  weight  to  between 
3.75  and  4  percent  by  weight.  The 
reduced  boron  concentration  results  in 
eliminating  the  need  for  heat  tracing  in 
the  boric  acid  tank  piping  system. 

Date  of  issuance:  October  15, 1993 
Effective  date:  As  of  its  date  of 
issuance  and  shall  be  implemented 
prior  to  restart  from  the  eleventh 
refueling  outage,  currently  scheduled  to 
end  on  December  13, 1993. 

Amendment  No.  145 
Facility  Operating  License  Nos.  DPR- 
70.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  imtial  notice  in  Federal 
Registen  August  18, 1993  (58  FR  43932) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  15, 1993.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-311,  Salem  Nuclear 
Generating  Station,  Unit  No.  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
August  4, 1993,  supplemented  by  letter 
dated  August  24. 1993 


Brief  description  of  amendment:  The 
amendment  modifies  the  TS  for  the  A.C. 
power  sources,  on  a  one-time  basis,  to 
allow  connection  of  two  new  500/13.8 
kV  transformer  bus  sections  as  part  of 
the  Salem  switchyard  project.  This 
change  extends  the  allowed  outage  time 
for  one  inoperable  offsite  power  circuit 
from  72  hours  to  120  hours  and 
modifies  the  emergency  diesel  generator 
testing  requirements  during  the  action 
statement  entries. 

Date  of  issuance:  October  4, 1993 
Effective  date:  October  4, 1993 
Amendment  No.  123 
Facility  Operating  License  No.  DPR- 
75:  'This  amendment  revised  the 
Technical  Specifications'. 

Date  of  initial  notice  in  Federal 
Register:  September  1, 1993  (58  FR 
46250)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  4, 1993.  No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  application  for  amendment: 
March  20, 1992,  and  August  20, 1993, 
superseding  your  application  dated 
October  25, 1991. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TS)  5.1  and  Figure  5.1-^ 

1  to  define,  rather  than  depict,  the  site 
boundary.  The  staff’s  review  finds  that 
the  proposed  change  is  administrative 
in  nature. 

Date  of  issuance:  October  12, 1993 
Effective  date:  October  12, 1993 
Amendment  No.:  55 
Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  7, 1993  (58  FR  36444)  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  12, 1993.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Texas  Utilities  Electric  Company, 
Docket  No.  50-445,  Comanche  Peak 
Steam  Electric  Station,  Unit  1, 
Somervell  County,  Texas 

Date  of  amendment  request:  October 
19, 1992,  as  supplemented  by  letters 
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dated  March  17, 1993,  April  1, 1993, 
and  August  6, 1993. 

Brief  description  of  amendment;  The 
amendments  change  the  Technical 
Specifications  to  (1)  increase  the 
minimum  boron  content  of  fluid  in  the 
refueling  water  storage  tank.  (2)  increase 
the  boron  content  range  of  the  refueling 
water  storage  tank  fliiid  in  Modes  1.  2, 

3  and  4,  (3)  increase  the  boron  content 
range  of  fluid  in  the  cold  leg  injection 
accumulators  in  Modes  1,  2,  and  3.  and 
(4)  increase  the  minimum  boron  content 
of  fluid  in  the  refueling  water  storage 
tank  in  Mode  6. 

Date  of  issuance:  October  5, 1993 
Effective  date:  October  5, 1993 
Amendment  Nos:  Unit  1  - 
Amendment  No.  19;  Unit  2  - 
Amendment  No.  5 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1993  (58  FR  25865). 
The  August  6. 1993,  submittal  provided 
additional  clarifiring  information  and 
did  not  change  the  initial  no  significant 
hazards  determination.  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  5, 1993.  No 
significant  ha2uu'ds  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps,  701  South  Cooper. 

P.  O.  Box  19497,  Arlington,  Texas 
76019. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
March  16, 1992 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  Table  3.3. 7.4-1,  "Remote 
Shutdown  System  Controls,"  by 
removing  the  line  item  for  controls  to 
the  Reactor  Core  Isolation  Cooling 
(RCIC)  pump  discharge  valve  for  the 
lube  oil  cooler. 

Date  of  issuance:  October  15, 1993 
Effective  date:  October  15, 1993 
Amendment  No.  51 
Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  ofiiutial  notice  in  Federal 
Register  Jime  24, 1992  (58  FR  28206) 
The  Commission’s  related  evaluation  of 
the  amendment  and  final  determination 


of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  October  15, 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment; 
August  20. 1992,  as  supplemented  on 
December  17, 1992. 

Brief  description  of  amendment:  The 
amendment  changes  the  voltage  setpoint 
values,  time  delay,  and  testing 
frequency  of  the  degraded  grid  voltage 
(DGV)  relays  and  makes  appropriate 
corrections  to  the  Basis  and  Tables 
shown  in  TS  Section  3.5, 
"Instrumentation  System,"  and  TS 
Section  4.1,  "Operational  Safety 
Review"  to  reflect  these  changes. 

Date  of  issuance:  September  30, 1993 

Effective  date:  September  30, 1993 

Amendment  No.:  101 

Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  Jn  Federal 
Registen  October  28. 1992  (57  FR 
48831)  The  December  17. 1992, 
submittal  provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  ’The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  30, 1993 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive.  Green  Bay,  Wisconsin  54301. 

Notice  of  issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  EnerOT  Act  of  1954,  as  amended 
(the  Act),  ana  the  Commission’s  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission’s  rules 


and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emermncy 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  isstiance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opporhmity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  vised  local 
mema  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee’s  facility 
of  the  licensee’s  application  and  of  the 
Commission’s  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant’s  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportimity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  nave  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Conunission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no'  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
dociunents  related  to  this  action. 
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Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
unaer  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  forthw  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission’s  related  letter,  Saf^ 
Evaliiation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  p\iblic  inspection 
at  the  Commission’s  Public  Dooiment 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  20555,  and 
at  the  local  public  document  room 
th^articxilm  facility  involved. 

The  Commission  u  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issxiance  of  the  amendment.  By 
November  29, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
aff^ed  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  I^uests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings’*  in  10 
CFR  Part  2.  Interested  persons  should 
consxilt  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washin^n,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
fiudlity  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  tne  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
BoaM  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  Khali  set 
forth  with  particularity  the  interest  of 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affect^  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  e^qilain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  factors:  (1)  the  natxire  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  otner  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  me  proceeding  as  to 
whidi  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearfog  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitianer  shall  file  a 
supplement  to  the  petition  to  intervene 
wUch  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Eacm  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contenUon 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docmnents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
thoee  facts  or  exp^  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideraticm.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reliel  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

garties  to  the  proceeding,  subject  to  any 
mitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 


witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Re^atory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washin^on,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toU-fi^  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 

The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner’s  name  and  telephone 
niimber,  date  petition  was  mailed,  plant 
name,  and  puolication  date  and  page 
number  of  this  Federal  Register  nc^ce. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Co\msel,  U.S.  Nuclear  Regiilatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  revest  should  be 
granted  based  upon  a  balancing  of  the 
factors  spedfied  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  SL  Charles  Parish, 
Louisiana 

Date  of  amendment  request: 
SeptemlMr  30, 1993,  as  corrected 
October  1, 1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  adding  a  footnote  to 
the  Containment  Isolation  Valves,  3/4 
3.6.3,  requirements  that  containment 
spray  isolation  valves,  CS 125  A  and/or 
B,  may  be  left  in  the  open  position  imtil 
startup  (prior  to  Mode  4)  following 
Refueling  Outage  6. 

Date  (^issuance:  October  1, 1993 

Effective  date:  October  1, 1993 

Amendment  No.:  86 
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Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration;  No.  The 
Commission’s  related  evaluation  of  the 
amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  October  1, 1993. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Loiiisiana  Collection,  Lakefront, 
New  (Drleans,  Louisiana  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
October  2, 1993 

Brief  description  of  amendment:  The 
amendment  adds  a  one-time  extension 
to  the  requirement  for  testing  response 
times  of  actuation  channels  for 
containment  isolation.  The  testing 
requirements  are  contained  in  Technical 
Specification  4.3.2.3.  The  amendment 
changes  the  testing  reqiiirements  from  at 
least  once  per  18  months  to  the  next 
cold  shutdown  or  no  later  than  the 
Spring  1994  Refueling  Outage. 

Date  of  issuance:  October  15, 1993 

Effective  date:  October  15, 1993 

Amendment  No.:  119 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No.  The 
Commission’s  related  evaluation  of  the 
amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  October  8, 1993. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352 

Attorney  for  licensee:  M.  H.  Philips, 
Jr.,  Esq.,  Winston  &  Strawn,  1400  L 
Street  N.W.,  Washington,  D.C.  20005- 
3502 

NRC  Project  Director:  Theodore  R. 
Quay 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  October  1993. 


For  the  Nuclear  Regulatory  Commission. 

Jack  W.  Roe, 

Director,  Division  of  Reactor  Projects  •  HI/ 
AW,  O^ce  of  Nuclear  Reactor  Regulation 
[Doc.  93-26353  Filed  10-26;93;  8:45  am] 
BIUJNQ  COOC  7B0IH)1-F 


[Docket  No.  50-341] 

Detroit  Edison  Co.;  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing; 
FERMI-2 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Com^ssion)  has 
denied  a  revest  by  Detroit  Edison 
Company,  (ucensee)  for  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43  issued  to  the  licensee  for  operation 
of  the  Fermi-2  facility,  located  in 
Frenchtown  Township,  Monroe  Coimty, 
Michigan. 

The  purpose  of  the  hcensee’s 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to 
eliminate  selected  response  time  testing 
requirements  at  Fermi-2. 

The  NRC  staff  has  concluded  that  the 
liconsee’s  request  cannot  be  granted. 

The  licensee  was  notified  of  the 
Commission’s  denial  of  the  proposed 
change  by  a  letter  dated  October  19, 

1993.  An  additional  request  to  add  a 
response  time  testing  requirement  for 
main  steam  Une  flow-hi^  for  the  main 
steam  isolation  valves  be  handled 
by  separate  correspondence. 

By  November  26, 1993,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  m\ist  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Bmlding, 
2120  L  Street,  NW.,  Washington,  DC 
20555  by  the  above  date. 

A  copy  of  any  petitions  shoiild  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  John  Flynn,  Esq.,  Eletroit  Edison 
Company,  2000  Second  Avenue,  Detroit, 
Michigan  48226,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  K^uch  27, 1992,  and 
(2)  the  Commission’s  letter  to  the 
licensee  dated  October  19, 1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission’s 


Public  Dooiment  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the 
Monroe  County  Library  System,  3700 
South  Custer  Road,  Monroe,  Michigan 
48161.  A  copy  of  item  (2)  may  be 
obtained  upon  request  addre^d  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Document  Control  Desk. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  October,  1993. 

For  the  Nuclear  Regulatory  Ckmunission. 

William  M.  Dean, 

Acting  Director,  Project  Directorate  ni-l , 
Division  of  Reactor  Projects— lU/IV/V,  Office 
of  Nuclear  Reactor  Relation. 

[FR  Doc.  93-26443  Filed  10-26-93;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Final  Subcontract  Reporting  System 
Teat  Plan  and  Reporting  Form 

AGENCY:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget  (0MB),  Office  of  Federal 
Procurement  Policy. 

ACTION;  Final  subcontract  reporting 
system  test  plan  and  reporting  form. 

SUMMARY:  The  Subcontract  Reporting 
System  Test  Plan  and  Reporting  Form 
are  being  issued  to  implement  section 
202(d)  of  the  Small  Business  Credit  and 
Business  Opportunity  Enhancement  Act 
of  1992,  (Pub.  L  102-366).  Section 
202(d)  requires  that  the  Administrator 
for  Federd  Procurement  Policy  conduct 
a  limited  test  of  a  simpUfied  system  to 
collect  data  on  the  participation  of  small 
business  concerns  (including  small 
business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals)  as  other 
than  prime  contractors.  The  system  is 
limited  to  collecting  subcontract  data  on 
prime  contracts  for  architectural  and 
engineering  (A&E)  services  (including 
surveying  and  mapping)  that  are 
procured  under  40  U.S.C  541  et  seq. 

(the  Brooks  A-^  Act).  The  system  is 
applicable  only  to  the  Environmental 
F^tection  Agency,  the  National 
Aeronautics  and  Space  and 
Administration,  the  United  States  Army 
Crops  of  Engineers  (Qvil  Works),  and 
the  Department  of  &ergy. 

The  primary  purpose  of  this  limited 
test  is  to  demonstrate  whether  the  actual 
rate  of  small  business  participation  on 
A&E  prime  contracts  is  substantially 
higher  than  is  now  being  reflected  in 
data  captured  by  the  Government's 
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existing  procurement  data  system.  Also, 
this  new  system  is  intended  to  collect 
subcontracting  data  imder  a  broader 
range  of  AAE  contract  awards  than  are 
covered  by  the  existing  reporting 
requirements  of  Public  Law  95-507. 

FOR  FURTHER  INFORMATION  CONTACT. 

Linda  G.  Williams,  Deputy  Associate 
Administrator.  (202)  395-3302. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Pursuant  to  the  Small  Business  Act, 
prime  contractors  and  subcontractors 
(except  small  business  firms)  that 
receive  one  or  more  contracts  over 
$500,000  ($1  million  for  construction) 
are  requir^  to  submit  a  subcontracting 
plan  with  goals  for  using  small  business 
and  small  disadvantaged  business 
concerns  as  subcontractors  under 
Federal  prime  contracts,  and  to  report 
accomplishments  against  the  goals. 
Concerns  have  been  expressed  that 
small  business  firms  actually  receive 
more  subcontracting  opportimities  than 
are  being  reported  under  the  existing 
reporting  system.  As  part  of  the  Small 
Business  Competitiveness 
Demonstration  Program,  OFPP  is 
required  to  conduct  a  limited  test  of  a 
simplified  system  that  collects  data  on 
the  rate  of  small  business  and  small 
disadvantaged  business  participation  at 
the  subcontract  level  under  Federal 
prime  contracts  for  A&E  services 
(including  surveying  and  mapping). 

A  proposed  Subcontracting  Reporting 
System  Test  Plan  and  Reporting  Form 
were  published  in  the  F^eral  Register 
for  public  review  and  comment  on  April 
16, 1993  (58  FR 19856).  Conunents  were 
received  from  two  Government  and  four 
private  organizations.  All  comments 
were  reviewed,  and  where  warranted, 
changes  have  been  made.  The  main 
issues  and  concerns  raised  in  the 
comments  are  summarized  below: 

1.  Relationship  to  Current  Reporting 
Requirements  Under  Public  Law  95-507. 
Comments  from  both  Government 
organizations  suggested  that  we  add 
language  to  clarify  that  the 
Subcontracting  Reporting  System  Test 
Plan  and  Reporting  Form  do  not  afiect, 
and  are  independent  of,  current 
reporting  requirements  in  Public  Law 
95-507  and  FAR  Section  52.219-9 
(which  require  that  prime  contractors 
and  subcontractors,  except  small 
businesses,  that  receive  one  or  more 
contracts  over  $500,000  ($1  million  in 
construction)  submit  a  subcontracting 
plan  with  goals  for  using  small  business 
and  small  disadvantaged  business 
concerns  as  subcontractors  under 
Federal  prime  contracts  and  to  report 


accomplishments  against  the  goals). 

These  comments  were  accept^. 

2.  Definition  of  United  States  Army 

Corps  of  Engineers  (Civil  Works).  One 
Government  organization  commented 
that  although  section  202(d)  of  Public 
Law  102-366  specifies  that  data  shall  be 
collected  from  the  United  States  Army 
Corps  of  Engineers  (Qvil  Works),  there 
in  fact  is  no  such  entity.  The  commenter 
recommended  that  we  add  language  to 
indicate  that  United  States  Army  Corps 
of  Engineers  (Civil  Works)  means 
purchases  of  A&E  services  by  the  Army 
Corps  of  Engineers  in  support  of  its  civil 
works  function.  This  comment  was 
accepted.  * 

3.  Coverage  of  Joint  Ventures.  One 
private  organization  suggested  that  we 
include  joint  ventures  as  prime 
contractors  that  are  covered  by  the 
reporting  requirements  of  the  system. 
Tlris  commenter  pointed  out  that  the 
legislative  history  of  Public  Law  102- 
366  indicates  that  the  system  should 
cover  joint  venture  arrangements  as  the 
prime  contract  level.  This  comment  was 
accepted.  For  purposes  of  this  Reporting 
System,  joint  ventures  will  be 
consider^  large  business  Federal  prime 
contractors. 

4.  Expanded  Coverage.  One  private 
organization  suggested  that  system 
coverage  be  expanded  to  include  two 
additional  agencies  and  one  additional 
industry.  Tlus  conunent  pointed  out 
that  Public  Law  102-366  gives  OFPP  the 
authority  to  add  industries  and  agencies 
to  those  specifically  covered  by  &e 
statute.  T^  comment  was  not  accepted. 
The  system  is  established  as  a  limited 
test  and  specifically  was  narrowed  from 
a  broader  requirement  contained  in 
Public  Law  100-656  that  subsequently 
was  repealed  due  to  its 
unmanageability.  Accordingly,  we  do 
not  think  inclusion  of  additional 
agencies  or  industries  is  appropriate  at 
this  time.  If  experience  shows  that  the 
current  coverage  could  be  expanded 
without  being  imduly  burdensome,  we 
will  consider  adding  additional 
industries  and/or  agencies  at  a  later 
date. 

5.  Exclusion  of  Small  and  Small 
Disadvantaged  Businesses.  One  private 
organization  commented  that  there  is  no 
authority  to  exclude  small  and  small 
disadvantaged  businesses  from  the 
reporting  requirements  established  by 
the  system.  This  commenter  believes 
that  such  businesses  should  be  covered 
in  order  to  captiire  the  full  range  of 
subcontract  awards  to  small  businesses. 
This  comment  was  not  accepted.  Public 
Law  102-366  gives  OFPP  broad 
authority  to  “develop  and  implement  a 
simplified”  data  collection  system. 
Excluding  small  and  small 


disadvantaged  businesses  from  the 
system  reporting  requirements  avoids 
saddling  small  and  small  disadvantaged 
businesses  with  administratively 
burdensome  and  costly  reporting 
requirements:  most  such  businesses  do 
not  have  systems  in  place  to  collect  the 
necessary  data  since  they  are  excluded 
from  the  reporting  requirements  of 
Public  Law  95-507. 

6.  Implementation  Should  be  Delayed 
Until  Cost  Impact  Can  be  Determined. 

One  private  organization  commented 
that  the  system  will  require  reporting 
and  oversight  of  subcontracts  by  prime 
contractors  substantially  beyond  current 
requirements  and  will  necessitate 
increased  costs  for  additional  manpower 
and  systems  implementation.  The 
commenter  suggested  that  the  plan  not 
be  implemented  until  the  cost  impact 
can  be  determined.  This  comment  was 
not  accepted.  The  system  is  mandated 
by  Public  Law  102-366,  and  as 
previously  discussed,  is  a  more 
restricted  version  of  a  broader 
requirement  contained  in  Public  Law 
100-656  that  was  subsequently  repealed 
because  it  was  deemed  to  be  iinduly 
burdensome.  Further,  there  is  no 
practical  way  to  determine  in  advance 
the  cost  of  implementing  the  system.  We 
do  note,  however,  that  another  private 
organization  commented  that  it  does  not 
anticipate  that  the  system  will  place  any 
undue  burdens  on  A&E  prime 
contractors  (the  only  prime  contractors 
covered  by  &e  system).  This 
organization  based  its  conclusion  on  the 
fact  that  coverage  is  limited  to 
solicitations  covered  by  the  Brooks  A- 
E  Act,  issued  by  only  four  Government 
agencies,  and  the  fact  that  many 
contractors  are  already  required  to 
report  subcontracting  activity  under 
Public  Law  95-507.  This  conunenter 
states  that  a  survey  of  its  members 
determined  that  collection  of 
subcontract  data  as  required  by  the 
system  would  not  pose  hardships  on 
A&E  prime  contractors. 

7.  Exclusion  of  Subcontracts  with 
Non-Profits  and  Educational 
Institutions.  One  Government 
organization  questioned  the  exclusion  of 
subcontracts  with  non-profits  and 
educational  institutions  from  the  system 
reporting  requirements.  This  commenter 
stated  that  exclusion  of  these  groups  is 
not  consistent  with  existing 
requirements  under  Public  Law  95-507 
for  subcontracting  plans.  However,  we 
note  that  the  SF  294  Form, 
“Subcontracting  Report  For  Individual 
Contracts”  (FAR  53.301-294),  which  is 
used  to  coUec^  subcontract  data  under  a 
subcontracting  plan  established 
pursuant  to  P^lic  Law  95-507,  only 
requires  reporting  of  subcontract  awards 
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to  business  ‘‘concerns.**  The  definition 
of  concmn  at  FAR  19.001  is  "any 
business  organized  for  profit  •  • 

Further,  exchision  of  non-profits  and 
educational  institutions  is  con-sistent 
with  the  coverage  of  the  Small  Business 
Competitiveness  Demonstration 
Program,  which  does  not  count  prime 
contract  awards  to  ncm-profits  and 
educational  institutions  toward 
attainment  of  the  small  business  goals 
established  by  the  Program.  Since 
subcontracting  awards  reported  under 
the  system  will  count  toward  attainment 
of  goals  imder  the  Demonstration 
Program,  coverage  between  the  two 
should  be  consistent 

Criteria  for  Determining 
"Substantially  Higheri'  Rate  of  Small 
Business  Participation,  The  stated 
purpose  of  the  system  is  to  determine 
whether  the  actual  rate  of  small 
business  participation  on  A&E  prime 
contracts  is  "substantially  high^’  than 
is  now  reflected  in  data  captured  by  the 
Government’s  existing  data  collection 
system.  One  Govemm«it  organization 
suggested  that  we  should  establish 
criteria  for  determining  "substantially 
higher."  This  comment  was  not 
accepted.  We  do  not  think  its  practical 
to  establish  such  criteria  in  advance. 
Rather,  we  believe  we  should  compare 
and  analyze  data  collected  before  and 
after  the  test,  and  then  make  a 
determination  as  to  whether  the  change 
in  performance  is  significant.  This  may 
require  subjective  judgments,  and 
consideration  of  possible  alternative 
interpretations  of  the  data. 

9.  Coverage  Should  Be  Limited  to 
Standard  Iridustrial  Codes  Covered  by 
the  Small  Business  Competitiveness 
Demonstration  Program.  One 
Government  and  (me  private 
organization  conunented  that  system 
coverage  should  be  limited  to 
sub(X)ntracts  awarded  in  one  of  the 
standard  industrial  codes  covered  by  the 
SmaU  Business  Competitiveness 
Demonstration  Progi^.  These 
comments  were  not  acceptecL  We  do  not 
believe  coverage  should  be  limited 
because  most  subcontractors  are  not 
familiar  with,  and  do  not  have  acxess  to, 
the  codes.  Therefore,  we  determined 
that  any  subcontract  needed  for  prime 
contract  performance,  irrespective  of  the 
product  or  service  provided,  shotild  be 
rep<»ted. 

10.  General.  Other  comments 
accommodated  in  the  final  test  plan 
include: 

— ^The  addition  of  the  wcMds  "if  needed" 
in  the  first  sentence  of  test  plan 
paragraph  FV.C  to  indicate  that  a 
procedure  for  the  collecti<m  by  the 
O^BU  of  the  hardcopy  Fcnms  XXX 


from  the  ccmtractlag  office  need  be 
established  cmly  if  agency  procedures 
do  not  otherwise  pr^de  for  the 
OSDBU  to  receive  copies  of  the  forms. 
— ^The  ex(du8ioa  of  noD-profits, 
educational  institutions,  md  state  and 
l(xal  governments  from  the  definition 
of  "F^eral  prime  ccmtractor"  in 
Atta<dmient  B.  *111086  entities  are 
excluded  fiom  the  Small  Business 
Competitiveness  Demonstration 
Program,  and  therefore,  are  also  being 
excludecl  fiom  the'prime  contractors 
'  (Xivered  by  the  system. 

— ^The  addition  of  language  in  the  last 
two  sentences  of  test  plan  paragraph 
IV.C  to  indicate  that  the  backup  data 
to  be  provided  to  OFPP  should  M  the 
compiled  data  frmn  the  Farms  XXX, 
and  not  the  fiwms  themselves. 

— ^The  addition  of  "direct"  before  the 
word  "support"  in  paragraph  2  of 
Attachment  B.  This  is  to  cdarify  that 
only  subcontracts  in  direct  support  of 
the  prime  cxmtract  are  cxivered. 

B.  Regulatory  Flexibility  Act 

This  reporting  system  vdll  not  have  a 
significant  impact  an  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq.,  and, 
therefore,  no  Regulatory  Impact  analysis 
has  been  prepaid. 

The  system  seeks  to  measure  the 
amcnmt  of  small  business  particdpation 
in  subcontracts.  The  repenting 
requirements  of  the  system  be 
imposed  on  large  businesses  and,  as 
su^,  there  is  no  (x>st  to  small 
businesses. 

C  Executive  Order  No.  12868 

This  r^orting  system  has  been 
reviewed  in  accordance  with  the 
objectives  and  cniteria  of  Execnitive 
Order  No.  12866.  The  system  %vill  iK>t 
result^n  any  of  the  ecxmomic  or 
regulatory  impacts  assexnated  with  a 
significant  re^ateny  action.  The  system 
will  not  have  an  annual  efiect  cm  the 
economy  of  $100  million  cn  mam  and 
will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  ffie  environment, 
public  health  or  safety,  or  State,  Icxal  or 
tribal  governments  or  communities.  It 
also  will  not  (Teats  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agem^;  materiallY  ahm  the 
budgetary  impact  of  entitlements, 
grants,  usm  fm,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  raise  nov^  l^al  or  policy 
issues  arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  this  Executive  O^er. 


D.  Paperwork  Reduction  Act 
The  information  coUaeikm 
requirements  for  this  reporting  system 
have  been  apprcived  by  the  Office  of 
Management  and  Bud^  throv^ 
February  28. 1996  and  assigned  C^iB 
Control  No.  900(M)100. 

List  of  Subjects 

Government  Procurement,  Small 
Business  Pnxnirement 

Dated:  October  14, 1993. 

AMaa  V.  Burmai, 

Administrator. 

October  14, 1993. 

Memorandum  for  Sheeted  Agency  Semor 
Pnxxirement  Execnitives 

From:  Allan  V.  Burman,  Administrator 
Subject:  Final  Subcontract  Reporting  System 

Test  Plan  and  Reporting  Form — Small 

Business  Competitlvwiess  Demonstration 

Program 

1.  Purpose.  This  memorandum  provides 
policy  direction  to  the  Environmental 
Protection  Agency,  the  National  Aeronautics 
and  Space  Administration,  the  United  States 
Army  Corps  of  Engineers  (Qvil  Works)  and 
the  Department  of  Energy  for  implementation 
of  section  202id]  of  the  Small  Biudness  Credit 
and  Business  Opportunity  Enhancement  Act 
of  1992,  CPub.  L  102-366),  that  establishes 
the  requirement  for  a  simplified  Subcontract 
Reporting  System. 

2.  Authority.  The  re<}uirement  for  a 
simplified  Sulxxmtract  Reporting  System  is 
established  pursuant  to  se^on  202(d)  of 
Public  Law  102-366,  and  section  15  (if  the 
Office  of  Federal  Procurement  P(}llcy  Act.  41 
U.S.C  413,  which  provides  fOT  the  testing  of 
Innovative  procurement  metluxls  and 
pr(X»dures. 

3.  Background.  Pursuant  to  the  Small 
Business  Act  prime  contractors  and 
subcontractors  (except  small  business  firms) 
that  receive  one  or  nKxe  cxmtracts  aver 
$500,000  ($1  milhtm  in  construction)  are 
required  to  submit  a  subcontracting  {rian 
with  goals  for  using  small  business  and  small 
disadvantaged  business  (x>ncams  as 
sub(X)ntractors  under  Federal  prime  contracts 
and  to  report  accomplishments  against  the 
goals.  Concerns  have  been  expressed  that  the 
current  reporting  system  does  not  provide 
information  (m  ffie  full  range  of  pertiedpation 
by  small  business  firms  in  the  Federal 
procurement  prtxnss.  As  part  of  the  Small 
Business  Competitiveness  Demonstration 
Program,  OFPP  is  to  develop  and  implement 
a  simplified  system  to  coUert  data  (m  die 
participation  of  small  business  concerns 
(including  small  business  concerns  owned 
and  controlled  by  socially  and  economically 
disadvantaged  indhriduals)  as  other  than 
prime  contractors.  The  system  shall  collect 
subcontra(d  data  regard!^  prime  contracts 
for  architectural  and  engineering  (A8^ 
services  (including  surveying  ai^  mapping) 
that  are  procured  umier  30  U.S.C  541  et  seq. 
(the  Brooks  A-E  Act).  This  reporting  system 
is  independent  of  current  reporting 
requirements  in  Public  Law  95-507  and  FAR 
8e(dion  52.219-9.  The  results  of  the  test  shall 
not  affect  those  existing  retpiirexnents. 
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4.  Policy.  The  primary  purpose  of  this  new 
simplified  Subcontract  Reporting  System  is 
to  demonstrate  whether  the  actual  rate  of 
small  business  participation  on  A&E  prime 
contracts  is  substantially  higher  than  is  now 
being  reflected  In  data  captured  by  the 
Government's  existing  procurement  data 
system.  The  procedures  for  implementing  the 
test  reporting  system  are  set  forth  in  the 
attached  test  plan. 

5.  Implementation.  The  participating 
agencies  are  required  to  implement  the 
attached  test  plan  commencing  on  October  1, 
1993.  Since  t^  is  a  limited  test,  these 
requirements  will  not  be  implemented  in  the 
Federal  Acquisition  Regulation. 

6.  Expiration  Date.  The  simplified 
Subcontract  Reporting  System  shall  be  in 
eRect  through  ^ptember  30, 1996. 

Attachment 

c.  Selected  OSDBU  Directors,  Selected  FPOS 
Policy  Advisory  Board  Members 

Selected  Agency  Senior  Procurement 
Executives 

Mr.  G.L  Allen.  Assistant  Secretary  for 
Pnxnirement  and  Assistance  Management, 
Department  of  Energy,  Room  6B162, 1000 
Independence  Avenue,  SW.,  Washington, 
DC  20585 

Dr.  Betty  L  Bailey,  Director.  Office  of 
Acquisition  Management  (PM-214  F), 
Environmental  Protection  Agency,  401  M 
Street,  SW. — Room  805,  Washington,  DC 
20460 

Ms.  Deidre  Lee,  Associate  Administrator  for 
Procurement,  NASA  Headquarters,  Code  H, 
Room  4L13, 300  E  Street,  SW., 

Washington,  DC  20546 
Mr.  John  Deutch,  Under  Secretary  of  Defense 
for  Acquisition  and  Research,  Department 
of  Defense.  Room  3E933  (Pentagon), 
Washington,  DC  20301 
Honorable  George  E.  Dausman,  Acting 
Assistant  Secretary  of  the  Army  (Research, 
Development,  and  ‘Acquisition), 
Department  of  the  Army.  Room  2E672 
(Pentagon),  Washington,  DC  20310 

Selected  OSDBU  Directors 
Mr.  Leonel  V.  Miranda,  Director,  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  Department  of  Energy,  1707  H 
Street,  NW.,  Room  904,  Washington,  DC 
20585 

Mr.  Leon  Hampton,  Director,  Office  of  Small 
and  Disadvantaged  Business  Utilization, 
Environmental  Protection  Agency,  401  M 
Street.  SW.  (A149q.  Washington.  DC 
20460 

Mr.  Ralph  C  Thomas,  Associate 
Administrator,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
National  Aeronautics  and  Space 
Administration  (Code  K),  Washington,  DC 
20546 

Ms.  Diane  Sisson,  Director,  Office  of  Small 
and  Disadvantaged  Business  Utilization, 
U.S.  Army  Corps  of  Engineers,  20 
Massachusetts  Avenue,  NW.,  Washington, 
DC  20314-1000 

Selected  FPDS  Policy  Advisory  Board 
Members 

Mr.  James  Nelson,  Director,  Procurement 
Management  Systems  and  Anal3rsi8  Div. 


(MA-432),  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Washington, 
DC  20585  , 

Mr.  Edward  Murphy,  Procurement  and 
Contracts  Management  Division  (PM214P), 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washingtoil,  DC  20460 
Mr.  Herb  Baker.  Procurement  Management 
Div.  (Code  H^,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546 

Mr.  Carl  Brotman,  Office  of  the  Deputy  Under 
Secretary  of  Defense  for  Acquisition 
Management,  Room  3C838  (Pentagon), 
Washington.  DC  20301 

Final  Subcontract  Reporting  System  Test 
Plan,  Small  Business  Competitiveness 
Demonstration  Program 

L  Purpose 

This  document  implements  section  202(d) 
of  the  Small  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992  (Pub. 
L.  102-366).  Section  202(d)  requires  the 
Administrator  for  Federal  Procurement 
Policy  to  develop  and  implement  a 
simplified  system  to  collect  data  on  the 
participation  of  small  business  concerns 
(including  small  business  concerns  owned 
and  controlled  by  socially  and  economically 
disadvantaged  individuds)  as  other  than 
prime  contractors.  The  system  shall  collect 
subcontract  data  regarding  prime  contracts 
for  architectural  and  engineering  (A&E) 
services  (including  surveying  and  mapping) 
that  are  procured  under  40  U.S.C  541  et  seq. 
(the  Brooks  A-E  Act). 

The  primary  purpose  of  this  simplified 
reporting  ^tem  is  to  demonstrate  whether 
the  actud  rate  of  smdl  business  participation 
on  A&E  prime  contracts  is  substantidly 
higher  than  is  now  being  reflected  in  data 
captured  by  the  Government’s  existing 
procurement  data  system.  Also,  this  new 
reporting  system  is  intended  to  collect 
subcontracting  data  imder  a  broader  range  of 
A&E  contract  awards  than  are  covered  by  the 
existing  reporting  requirements  of  Public 
Uw  95-507. 

This  new  simplified  reporting  system  will 
cover  subcontract  activity  throu^  the  second 
tier  under  A&E  prime  contracts  and  be 
applicable  to  four  participating  agencie# 
liiis  reporting  system  is  independent  of 
current  reporting  requirements  in  Public  Law 
95-507  and  FAR  section  52.219-9.  The 
results  of  this  test  shall  not  affect  those 
existing  requirements. 

n.  Authority 

The  requirement  for  a  simplified 
subcontract  reporting  system  (the  System)  is 
established  pursuant  to  section  202(d)  of  the 
Smdl  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992  (Pub. 
L  102-366),  and  section  15  of  the  Office  of 
Federd  Proauement  Policy  Act,  41  U.S.C 
413,  which  provides  for  the  testing  of 
irmovative  procurement  methods  and 
procedures. 

m.  Program  Requirements 

A.  Applicability 

The  System  shall  be  in  effect  from  October 
1, 1993  through  September  30, 1996  and 


shall  include  subcontract  data  imder  A&E 
prime  contracts  awarded  under  the  Brooks 
A-E  Act  from  solicitations  issued  during  the 
same  period.  The  System  shall  be  applicable 
to  data  collected  from  prime  contractors, 
including  joint  ventures,  (except  small 
business  and  small  disadvantaged  business 
firms,  non-profits,  educationd  institutions, 
and  state  and  locd  governments)  that  receive 
a  prime  contract  for  A&E  services  (including 
surveying  and  mapping)  under  the  Brooks  A- 
E  Act  with  an  anticipated  award  value  over 
$100,000  and  which  has  the  possibility  for 
subcontracting  opportunities.  (See 
subsections  (C)  and  (D)  below.)  The  prime 
contractors  shall  report  information  on 
subcontract  awards  over  $25,000  through  the 
second  tier  that  are  directly  needed  for  prime 
contract  performance,  irrespective  of  the 
product  or  service  provided  under  the 
subcontract.  (See  Attachment  A  "Flowchart 
for  Reporting  Subcontracting  Activity.") 

B.  Covered  Agencies 

1.  The  following  agencies  are  covered  by 
the  System: 

a.  'The  Environmentd  Protection  Agency, 

b.  The  Nationd  Aeronautics  and  Space 
Administration, 

c.  The  United  States  Army  Corps  of 
Engineers  (Civil  Works)  (i.e.  purchases  of 
A&E  services  by  the  Army  Corps  of  Engineers 
in  support  of  its  civil  works  function  or 
otherwise  awarded  under  a  contract  number 
beginning  with  "DACWXX"),  and 

d.  The  Department  of  Energy. 

2.  All  contracting  offices  at  the  covered 
agencies  shdl  report  information  from  prime 
contractors  to  the  System. 

C.  Covered  Designated  Industry  Group 

Subcontract  awards  under  prime  contracts 

in  the  following  designated  industry  group 
are  to  be  reported  under  the  System:  A&E 
services  (including  surveying  and  mapping) 
under  standard  industrid  dassification  (SIC) 
codes  7389, 8711,  8712,  or  8713  (limited  to 
FPDS  service  codes  Clll  through  C216, 

C219,  T002,  T004,  T008.  T009,  T014,  and 
R404)  awarded  under  the  Brooks  A-E  Act. 

D.  Small  Business  Goal  Determination  ' 

The  vdue  of  other  than  prime  contract 

awards  to  small  business  concerns  shall 
count  toward  determining  whether  the  small 
business  participation  goal  under  the  Small 
Business  Competitiveness  Demonstration 
Program  is  att^ed  for  A&E  services. 

E.  Contract  Qause  for  Procurements  Covered 
by  the  System 

The  following  clause  shall  be  inserted  in 
contracts  and  solicitations  covered  by  the 
System  that  are  issued  from  October  1, 1993 
through  September  30, 1996  with  an 
estimated  contract  vdue  over  $100,000  and 
which  have  the  possibility  for  subcontracting 
opportunities,  llie  clause  Is  not  applicable  to 
sni^  business  and  small  disadvantaged 
business  firms. 

Subcontract  Reporting  Under  the  Smdl 
Business  Competitiveness  Demonstration 
Program  (October  1992) 

(a)  The  Contractor  shall  submit  a 
completed  Form  XXX  in  accordance  with 
instructions  on  the  Form. 


Federal  Register  /  VoL  58,  Na  206  /  Wednesday.  October  27.  1993  /  Notices 


57873 


(b)  The  Contractor  ehall  include 
subparagraph  (a)  of  this  clauM  In 
subcontracts  with  an  estimated  value  over 
$25,000  avrarded  under  this  contract, 
excluding  subcontracts  with  small  business 
and  small  disadvantaged  business  firms,  non* 
profits,  educationa]  institutions,  and  state 
and  local  governments.  The  Contractor  shall 
also  include  fids  subparagraph  (b).  or  its 
equivalent,  in  any  such  subrantract  so  that 
these  requirements  will  be  binding  upon 
subcontracts  awarded  through  the  second 
tier. 

(c)  The  Contractor  shall  include  the  prime 
contract  number  in  its  subcontracts  and 
require  its  subcontractors  through  the  second 
tier  (except  small  business  and  small 
disadvantaged  business  firms,  non-profits, 
educational  institutions,  and  state  and  local 
governments)  to  include  both  the  prime 
contract  number  and  their  subcontract 
number  in  their  subcontracts.  (Note:  The 
prime  contract  number  shall  be  the  identifier 
used  to  track  all  subcontract  activity  under 
the  fuime  contract.) 

IV.  Rqportmg 


A.  Prime  Contractor  Responsibility 

The  attached  flow  chart  (Attachment  A) 
indicates  the  responsibility  of  die  Federal 
prime  contractor  for  coUe^ing  and  reporting 
subcontract  data  by  tiers. 

B.  Farms 

1.  A  separate  reporting  form  has  been 
designed  to  collect  data  msn  contractors  in 
support  of  the  System  (see  Attadunent  B — 
Form  XXX).  The  instructions  remdre  die 
prime  contractors  to  report  the  (rata,  on  a 
quarterly  basis,  to  the  covered  agencies 
within  30  days  after  the  end  of  w  reporting 
pericxL  The  Federal  prinw  cootractor  shall 
establish  a  reporting  sdiedule  for  its 
sulxxMitractors  such  that  the  consolidated 
reports  can  be  submitted  to  die  covered 
agency  within  30  days. 

2.  Copies  of  Form  XXX  will  be  forwarded 
to  the  covered  ageikcies  by  OFIY.  Contracting 
officials  shall  be  reeponsHrfe  for  providing 
the  original  copy  of  Form  XXX  to  the  prime 
cxmtractors.  T^  Federal  prime  contractor 
shall  be  respoosilde  far  nasuring  that  its 
sulxxintractors  in  support  of  the  prime 
contract  receive  ccq;^  of  the  F(kiil  Each 
subcontractrur  (other  than  small  business  and 


small  disadvantaged  busiiMss  firms,  non¬ 
profits.  education  institutions,  and  state 
and  local  govenunents)  shall  also  ensure  that 
its  subcontractors  receive  (Xipies  of  the  Form. 

C  Determining  Small  Busineu  Pmicipation 
Rates 

Each  covered  agency’s  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSPBU),  or  other  designated  office,  shall  be 
responsible  for  establishing  a  procedure,  if 
ne^ed,  for  die  collection  ^  the  hardcopy 
Forms  XXX  from  each  contracting  office  in 
order  to  determine  small  business 
participaticm  at  the  subcontract  level.  The 
prime  A&E  contract  and  subcontracting 
dollars  to  small  business  shall  be  added  to 
derive  the  total  small  business  participation 
level.  This  infcHmation  shall  be  reported  to 
OFPP  in  the  agency's  (piarterly  reports  under 
the  Demonstration  Prc^ram.  The  compiled 
information  on  subcontracting  fiom  tl^  Form 
XXX  diat  was  added  to  the  pitne  A&E 
contract  dollars  shall  be  pnivlded  to  OFPP  as 
backup  data  with  the  agency's  quarterly 
reports.  The  compiled  data  will  provldie  the 
rate  of  small  business  participation  at  the 
subcontract  level. 


1 


Attachment  A 

Flovchaort  for  Reporting  Subcontracting  Activity 
Subcontract  Reporting  System  Test  Plan 
Small  Business  Competitiveness  Demonstration  Progreun 


•  The  Federal  prime  contractor  (odier  than  business  firm,  non-profit,  educational 
a  small  business  or  small  disadvantaged  institution,  or  state  and  local  government) 


receives  a  contract  in  excess  of  $100,000  for 
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A&E  services  (including  surve)ring  and 
mapping)  under  Brooks  A-E  Act  procedures. 

•  The  Federal  prime  contractor  shall  report 
information  on  subcontracts  awards  over 
S25,000  through  the  second  tier  that  are 
directly  needed  for  prime  contract 
performance,  irrespective  of  the  product  or 
service  provided  under  the  subcontract. 

•  The  Federal  prime  contractor  is 
responsible  for  ensuring  that  data  concemiilg 
subcontracting  activity  in  support  of  the 
prime  contract  is  collected  and  reported  in 
accordance  with  instructions  on  Form  XXX. 

•  Subcontracting  activity  is  reported  by  the 
first  tier  subcontractor  (other  than  small 
business  or  small  disadvantaged  business 
subcontractors,  non-profits,  Vocational 
institutions,  and  state  and  local  governments) 
to  the  Federal  prime  contractor  rather  than  to 
the  Federal  agency. 

•  The  Federal  prime  contractor  must 
include  the  prime  contract  number  in  each 
subcontract  and  require  the  subcontractor 
(other  than  a  small  ousiness  and  small 
disadvantaged  business  subcontractor,  non- 

[irofit,  educational  institution  or  state  and 
ocal  government)  to  include  both  the  prime 
contract  number  and  its  subcontract  number 
in  its  subcontracts. 

•  An  example  of  a  Federal  prime 
contractor's  responsibility  for  collecting  and 
reporting  subcontracting  activity  under  a 
Federal  prime  contract: 

— Qjntractor  A  is  a  Federal  prime  contractor 
(other  than  a  small  business  or  small 
disadvantaged  business  firm,  non-profit, 
educational  institution,  or  state  and  local 
government)  who  received  a  prime  contract 
over  $100,000  from  a  Federal  agency  for 
A&E  services  (including  surveying  and 
mapping)  imder  the  Brooks  A-E  Act. 
—Contractor  A  subcontracts  part  of  ^e  effort 
to  other  large  (Contractor  B)  or  small 
business  fimis.  This  is  considered  the  1st 
tier  of  subcontracting  in  support  of  the 
prime  contract.  Contractor  A  is  responsible 
for  reporting  its  subcontracting  activity  in 
Item  11  on  Form  XXX. 

— Contractor  B  is  a  subcontractor  (other  than 
a  small  business  or  small  disadvantaged 
business  firm,  non-profit,  education^ 
institution,  or  state  and  local  government) 
who  received  a  subcontract  in  excess  of 
$25,000  from  Contractor  A  and 
subcontracts  part  of  the  effort  to  other  large 
(Contractor  C)  or  small  business  firms.  This 
is  considered  the  2nd  tier  of 
subcontracting.  Contractor  B  is  responsible 
for  reporting  its  subcontracting  activity  to 
Contractor  A  using  Item  11  on  Form  XXX. 
— Contractor  A  is  responsible  for  aggregating 
the  subcontracting  data  and  reporting  the 
information  in  Item  12  on  Form  XXX. 

General  Instructions  Subcontract  Activity  for 
Individual  Contracts 

1.  This  form  collects  subcontract  data  from 
prime  contractors,  including  joint  ventxires, 
(except  small  business  and  sinall 
disadvantaged  business  firms,  non-profits, 
educational  institutions,  and  state  and  local 
governments)  that  receive  a  Federal  contract 
over  $100,000  for  architectural  and 
engineering  (A&E)  services  (including 
surveying  and  mapping)  under  Brooks  A-E 
Act  procedures.  This  data  collection  is 


required  by  the  Subcontract  Reporting 
S^em  Test  Plan  established  pursuant  to 
section  202(d)  of  the  Small  Business  Credit 
and  Business  Opportunity  Enhancement  Act 
of  1992  (Public  Law  102-366). 

The  form  also  shall  be  used  by  the  prime 
contractor  to  collect  subcontract  data  firom  its 
first  tier  subcontractors  (excluding  small 
business  and  small  disadvantaged  business 
firms,  non-profits,  educational  institutions, 
and  state  and  local  governments)  that  receive 
a  subcontract  over  $25,000  in  support  of  the 
Federal  prime  contract. 

2.  Federal  prime  contractors  are 
responsible  ^  collecting  and  reporting 
suVontract  activity  through  the  second  tier 
in  direct  support  of  the  prime  A&E  contract 
irrespective  of  the  product  oi  service 
provided  under  the  subcontract. 

3.  Federal  prime  contractors  are  also 
required  to  include  the  prime  contract 
number  in  each  of  their  subcontracts  and  to 
reqriire  their  subcontractors  (except  small 
business  and  small  disadvantaged  business 
firms,  non-profits,  educational  institutions, 
and  state  and  local  governments)  to  include 
both  the  prime  contract  number  and  the 
subcontract  number  in  their  subcontracts. 

The  prime  contract  niunber  shall  be  the 
identifier  used  by  the  large  business  Federal 
prime  contractor  to  track  all  subcontract 
activity  under  the  prime  contracts  covered  by 
the  S}rstem. 

Federal  prime  contractors  shall  submit 
the  report  quarterly,  within  30  days  after  the 
end  of  each  reporting  period.  The  Federal 
prime  contractor  must  establish  a  reporting 
schedule  for  its  subcontractors  such  that  the 
reports  can  be  consolidated  and  submitted  to 
the  Federal  agency  within  30  days.  A 
negative  report  shall  be  submitted  when 
there  has  bmn  no  subcontracting  activity  or 
there  has  been  no  change  from  the  last 
reporting  period. 

5.  All  dollar  amoimts  shall  be  rounded  to 
the  nearest  whole  dollar. 

6.  Only  subcontracts  Involving 
performance  within  the  U.S..  its  possessions, 
Puerto  Rico,  and  the  Trust  Territory  of  the 
Pacific  Islands  shall  be  included  in  this 
report. 

7.  This  report  shall  not  be  submitted  by 
small  business  and  small  disadvantaged 
business  firms. 

8.  Copies  of  Form  XXX  are  available  from 
the  contracting  office  awarding  the  prime 
contract  For  subcontractors,  the  Form  is 
available  from  the  contractor  who  awarded 
the  subcontract. 

Specific  Instructions 

Part  I. — ^To  Be  Completed  by  Federal 

Department  or  Agency 

Item  1.  Enter  the  name  of  the  Federal 
Department  or  Agency  designated  to 
participate  in  the  test  reporting  system. 

Item  2.  Enter  the  name  and  address  of  the 
contracting  activity  awarding  the  Federal 
prime  contract. 

Item  3.  Enter  the  Federal  prime  contract 
number. 

Item  4.  Enter  the  standard  industrial 
classification  (SIC)  number  of  the  prime  A&E 
contract,  i.e.  SIC  codes  7389, 8711, 8712,  or 
8713. 


Part  n.— To  be  Completed  by  Federal  Prime 
Contractors  and/or  Subcontractors 

Item  5.  Enter  the  name  and  address  of  the 
entity  completing  the  form.  The  form  is  a 
multi-purpose  form  and  shall  be  used  by 
Federd  prime  contractors  and  subcontractors 
to  report  their  subcontract  activity. 

Item  6.  Enter  the  date  that  the  form  is 
prepared. 

Item  7.  Enter  the  reporting  entity's  contract 
number.  If  this  report  is  firom  a  subcontractor, 
enter  the  subcontract  number. 

Item  8.  Enter  the  reporting  entity’s  tier 
level.  Federal  prime  contractors  and 
subcontractors  through  the  second  tier  (in 
relation  to  the  Federd  prime  contract)  shall 
identify  their  tier  level  to  their 
subcontractors.  As  an  example,  when  the 
Federal  prime  contractor  subcontracts  part  of 
the  prime  contract  ^ort,  the  prime 
contractor  shall  notify  the  subcontractor  that 
this  is  the  first  tier  of  subcontracting.  The 
first  tier  subcontractor  sbdl,  in  turn,  notify 
its  subcontractors  that  they  are  the  second 
tier  subcontractors. 

Item  9.  Enter  the  Federd  Fiscd  Year  and 
check  the  appropriate  block  for  the  period 
covered  by  the  report. 

Item  10.  Check  whether  the  report  is  a 
regdar  quarterly  report,  find  report,  or  a 
revision  to  a  prior  report  If  the  report  is  a 
regular  quarterly  report  which  contains 
revisions  to  a  previously  submitted  report, 
check  revision.  Check  find  report  only  if  the 
reporting  prime  contractor/subcontractor  has 
completed  dl  work  imder  the  prime  contract/ 
subcontract. 

Item  11.  Enter  the  dollar  amount  for 
subcontract  awards  to  small  business 
(including  small  disadvantaged  business)  and 
large  business  (excluding  subcontracts  to 
non-profits,  educationd  institutions,  and 
state  and  locd  governments)  subcontractors 
during  the  reporting  period.  Amounts 
reported  include  direct  awards  only.  Enter 
zero  if  no  subcontract  awards  have  been 
made  during  the  reporting  period. 

Item  11(d).  Enter  the  dollar  amoimt  for 
subcontract  awards  to  small  disadvantaged 
business  subcontractors.  This  figure  is  a 
portion  of  the  totd  subcontract  dollars  in 
11(c). 

Part  III.— To  Be  Completed  by  Federd  Prime 
Contractors  Only 

Item  12.  Enter  the  cumulative  dollar 
amount  for  subcontract  awards  to  small 
business  (including  smdl  disadvantaged 
business)  and  large  business  through  the 
second  tier  of  subcontracting  related  to  the 
prime  contract.  This  figure  is  the  sum  of  dl 
subcontract  dollars  reported  by  the  large 
business  subcontractors  since  award  of  the 
prime  contract.  (For  example,  the  Federal 
prime  contractor  shdl  report  in  the  Ist  tier 
line,  its  cumulative  direct  subcontract 
awards.  Under  the  2nd  tier  line,  the  Federd 
prime  contractor  shall  include  all  subcontract 
awards  made  by  the  1st  tier  subcontractor.) 

Item  12(d).  Enter  the  cumulative  dollar 
amoimt  for  subcontract  awards  to  small 
disadvantaged  business  subcontractors.  This 
figure  is  a  portion  of  the  totd  subcontract 
dollars  in  12(c)  for  each  respective  tier. 
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Part  IV. — To  Be  Completed  by  Federal  Prime 
Contractors  and/or  Subcontractors 

Item  13.  Enter  the  name,  title,  signature 
and  telephone  number  of  ^e  person 
completing  the  report. 

Item  14.  Enter  the  name,  title,  and 
signature  of  the  approving  official.  The 
approving  official  shall  be  the  chief  executive 
officer  or  in  the  case  of  a  separate  division 
or  plant,  the  senior  individual  responsible  for 
the  overall  division/plant  operations. 

Definitions 

1.  Federal  prime  contractor,  as  used  for 
this  test  reporting  system,  is  a  business  firm, 
including  a  joint  venture,  (other  than  small 
business  or  small  disadvantaged  business 
firms,  non-profits,  educational  institutions, 
and  state  and  local  governments)  who  is 
awarded  a  Federal  prime  contract  for  AftE 
services  (including  surveying  and  mapping] 
under  the  Brooks  A-^  Act  by  one  of  the 
participating  agencies  (EPA,  NASA,  Army 
Corps  of  En^eers  (Civil  Works),  and  DOE). 


2.  Subcontract  means  a  contract,  purchase 
order,  amendment,  or  other  legal  obligation 
executed  by  a  prime  contractor  or 
subcontractor  calling  for  supplies  or  services 
required  for  the  performance  of  the  prime 
contract  or  subcontract  Purchases  tom  a 
corporation,  company,  or  subdivision  which 
is  owned  or  controll^  by  the  reporting  prime 
contractor  are  not  considered  “subcontracts’* 
and  shall  not  be  included  in  this  report. 

3.  Direct  StdKontract  Awards  are  those 
which  are  identified  with  the  performance  of 
a  specific  goverrunent  contract,  including 
allocable  parts  of  awards  for  materials  which 
are  to  be  incorporated  into  products  under 
more  than  one  contract. 

Submittal  Addresses  For  Prime  Contractors 

For  DoD  Contractors:  All  Federal  prime 
contractors  (other  than  small  business  and 
small  disadvantaged  business  firms,  non¬ 
profits,  education  institutions,  and  state 
and  local  governments)  shall  distribute  the 
original  and  copies  as  follows: 


(1)  The  original  of  each  report  shall  be  sent 
directly  to  the  contracting  officer  at  the 
activity  awarding  the  prime  contract. 

(2)  Copies  shall  be  submitted  to: 
Headquarters,  U.S.  Army  Corps  of  Engineers. 
Director,  Office  of  Small  and  Disadvantaged 
Business,  Utilization,  20  Massachusetts 
Avenue,  NW.,  Washington,  DC  20314-1000. 

For  Qvilian  Agency  Contractors:  The 
original  of  each  report  shall  be  sent  directly 
to  the  contracting  officer  at  the  activity 
awarding  the  prime  contract.  A  copy  of  each 
report  shall  be  sent  as  follows: 

NASA — NASA  Headquarters,  Procurement 
Systems  Division  (Code  HM),  Washington, 
DC  20546. 

DOE — Office  of  Small  and  Disadvantaged 
Business  Utilization,  Washington,  DC 
20585. 

EPA — Office  of  Small  and  Disadvantaged 
Business  Utilization,  Washington,  DC 
20460. 


BILUNQ  CODE  3110-01-41 
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SUBCONTRACT  ACTIVITY  FOR  INDIVIDUAL  CONTRACTS 

SMALL  BUSINESS  COMPETITIVENESS  DEMONSTRATION  PROGRAM 
(THIS  FORM  SHALL  NOT  BE  COMPLETED  BY  SMALL  BUSINESS  FIRMS) 

PART  I.  TO  BE  COMPLETED  BY  FEDERAL  CONTRACTING  ACTIVITY 

1.  PARTICIPATING  AGENCY  2.  CONTRACTING  ACTIVITY 

3.  FEDERAL  PRIME  CONTRACT  NUMBER  4.  SIC  CODE _ 


PART  n.  TO  BE  COMPLETED  BY  FEDERAL  PRIME  CONTRACTORS  AND/OR  SUBCONTRACTORS 
5.  REPORTING  CONTRACTOR/SUBCONTRACTOR  6.  DATE:  _ 


7.  REPORTING  ENTITY'S  CONTRACT  NUMBER  8.  REPORTING  ENTITY'S  TIER  LEVa 


9.  REPORTING  PERIOD: 

FISCAL  YEAR _ 

I  I  OCT  1  -  DEC  31 
I  I  JAN  1  •  MARCH  31 
(  FAPRIL  1  •  JUNE  30 
I  I  JULY  1  -  SEPT  30 


10.  REPORT  IS: 

I  I  REGULAR 
I  I  FINAL 
I  )  REVISION 


11.  SUBCONTRACT  AWARDS  THIS  PERIOD  mouNDED  whole  douahsi 

dollars 


(a)  SMALL  BUSINESS  (INCLUDING  SMALL  DISADVANTAGED)  $ 

($  AMOUNT  OF  1 1  (c)) 

(b)  LARGE  BUSINESS  (I  AMOUNT  OF  1 1  (O)  $, 

Ic)  TOTAL  (SUM  OF  1 1  (a)  and  1 1  (b))  $. 

(d)  SMAU  DISADVANTAGED  BUSINESS  ($  AMOUNT  OF  1 1  (c))  $. 


PART  III.  TO  BE  COMPLETED  BY  FEDERAL  PRIME  CONTRACTORS  ONLY 


12.  CUMULATIVE  SUBCONTRACT  AWARDS  (BY  TIER) 


to)  SMAU  BUSINESS 

His  nNCL.  disadvantaged 


(b)  LARGE  Ic)  CUMULATIVE 

BUSINESS  TOTAL 


Id)  SMAU 

DISAOVANTACEO 

BUSINESS 


1st  % 

2nd  $. 
Total  I 


$ 

$ 

$■ 


$ 

$ 

$ 


$ 

I 


PART  IV.  TO  BE  COMPLETED  BY  FEDERAL  PRIME  CONTRACTORS  AND/OR  SUBCONTRACTORS 


13.  NAME/TITLE 


SIGNATURE  TELEPHONE  NUMBER 


14.  REPORT  APPROVED  BY:  _  _ 

NAME  AND  TITLE  SIGNATURE 

(FR  Doc  93-26393  Filed  10-26-93;  8:45  am) 

BIUJNG  CODE  S11IM)1-C 


FORM  XXX 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«l.  Nos.  33-7023;  34-33085] 

Changes  and  Corrections  to  EDGAR 
Phase-In  List 

AGENCY:  Securities  and  Exchange 
Conunission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  is 
publishing  a  list  of  changes  and 
corrections  to  the  EDGAR  phase-in  list 
for  companies  with  filings  processed  by 
the  Division  of  Corporation  Finance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  J.  Reis.  Assistant  Director.  CF 
EDGAR  Policy.  Division  of  Corporation 
Finance  at  (202) 272-3691. 


SUPPLEMENTARY  INFORMATION:  In 
connection  with  the  adoption  of  interim 
rules  to  implement  the  operational 
phase  of  the  Electronic  Data  Gathering. 
Analysis,  and  Retrieval  ("EDGAR”) 
system,  on  March  18. 1993  the 
Commission  published  a  list  of 
companies  whose  filings  are  processed 
by  the  Division  of  Corporation  Finance 
to  place  remstrants  on  notice  as  to  when 
they  would  become  subject  to  mandated 
electronic  filing.*  The  registrants  were 
divided  into  ten  groups  to  be  phased  in 
over  the  next  thrM  years.  Rule  901  of 
Regulation  S-T^  provides  that 
registrants  may  request  a  change  to  their 
assigned  phase-in  dates.  Such  requests 
may  be  granted  pursuant  to  delegated 
authority.  In  admtion.  corrections  to  the 
published  list  may  be  necessary. 
Changes  to  the  Division  of  Corporation 


Finance  phase-in  list  are  published  from 
time  to  time  in  the  SEC  News  Digest. 

The  Commission  today  is  publishing  a 
comprehensive  list  of  all  cnanges  in 
Division  of  Corporation  Finance  phase- 
in  group  assignments  made  since  the 
phase-in  list  was  published  in  March; 
this  list  supersedes  the  list  of  changes 
published  in  the  Federal  Register  on 
July  2. 1993  (Release  No.  33-7003  (Jime 
20. 1993)  (58  FR  35987)).  This 
procedure  will  be  repeated  from  time  to 
time,  in  order  to  furtner  notify  the 
public  of  changes  to  the  list.  A  change 
to  a  company’s  phase-in  date  is  of 
particular  importance  to  persons  or 
entities  filing  documents  with  respect  to 
that  company,  since  generally  sur^ 
persons  must  file  electronically  when 
the  company  becomes  subject  to 
electronic  filing.3 


Changes  From  Corporation  Finance  Edgar  Phase-In  List  as  Published  in  Securities  Act  Release  #33-6977 

(February  23. 1993) 


Company  name 

CIK  No. 

ForiTrer 

group 

New  group 

Acme  Cleveland  Corp . 

002066 

CF^ 

Rernove. 

Acme  Steel  Co . 

002093 

CF-04 

CF-04 

Change  to  Acme  Metals  Inc  /DE . . . 

002093 

CF-04 

CF-04 

ADVO  System  IrK . 

801622 

CF-04 

CF-04 

Change  to  ADVO  Inc . 

801622 

CF-04 

CF-04 

AFG  Industries  Inc . . . 

007668 

CF-02 

Remove. 

Alamar  Biosc(erx:es  Inc  . 

888335 

None. 

CF-10 

Allegheny  Corp  /DE  . 

775368 

CF-03 

Remove. 

Ambase  Corp . 

020639 

CF-02 

CF-09 

American  Biogenetic  Sciences  Inc  . 

856984 

None. 

CF-10 

American  Capital  Corp . 

004707 

CF-03 

CF-09 

American  Express  Co . 

004962 

CF-02 

CF-03 

American  Financial  Enterprises  Inc/CT/ . 

319157 

CF-08 

CF-02 

American  Heallhcorp  Inc/DE  . 

704415 

None. 

CF-10 

Ames  Department  Stores  Inc  . . . 

006071 

CF-02 

CF-03 

AM  International  Irtc . 

002310 

CF-03 

CF-09 

Amoskeag  Co  . 

006161 

CF-03 

CF-05 

Amphenol  Corp . 

820313 

None. 

CF-10 

ANAC  Holding  Corp . . . 

805741 

CF-02 

Remove. 

Anntaylor  Stores  Corp  . - . 

874214 

CF-10 

CF-04 

Apple  Bancorp  . 

829761 

CF-03 

Remove. 

Arkansas  Power  &  Light  Co  . 

007323 

CF^ 

CF-01 

Armor  /Ml  Products  Corp . . . 

797975 

CF-04 

CF-03 

AT&T  Capital  Corp . 

861940 

CF-01 

CF-01 

Charige  to  AT&T  Capital  Corp . 

897708 

CF^I 

CF-01 

AVX  Corp . . . . . 

859163 

CF-03 

Remove. 

Bank  of  Now  England  Corp . 

071322 

CF-02 

CF-09 

Bingo  King  Co  Inc . 

355142 

CF-06 

CF-06 

Change  to  Stuart  Entertainment  Inc . 

355142 

CF-06 

CF-06 

BNY  Master  Credit  C€ird  Taist . 

872257 

None. 

CF-10 

Bonneville  Pacific  Corp . . . 

7951827 

CF-03 

CF-09 

Bowator  Inc . 

743368 

CF-02 

CF-04 

Brauvin  Corporate  Lease  Program  IV  L  P . 

878657 

CF-10 

CF-06 

Brauvin  High  Yield  Fund  L  P  II . 

832775 

CF-09 

CF-06 

Brauvin  IncomA  Piiu*  L  P  III  . 

850142 

CF-10 

CF-06 

Brauvin  Income  Properties  LP  6 . 

793066 

CF-09 

CF-06 

Brauvin  Real  Estate  Fund  1  . 

318722 

CF-07 

CF-06 

I  See  Release  No.  33-6977  (February  23, 1993), 
published  on  March  18. 1993  at  58  FR  14628.  The 
timing  for  each  phase-in  group  was  included  in  that 
release  as  Appendix  A,  and  the  phase-in  list  as 
Appendix  B.  As  is  true  with  all  rules  promulgated 
by  the  Commission,  persons  making  filings  with  the 
Commission  are  responsible  for  apprising 
themselves  of  their  new  obligations  associated  %vith 
filing  on  the  EDGAR  system.  While  the  Commission 


attempts  to  contact  registrants  in  each  phase-in 
group  by  furnishing  a  copy  of  the  EDGAR  Filer 
Manual  and  EDGARLink  software  prior  to  phase-in, 
filers  %viil  not  be  relieved  of  their  electronic  filing 
obligatioiu  in  the  absence  of  such  notification. 

» 17  CFR  232.901. 

>  Rule  901(b)  provides  that  a  party  making  a  filing 
pursuant  to  section  13  or  14  of  the  Securities 


Exchange  Act  of  1934  (15  U.S.C  78m  or  78n, 
respectivdy)  with  respect  to  a  registrant  that  has 
become  sulqect  to  mandated  electronic  filing  is 
required  to  submit  that  filing  in  electronic  format. 
Consequently,  persons  filing  a  Schedule  13D  or 
13G,  a  proxy  statement,  or  tender  ofier  material 
with  respect  to  an  electronic  filer  are  required  to 
make  sudi  filings  electronically. 
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Company  name 


Brauvin  Real  Estate  Fund  N  . 

Brauvin  Real  Estate  Fund  LP  3 . . 

Brauvin  Real  Estate  Fund  LP  5 . 

Calton  Inc . . . . . . . 

Cambridge  Electric  Light  Co . . . 

Canal  Electric  Co . . . . 

Capital  Gaming  International  Irtc  . . . . . 

Care  Enterprises  IrK  /DE . 

Charrge  to  Cess  Enterprises  Inc  /DE . . 

Carolco  Pictures  \nc . . 

Cefl  Techrwiogy  Inc  /DE/ . 

Change  to  /Ur  Methods  Corp . . . . 

Central  iltoois  Light  Co . . . . . 

Chantoers  Devewpment  Co  Inc  . . . . 

Chartwei  Group  LTD . . . . 

Charrge  to  IL  International  Inc . . . 

Cinergy  ^tp . . 

CIPSCO  Inc  . . . 

Clinical  Technologies  /Associates  Inc . 

Char>ge  to  Er^sphere  Technologies  Inc  . 

Cole  National  Corp  . 

Cole  National  Group  . 

Colorado  National  Bankshares  Inc  . 

Columbia  Hospital  Corp  . . 

Change  to  Columbia  Healthcare  Corp  . 

CommonwiBalth  Electric  Co  . . 

Commonwealth  Gas  Co . . 


I 


Conrafl  Inc . . . . 

Continental  /Airlines  Inc^E/ . . 

Corrtinerttal  Holdings  Itk . 

CS  Primo  Corp . 

Change  to  Dynasty  Travel  Group  Itk 

Cullum  Companies  Inc . 

Danrrson  Energy  Co  LP  . . 

Damson  Oil  . . . 

Dekalb  Energy  Co  . . 

Dial  Corp  /DE . . . . 

DialCorp/OkJ  . . . 

Dreytos  Corp . 

Durace#  HoMngs  Corp . . 

Change  to  DuraceH  International  Inc 

Eastern  /Air  Liries  Inc  . 

Edgcomb  Corporation  . . 

Edgcomb  Metals  Company  . . 

Elizabethtown  Water  Co  /NJ/ . 

B  Paso  Electric  Co  /TX/ . . 

Entergy  Corp . . . 

Envoy  Corp  . . . . 

EPIC  Healthcare  Group  Irw . . 

FFCA  Investor  Services  Corp  85-B . 

Finevest  Foods  Inc  . 

Change  to  GEV  Corp  . 

Rrst  Bancorp  of  Kansas  . 

Change  to  Intnjst  Financial  Corp . . . 

Rrst  Capital  Holdings  Corp . . . 

Rrst  Chesapeake  Rnandal  . 

Rrst  Nationai  Flrtandal  Corp . 

Florida  Power  &  Light  Co  . . . . . 

Ford  Credit  1993  A  Grantor  Tnjst . . . 

Ford  Credit  1993  B  Grantor  Trust . 

Ford  CredH  /Auto  Loan  Master  Toist . 

Ford  CredM  Auto  Recelvabies  Corp . 

Foundation  Re^  Fund  LTD  II  . 

Franchise  Finance  Corp  of  /America . . . 

Future  Medical  Products  Inc  /NY/ . 

Gould  Investors  LP . 

Grace  Energy  Corp . 

Gray  Communications  Systems  Inc . 

Greed  Atlantic  &  Padfle  Tea  Co  Inc . 

Green  Tree  Financial  Corp . 


CIKNo.  1 

Former 

group 

New  group 

701467 

CF-07 

CF-06 

715988 

CF-09 

CF-06 

762848 

CF-05 

CF-06 

717216 

CF-03 

CF-06 

016573 

CF-09  i 

CF-02 

016906 

CF-03 

CF-02 

867443 

Norw.  1 

CF-10 

794456 

CF-04  j 

CF-04 

71^92 

CF-04  ! 

CF-04 

801441 

CF-03  1 

CF-04 

816159 

CF-06  1 

CF-06 

616159 

CF^ 

CF-06 

018651 

CF-03 

CF-02 

776074 

CF-03 

CF-04 

790230 

CF-04 

CF-10 

790230 

CF-04 

CF-10 

899652 

None. 

CF-02 

860520 

CF-01 

CF-02 

805326 

CF-08 

CF-08 

805326 

CF-08 

CF-08 

769644 

CF-03 

Renxwe. 

909492 

None. 

CF-10 

021956 

CF-03 

Remove. 

860730 

CF-10 

CF-01 

860730 

CF-10 

CF-01 

071222 

CF-09 

CF-02 

022620 

CF-04 

CF-02 

897732 

None. 

CfM)2 

319687 

CF-03 

CF-06 

752198 

CF-02 

Remove. 

792157 

CF-09 

CF-09 

792157 

CF-09 

CF-09 

026114 

CF-03 

Remove. 

764865. 

CF-04 

Remove. 

026771 

CF-05 

Remove. 

111001 

CF-03 

CF-04 

884219 

None. 

CF-02 

043959 

CF-02 

Remove. 

030163 

CF-03 

CF-02 

873482 

CF-10 

CF-10 

873482 

CF-10 

CF-10 

031089 

CF-02 

CF-09 

802898 

CF-03 

Remove. 

791904 

CF-03 

Remove. 

032379 

CF-04 

CF-03 

031978 

CF-02 

CF-09 

065984 

CF-02 

CF-01 

356626 

None. 

I  CF-10 

841940 

CF-03 

i  CF-10 

811520 

CF-10 

1  CF-09 

830141 

CF-04 

CF-04 

830141 

■  CF-04 

!  CF-04 

705025 

CF-04 

CF-04 

705025 

CF-04 

CF-04 

719520 

CF-02 

i  CF-09 

889164 

None. 

CF-10 

779575 

5  CF-03 

1  CF-04 

037634 

CF^ 

I  CF-03 

896328 

1  CF-10 

CF-02 

908603 

;  None. 

CF-02 

882135 

•  None. 

CF-02 

872471 

!  CF-10 

CF-02 

833197 

=  CF-09 

RenK>ve. 

908527 

;  None. 

CF-06 

839087 

CF-08 

CF-03 

779335 

CF-04 

Remove. 

852551 

CF-03 

Remove. 

043196 

None. 

CP-10 

043300 

CF-02 

1  CF-03 

690175 

CF-10 

CF-03 
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Company  name 


Greyhound  Dial  Corp  /AZ/ . 

Change  to  Dial  Corp  /AZ/ . . . 

GTECH  Corp . 

QTECH  HokUnge  Corp  . 

Hadson  Europe  Inc . 

Change  to  Midwest  Energy  Companies  Inc 

Hana  Biologic  lr»c . 

Change  to  Somattx  Therapy  Corp . 

Hardees  Lease  Partners  1980  . 

Heathvest  . . 

Hickory  Furniture  Co . 

Highland  Superstores  Inc  . 

Hillsborough  Hoidir)g  Coq[> . 

Hills  Department  Stores  Inc  /DE/ . 

Horsehead  Industries  Irx: . 

Hydraulic  Co  . 

Chartge  to  /Squarion  Co . . 

IBC  Hoklings  Corp  . . . 

Chaf>ge  to  interstate  Bakeries  Corp . . 

ICF  IntematlorMrf  Inc  . 

Change  to  ICF  Kaiser  International  Inc . 

IMRS  Inc  . . 

Insured  Income  Properties  1961  . 

Insured  Income  Properties  1982  . 

Insured  Income  Properties  1^  . 

Insured  Irxxime  Properties  1984  . 

Insured  Income  Properties  1985  . 

Insured  Income  Properties  1986  LP . 

Insured  Income  Properties  1988  LP . 

Insured  Peraion  Investors  1983  . 

Insured  Pension  Investors  1984  . 

Insured  Pertsion  Investors  1985  . 

integrated  Resources  Inc . . 

Intercontinental  Bank  Miami  Fla  . . 

Interprovincial  Pipe  Line  System  Inc  . 

Interstate  Brands  Corp . 

Iowa  Power  Inc  . . . — 


Iowa  Public  Service  Co  /lA/ 


Jamesway  Corp . 

Jorgensen  Earle  M  Co  /DE/ 
Joy  Techrx)logies  Irx: . 


Kendall  international  Irx: . . 

Landstar  System  Inc . 

Levi  Strauss  /Associates  Inc . 

Louisiana  Power  &  Light  Co  /LA/ . 

LPL  Technologies  . . . . 

M/Ai  Basic  Four  Inc  . . . . . 

Change  to  MAI  Systems  Corporation 
MarXuittan  Natkxial  Corp . 


Marrow  Tech  Inc . . - . 

Change  to  /Advanced  Tissue  Sciences 

McCrory  Corp . 

McCrory  Parent  Corp . . 

MeDerrrxjtt  Inc  ... . . . 

Meridian  Point  Realty  Tmst  62 . . 

Meridian  Point  Realty  Trust  VII . 

Metro  Goldwyn  Mayer  . . . . . . 

Midwest  Energy  Co . . . 

Mississippi  Power  &  Light  Co . . . 

MNC  Flnandai  Inc  /MD/ . . . 

National  Gypsum  Co . . . 


Networth  Inc _ _ 


Inc 


Neurex  Corp . . . . 

NewfloCorp  . . . 

Newmont  Gold  Co  . 

New  Orleans  Public  Service  Inc 


Nordstrom  Credit  Inc _ 

North  American  Vaccine  Inc  .  - 
North  /Atlantic  Energy  Corp  /NH 
North  Shore  Gas  Co  /IL/ . 


CIK  No. 

Former 

group 

New  group 

734716 

CF-02 

CF-02 

734716 

CF-02 

CF-02 

719702 

CF-03 

RerTX>ve.  -- 

857323 

Nor>e. 

CF-10 

350091  1 

CF-07 

CF-07 

350091 

CF-07 

CF-07 

791925 

CF-06 

CF-06 

791925 

CF-06 

CF-06 

318225 

CF-06 

CF-09 

792337 

CF-03 

CF-05 

047312 

CF-04  i 

CF-05 

1 

766003 

CF-03 

CF-09 

j 

837173 

CF-02  i 

Remove. 

786877 

CF-03 

CF-04 

847326 

CF-03 

RetTx>ve. 

049423 

CF-04 

CF-04 

049423 

CF-64 

CF-04 

! 

829499 

CF-06 

CF-03 

.1 

829499 

CF-08 

CF-03 

J 

856200 

CF-04 

CF-04 

i 

856200 

CF-04 

CF-04 

•  1 

878594 

CfM)2 

CF-03 

•  k 

318844 

CF-07 

CF-09 

353392 

CF-06 

CF-09 

710670 

CF-05 

CF-09 

730988 

CF-05 

CF-09 

754758 

CF-04 

CF-09 

778435 

CF-04 

CF-09 

808029 

CF-05 

CF-09 

709947 

CF-06 

CF-09 

74^49 

CF-05 

CF-09 

756896 

CF-05 

CF-09 

050657 

CF-02 

CF-09 

008126 

CF-04 

Remove. 

, 

895728 

None. 

CF-10 

865484 

CF-03 

Renxjve. 

052499 

CF-08 

f^emove. 

052502 

CF-09 

Remove. 

053134 

CF-03 

CF-09 

054003 

CF-04 

CF-09 

812944 

None. 

CF-10 

1  851961 

None. 

CF-10 

1  853816 

None. 

CF^IO 

778977 

CF-02 

CF-03 

06(»27 

CF-02 

CF-01 

799315 

CF-03 

RerTX>ve. 

760436 

CF-03 

CF-09 

760436 

CF-03 

CF-09 

;  061952 

CF-04 

Remove. 

829549 

CF-07 

CF-07 

829549 

CF-07 

CF-07 

„ 

063801 

CF-03 

CF-09 

055211 

CF-03 

CF-09 

225615 

i  CF-07 

CF-02 

315138 

CF-07 

i  CF-05 

774653 

CF-OA 

CF-05 

778706 

CF-02 

CF-09 

740072 

CF-02 

1  Rerrxjve. 

066901 

CF-02 

CF-01 

1  062973 

CF-02 

CF-04 

•  070174 

CF-02 

CF-09 

869983 

None. 

CF-10 

•M 

884065 

None. 

CF-10 

888740 

None. 

CF^IO 

•  ai 

793308 

CF-03 

CF-02 

•  •• 

071508 

CF-03 

‘  CF-01 

... 

1  757439 

CF-08 

CF-02 

1  856573 

None. 

CF-10 

... 

*  880416 

CF-10 

CF-02 

... 

!  110101 

!  CF-08 

1  CF-02 

57880 
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Company  name 


New  group 


NVR  LP . 

PactelCorp . 

PA  Holdto>g8  Corp  — . 

Pegasus  GoM  Inc  . 

Permian  Partners  LP  . 

Playtex  Beauty  Care  Inc  ... 
Playtex  FP  Gro(4>  Inc  ....... 

Playtex  International  Corp 
Playtex  Investment  Corp  ... 
Premier  Bancrop  Inc . 


Primark  Corp . 

Prlmorlca  Corp  /New/ . 

Prospect  Group  Inc . 

Protective  Life  Insurance  Company 
Quantum  Chemical  Corp  . 


Realmark  Property  Investors  LP  I . 

Realmark  Property  Investors  LP  II . . 

Realmark  Property  Investors  LP  VI  B . . 

ReHance  Financial  Services  Corp . 

Reliance  Group  Holdings  Inc . 

Reliance  Group  Inc/New/ . 

Reliance  Insurance  Co  . 

Rockwell  Internationa  Corp . 

Ryder  System  Inc  . 

Sahara  Resorts . 

SCI  Hokkngs  Inc . 

Sears  Credit /Account  Master  Tnjst  I . 

Sears  Credit  /Sccount  Trust  1990  A . 

Sears  Credit  /Account  Taist  1990  B . 

Sears  CrerM  /Account  Trust  1990  C . 

Sears  Credit  Account  Trust  1990  D . 

Sears  Credit  Account  Trust  1990  E  /New/ . 

Sears  Credit  /Vxxxjnt  Trust  1991-A . 

Sears  Credit  /Kccount  Trust  1991-6 . 

Sears  Credit  Account  Trust  1991-C . 

Sears  Credit  Account  Trust  1991-0 . 

Shearson  Lehman  Brothers  Holdirtgs  Inc . 

Shearson  Lehman  Brothers  Inc . 

Sierra  Capital  Realty  Tmst  Vill  Co . 

Silgan  Holdir>gs  Inc . 

Southmark  C^ . . . 

South  Pointe  Enterprises  Inc . 

Specialty  Retailers  Inc  /De/  . . 

Spelling  Entertalrunent  Inc . . 

Sprague  Technologies  Inc . 

Char>ge  to  /Vnerican  /Vmuity  Group  Inc . 

Storer  CorWjnications  Inc  . 

Sunbeam  Corp/De/ . 

Sunbeam  Oster  Company  Inc/Oe/ . 

Sunwest  Finandai  Services  Inc . 

System  Energy  Resources  Inc . 

Tampa  Electric  Co . 

Taykx  /Vxi  Holdings  Inc  . 

Taylor  fhnn  Inc . . . 

Chartge  to  Ann  Taylor  Inc . 

Teppco  Partners  LP . 

Texaco  Capital  Inc . 

Texaco  Capital  LLC  . 

TLC  Beatrice  International  Holdings . 

Tomkins  Industries . 

Transam  Capital  Corp . 

Change  to  Padfic  /Knimated  Imaging  Corp 

Transcapital  Finandai  Corp . 

Transco  Energy  Co  . . 

Transwortd  Airlines  Inc  . . . . 

UDC  Homes  Inc . . 

UDC  Universal  Development  LP . . 

U  Haul  International  Inc . 


792972 

904255 

835763 

746961 

812023 

817217 

842699 

880821 

880820 

761332 

716741 

356064 

831001 

739169 

310826 

070047 

276889 

312982 

704165 

822784 

083047 

356395 

700756 

083053 

084636 

085961 

704435 

772973 

869391 

859257 

860004 

865227 

868482 

869844 

873084 

874783 

876858 

879209 

806085 

728586 

828957 

849869 

701996 

838803 

846723 

845568 

814564 

894651 

094679 

095370 

003662 

036758 

202584 

096271 

850098 

850090 

850090 

857644 

708490 

913049 

835589 

M1^ 

851943 

099321 

099231 

278327 

890326 

769624 

004458 


CF-<)2 

None. 

CF-02 

None. 

CF-03 

CF-03 

CF-10 

CF-10 

CF-10 

CF-03 

CF-03 

CF-04 

CF-02 

CF-02 

None. 

CF-02 

None. 

CF-07 

CF-07 

CF-08 

CF-03 

CF-03 

CF-02 

CF-03 

CF-02 

CF-02 

CF-01 

CF-02 

None. 

None. 

None. 

None. 

None. 

CF-10 

CF-10 

CF-10 

CF-10 

CF-10 

CF-02 

CF-02 

CF-09 

CF-10 

CF-03 

None. 

CF-03 

CF-10 

CF-03 

CF-03 

None. 

CF-03 

None. 

CF-03 

CF-02 

CF-09 

CF-03 

CF-10 

CF-10 

None. 

•  CF-10 
None. 
CF-03 
CF-03 
CF-10 
CF-01 
CF-03 
None. 
CF^2 
Notie. 
CF-03 
CF-09 


CF-09 

CF-03 

CF-09 

CF-04 

CF-04 

CF-10 

CF-06 

CF-06 

CF-06 

CF-04 

CF-04 

CF-04 

CF-04 

CF-01 

CF-03 

CF-04 

Remove. 

CF-02 

CF-02 

CF-02 

CF-02 

CF-02 

CF-02 

CF-02 

CF-02 

CF-02 

CF-02 

CF-03 

CF-03 

CF-05 

CF-03 

CF-09 

CF-10 

CF-08 

CF-03 

CF-03 

CF-03 

CF-10 


Federal  Register  /  VoL  58.  No.  206  /  Wednesday.  October  27.  1993  /  Notices 


57881 


Changes  From  Corporation  Finance  Edgar  Phase-In  List  As  Pubushed  in  Securities  Act  Release  #33-6977 

(February  23. 1993)— Continued 


Company  name 

CIK  No. 

Fonner 

group 

New  group 

Unicorp  American  Corp/De/New/ . . . . . . . 

202172 

CF-02 

CF-05 

Change  to  Uncoqi  Holdings  Inc  . 

202172 

CF-02 

CF-05 

Unkoyal  Technolngy  Corp  . 

890096 

None. 

CF-10 

United  Investors  Mlanegement  Co . . . 

791262 

CF-03 

Remove. 

Unitad  Shoppers  of  America  Inc . . . . 

808715 

CF-08 

CF-08 

Changa  to  MPTV  Inc  . . . . 

808715 

CF-oe 

CF-oe 

USAIR  In^aMf/  . . . . . 

714560 

CF-08 

CP-d2 

VaHay  Rancnrporatinn  . ,  . . 

102661 

CF-03 

CF-07 

Wang  Laboratories  Inc . . . .  . . . 

104519 

CF-02 

CF-06 

Wniiinn  Staal  Corp  „ . . , 

849979 

CF-03 

CF-02 

Western  Union  Cofpnratinn  . , . . 

106367 

CF-03 

CF-09 

Changa  to  New  VaHay  Onrporerion  . . 

106367 

CF-03 

CF-09 

7alA  Cofp  . . . . . . . . . . 

109156 

CF-02 

CF-(^ 

2  Axis  . . . . 

723928 

None. 

CF-10 

Total  Number  of  Companies:  237 

Dated:  October  21, 1993. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc  93-26442  Filed  10-26-93;  8:45  am] 
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[RelMsa  Na  34-33081;  Rla  No.  SR-NAS1>- 
93-36] 

Self-Regulatory  Organliatione;  niing 
of  Proposed  Rule  Change  by  National 
Association  of  Seeurltiea  Dealers,  Inc. 
Relating  to  Amendment  to  the  Code  of 
Arbitration  Procedure  To  Facilitate  the 
Pre-Hearing  Settlement  of  Cases 

October  20, 1993. 

Pursuant  to  section  19(b)(1)  of  the. 
Securities  Exchange  Act  of  1934 
(“Act”).  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  June  21. 1993,  the 
National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC"  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  n.  and  m  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publu^iing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  Section  41  of 
the  NASD  Code  of  Arbitration 
Procedure  (“Code”).  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  in  italics. 

Section  41(i) 

(1)  At  any  time  more  than  60  days 
after  the  answer  is  filed  or  more  than  15 
days  before  the  arbitration  hearing 
begins,  any  party  may  serve  upon  the 


adverse  party  an  Offer  of  Award  to  be 
taken  against  the  adverse  party  for 
mon^  or  property  or  to  the  effect 
specified  in  me  Offer,  with  a  statement 
of  the  costs  and  attorneys  fees  then 
accrued  and  a  statement  of  the 
pertinent  documents  and  facts 
supporting  the  amount  of  the  Offer.  A 
copy  of  the  Offer  and  Award  shM  be 
filed  with  the  Director  of  Arbitration  in 
a  sealed  envelope  and  marked 
confidential. 

(2)  The  Offer  shall  be  deemed  if  the 
adverse  party  serves  written  notice  of 
acceptance  upon  the  offeror  either 
within  30  days  after  service  of  the  Offer 
or  on  the  day  prior  to  the 
commencement  of  the  hearing, 
whichever  is  earlier.  An  Offer  not 
accepted  in  said  marmer  shall  be 
deemed  withdrawn  and  evidence 
thereof  is  not  admissible  except  in  a 
post  cadiitration  hearing  proceeding 
seeking  recovery  of  attorneys  fees  and 
costs  incurred  after  the  date  of  the  Offer 
of  Award;  and  the  jurisdiction  of  the 
Nitration  panel  ^all  extend  to  post 
hearing  proceedings  seeking  recovery  of 
such  attorneys  fees  and  costs.  The  fact 
that  an  Offer  is  made  but  not  accepted 
does  not  preclude  a  subsequent  offer.  If 
an  Offer  and  subsequent  Offer  are 
accepted  on  the  same  date,  the  Offer 
dated  last  shall  be  the  one  deem^  to  be 
accepted. 

(3j  If  an  Cfffer  of  Award  is  accepted, 
element  shall  be  effected  within  30 
days  of  the  notice  of  acceptance.  In  the 
event  the  settlement  is  not  effected 
within  30  days,  either  party  may  then 
file  the  Offer  and  notice  of  acceptance 
with  the  NASD  Arbitration  Department 
which  shall  have  issued  an  arbitrators' 
award  for  the  terms  of  the  accepted 
Offer. 

(4)  If  the  award  obtained  upon 
hearing  of  the  case  is  not  favorable  to 


the  offeree  than  the  last  Offer  not 
acceded,  then  the  offeree  shall  be 
obligated  to  pay  the  reasonable  costs 
(inauding  expert  witness  fees),  and 
reasonable  attorneys  fees  which  were 
incurred  by  the  offeror  after  the  date  of 
the  Offer  of  Award,  to  the  extent 
determined  by  the  arbitration  panel. 

(5)  Prior  to  post  hearing  proceeding, 
all  parties  are  prohibited  ^m 
disclosing  the  terms  of  an  Offer  of 
Award  to  the  arbitration  panel  or 
otherwise  using  any  Offer  of  Award  to 
prejudice  or  taint  the  arbitration 
proceeding.  Should  a  party  disclose  the 
terms  of  an  Offer  of  Award  made  by  an 
adverse  party,  the  case  shall  be 
dismissed  without  prejudice  upon  the 
demand  of  the  adverse  party  who  made 
the  Offer. 

(6)  Section  41(i)  shall  only  be 
available  in  matters  where  the 
Statement  of  Claim  seeks  $250,000  or 
more  in  total  damages.  In  any  case 
vdiere  the  Statement  of  Claim  is  unclear 
as  to  the  amount  of  the  damages  being 
sought,  the  Director  of  Arbitration  sh^ 
obtain  clarification  fmm  the  claimant 
which  clarification  shall  then  be 
provided  to  all  parties. 

(7)  Section  41(i}  shall  expire  two  years 
after  the  effective  date  of  mis 
amendment. 

n.  Self-Regulatmy  Organization’s 
Statmnoit  of  the  Purple  Of,  and 
Statutory  Basie  For,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  receiv^  on  the  proposed 
rule  diange.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
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Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

(a)  The  National  Arbitration 
Committee  and  the  NASD  Board  of 
Governors  have  recognized  the  concerns 
expressed  by  many  members  that 
claimants*  attorneys  refuse  to  engage  in 
reasonable  settlement  discussions  in 
connection  with  arbitration 
proceedings.  Similar  concerns  have  also 
been  expressed  that  respondents’ 
attorneys  periodically  refuse  to  address 
settlement  in  a  reasonable  and  timely 
feshion.  The  refusal  of  claimants*  and 
respondents*  attorneys  to  engage  in 
settlement  discussions  can 
rumecessarily  increase  the  time  and 
expense  of  resolving  disputes.  The 
NASD  believes  it  would  m  beneficial  to 
respond  to  these  concerns  by  adding  a 
rule  to  the  Code  which  would  encourage 
all  parties  to  evaluate  and  resolve  cases 
in  a  timely  and  reasonable  manner. 

The  NASD  is,  therefore,  proposing  to 
adopt  new  subsection  (i)  to  Se^on  41 
of  the  Code  to  provide  a  procedure  that 
would  permit  either  party  to  an 
arbitration  proceeding  to  make  an  Offer 
•  of  Award  to  settle  the  case.  However, 
the  NASD  recognizes  that  the  concept  of 
an  ofier  of  award  provision  is  new  to 
arbitration  and  that  the  concept  may  not 
be  appropriate  in  small  cases.  The 
NASD  is  retmesting,  therefore,  that  the 
proposed  rme  change  expire  two  years 
from  the  date  of  efii^veness  in  order 
to  permit  the  NASD  to  reconsider  the 
issue  after  gaining  some  experience  with 
the  new  rule.  Pro^sed  Subsection  (7)  to 
Section  41(i)  would  implement  the  two- 
year  provision.  In  addition,  NASD  is 
proposing  that  the  terms  of  the  proposed 
rule  change  provide  that  the  rule  will 
only  be  applicable  to  case  where  the 
amount  in  controversy  is  at  least 
$250,000.  Proposed  Subsection  (6)  to 
Section  41(i)  would  implement  this 
restriction.  Approximately  30%  of  the 
ready  cases  as  of  March  31, 1993  meet 
this  threshold  test  The  subsection 
further  provides  that  in  any  case  where 
the  Statement  of  Claim  is  unclear  as  to 
the  amount  of  damages  being  sought, 
the  Director  of  Arbitration  is  authorized 
to  obtain  clarification  from  the  claimant 
and  shall  provide  the  clarification  to  all 
parties  to  the  aiibration. 

Subsection  (1)  of  new  Section  41(i) 
would  permit  an  Offer  of  Award  to  ^ 
made  any  time  60  days  after  the  answer 
is  filed  but  more  than  15  days  before  the 
arbitration  hearing  begins.  'The  Offer  of 
Award  may  be  served  by  any  party  to  an 


arbitration  proceeding  against  an 
adverse  party  and  may  specify  an  award 
of  money,  property  or  another  "effect 
specified  in  the  0%r  *  *  *.**  Thus,  the 
Offer  of  Award  may  or  may  not 
roecifically  address  the  disposition  of 
the  fees  required  under  Section  44  of  the 
Code.  The  Offer  of  Award  must  be 
accompanied  by  a  statement  of  the  costs 
and  attorneys  fras  accrued  to  date  by  the 
offeror  and  a  statement  of  the  pertinent 
docummits  and  fects  supporting  the 
amount  of  the  offer.  A  copy  of  the  Offer 
of  Award  must  be  filed  wi&  the  Director 
of  Arbitration  in  a  sealed  envelope  that 
is  marked  confidential. 

The  60-day  period  generally  would 
fell  within  90  to  120  days  after  the  filing 
of  the  claim.  The  NASD  believes  that 
the  60-day  time  period  strikes  the 
apprcmriate  balance  providing  sufficient 
time  ror  the  respondent’s  attorney  to 
weigh  the  value  of  the  case  and 
providing  an  opportunity  to  achieve 
settlement  earlier  in  a  case  before 
substantial  attorney  fees  have  been 
accrued  in  preparation  of  the  hearing.  It 
is  the  xmderstanding  of  the  NASD  that 
the  costs  of  trial  preparation  incurred  in 
the  15  days  prior  to  the  hearing  form  a 
significant  amount  of  the  attorneys  fees 
associated  with  an  arbitration 
proceeding.  The  NASD  believes  that  the 
statement  of  costs  and  attorneys  fees 
and  the  statement  of  pertinent 
documents  and  fects  supporting  the 
amount  of  the  offer  will  significantly 
assist  the  offeree  in  determining  the 
value  of  the  case  and  whether  to  accept 
or  reject  an  Offer  of  Award. 

Pursuant  to  proposed  Subsection  (2) 
to  Section  41(i),  the  Offer  would  be 
deemed  accepted  if  the  adverse  party 
serves  written  notice  of  acceptance 
upon  the  offeror  within  30  days  after 
service  of  the  Offer  or  on  the  day  prior 
to  the  commencement  of  the  hearing, 
whichever  is  earlier.  During  the  30-day 
time  period  during  which  me  offeree 
can  consider  the  Offer  of  Award,  the 
offeree  may  request  documents  to  assist 
in  making  an  informed  decision  and  a 
single  arbitrator  will  review  anv  such 
rMuests  which  are  objected  to  by  the 
oraror.  The  fact  that  an  Offer  of  Award 
is  made  but  not  accepted  would  not 
preclude  a  subsequent  Offer  of  Award 
with  new  or  different  terms.  In  order  to 
avoid  any  conflicts  if  more  than  one 
Offer  is  outstanding,  if  an  Offer  and  a 
subsetment  Offer  are  accepted  on  the 
same  date,  the  Offer  dated  last  shall  be 
the  one  deemed  accepted. 

The  NASD  is  proposing  that 
Subsection  (3)  to  new  Se^on  41  (i) 
provide  that  if  an  Offer  of  Award  is 
accepted,  settlement  shall  be  effected 
within  30  days  of  the  notice  of 
acceptance.  The  30-day  period  was 


chosen  because  the  NASD  has  foimd  in 
the  past  that  30  days  has  been  the  time 
period  necessary  to  issue  checks  and 
complete  the  settlement  process.  In  the 
event  that  settlement  in  accordance  with 
the  Offer  of  Settlement  is  not  effected 
within  30  days,  either  party  may  file  the 
Offer  and  notice  of  acceptance  with  the 
NASD  Arbitration  Department.  In  this 
event,  the  Arbitration  Department  will 
request  the  previously-chosen  panel  of 
arbitrators  (or,  if  necessary,  wiU 
convene  a  panel)  to  issue  a  stipulated 
arbitration  award  for  the  terms  of  the 
accepted  Offer.  At  that  point,  the 
arbitration  award  would  be  enforced  by 
the  NASD  in  the  same  manner  as  any 
other  arbitration  award. 

Pursuant  to  proposed  Subsection  (2), 
if  an  offer  is  not  accepted,  it  will  be 
treated  as  if  withdrawn.  In  the  event  the 
award  obtained  upon  hearing  of  the  case 
is  not  more  fevor^le  to  the  offeree  than 
the  last  Offer  not  accepted.  Subsection 
(4)  would  require  that  the  offeree  pay 
the  reasonable  costs,  expert  witness  fees 
and  reasonable  attorneys  fees  which 
were  inctirred  by  the  offeror  after  the 
date  of  the  Offer  of  Award  as 
determined  by  the  arbitration  panel. 
Subsection  (2)  further  provides  that 
evidence  of  the  Offer  of  Award  would 
not  be  admissible  in  the  arbitration 
proceeding,  but  would  be  admissible  in 
the  post-hearing  arbitration  proceeding 
requested  by  the  offeror  regarding  the 
recovery  of  attorneys  fees  and  costs 
incurred  after  the  date  of  the  Offer  of 
Award.  If  such  a  post-hearing  arbitration 
proceeding  is  held  at  the  request  of  an 
offeror,  the  jurisdiction  of  the  arbitration 
panel  is  extended  to  the  post-hearing 
proceedings  to  determine  the  recovery 
of  attorneys  fees  and  costs. 

Further,  if  an  offer  is  not  accepted, 
proposed  Subsection  (5)  to  Section  41  (i) 
would  prohibit  all  parties  from 
disclosing  the  terms  of  the  rejected  Offer 
of  Award  to  the  arbitration  panel  or 
otherwise  using  any  Offer  of  Award  to 
prejudice  or  taint  the  arbitration 
proceeding.  In  the  event  that  a  party 
discloses  to  the  arbitration  panel  the 
terms  of  an  Offer  of  Award,  the  case 
may  be  dismissed  without  prejudice 
upon  demand  of  the  adverse  party.  The 
NASD  believes  that  it  is  appropriate  that 
the  party  who  is  potentially  prejudiced 
by  the  disclosure  be  the  sole  determiner 
as  to  whether  to  seek  the  sanction  of 
dismissal  of  the  case  and  that  the 
disclosing  adverse  party  be  required  to 
recommence  its  case  before  a  new  panel 
in  order  to  cure  the  taint.  In  this  event, 
a  third  party  to  the  proceeding  would 
not  be  permitted  to  object  to  the 
decision  of  the  party  who  had  been 
prejudiced  by  the  disclosure. 
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As  indicated  above,  the  proposed  rule 
change  would,  by  its  terms,  e^mire 
within  two  years  of  the  date  of 
effectiveness  unless  the  NASD  files  a 
rule  change  under  Rule  19b-4  to  amend 
the  proposed  rule  change  to  extend  its 
period  of  effectiveness  or  eliminate  the 
expiration  date.  The  NASD  is  proposing 
that  the  rule  change  only  be  applicable 
to  and  available  to  parties  to  arbitration 
cases  filed  on  or  after  the  effective  date 
of  the  proposed  rule  change.  Further, 
with  respect  to  arbitration  cases  that 
commenced  on  or  after  the  effective  date 
of  the  proposed  nile  change,  the  NASD 
is  proposing  that  the  rule  change  remain 
applicable  to  and  available  to  parties  to 
arbitration  cases  that  are  pending  at  the 
time  of  the  expiration  of  the  proposed 
rule  change.  The  NASD  has  requested 
that  the  proposed  rule  change  be 
effective  on  a  date  that  is  within  30  days 
of  SEC  approval. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(6)  i  of 
the  Act  in  that  the  proposed  r^e  change 
will  facilitate  the  arbitration  process  in 
the  public  interest. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^e  Act,  as  amended. 

[Q  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  33  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

The  NASD’s  proposed  rule  change 
raises  important  issues  regarding  the 


» 15  U.S.C.  780-3. 


conduct  of  arbitration  proceedings.  To 
evaluate  both  the  statutory  and 
procedural  issues  raised  by  the  NASD’s 
proposed  rule  chanra,  the  Commission 
requests  that,  in  admtion  to  any  general 
comments  concerning  whether  the 
proposed  rule  chanM  is  consistent  with 
section  15A(b](6)  of  the  Act.  which 
requires  that  the  NASD’s  rules  “promote 
just  and  equitable  principles  of  trade, 

*  *  *  and.  in  general,  protect  investors 
and  the  public  interest:  and  are  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers,” 
commentators  address  the  following: 

1.  Given  the  reliance  that  arbitration 
rules  place  upon  fact  finding  at  the 
hearing  itselfi  in  place  of  extensive 
discovery  procee^gs,  are  parties,  as  a 
general  matter,  adequately  able  to  assess 
an  Offer  of  Award  prior  to  the  hearing? 

a.  Will  the  “statement  of  the  pertinent 
documents  and  focts  supporting  the 
amoimt  of  the  offer”  required  to  be 
included  in  an  Offer  of  Award  allow 
parties  to  assess  adequately  an  Offer 
prior  to  a  hearing? 

b.  Could  the  risk  of  being  assessed 
costs  and  attorneys  fees  imder  the 
proposed  rule  change  produce  an 
unreasonable  burden  on  parties, 
particularly  investors  or  associated 
persons  of  broker-dealers,  to  accept  an 
Offer  of  Award? 

c.  Could  the  proposed  rule  change 
pressure  investors  or  associated  persons 
of  broker-dealers  to  accept  an  0%r  of 
Award  for  an  amount  less  than  one  that 
the  investor  or  associated  person 
believes  to  be  fair  for  such  claim? 

d.  Do  investors  or  associated  persons 
have  adequate  access  to  alternate 
dispute  resolution  fora,  other  than  the 
NASD  arbitration  forum,  if  they  are 
concerned  about  the  risks  of  paying 
opponents’  attorney’s  fees  associated 
with  the  Offer  of  Award  procedure  set 
out  in  the  proposed  rule  change? 

2.  Given  the  broad  latitude  accorded 
arbitrators  in  resolving  disputes,  what  is 
the  degree  of  certainty  with  which 
either  party  can  predict  the  amoimt  of 
an  award,  and  accordingly,  the  merits  of 
an  Offer  of  Award  in  relation  to  an 
arbitration  award? 

3.  Are  claimants,  particularly 
investors  and  associated  persons  of 
broker-dealers,  and  respondents, 
particularly  broker-dealers,  equally  able 
to  bear  the  costs  and  attorney’s  fees  of 
the  other  party? 

a.  Is  the  opportimity  provided  in  the 
proposed  nue  change  for  a  party  to  shift 
the  cost  of  pursuing  the  arbitration  to 
the  opposing  side,  one  that  benefits 
claimants  and  respondents  equally? 

b.  In  settlement  negotiations,  do 
claimants  ordinarily  wait  for 


respondents  to  initiate  a  settlement  offer 
in  response  to  the  claim?  Are  claimants 
realistically  in  a  position  to  make  Offers 
of  Award? 

4.  Should  the  proposed  rule  change 
establish  a  standara  other  than 
“reasonableness”  to  limit  the  amoimt  of 
costs  (including  expert  witness  fees)  and 
attorney’s  fees  that  must  be  paid  by  an 
offeree  who  had  rejected  an  Offer  of 
Award? 

a.  It  is  clear  under  the  proposed  rule 
change  how  arbitrators  will  exercise 
their  discretion  to  reject  or  modify  a 
schedule  of  attorney’s  fees  or  costs 
submitted  by  a  party,  either  because  the 
arbitrators  believe  these  fees  and  costs 
to  be  unreasonable  or  based  on  some 
other  standard? 

b.  Should  payment  be  limited  by  the 
amount  by  which  the  Offer  of  Award 
exceeds  the  amount  awarded,  by  some 
percentage  of  that  amount,  or  by  some 
percentage  of  the  amount  claimed,  or  by 
some  percentage  of  the  amount 
awarded? 

5.  Are  attorney’s  fees  based  on  in- 
house  counsel,  contingency  fee 
arrangements  and  hourly  charges  likely 
to  pr^uce  predictable  and  equitable 
htigation  risks  for  parties  when 
assessing  an  Offer  of  Award? 

6.  Are  the  significant  variables  in 
attorney’s  fees  and  other  costs  that  the 
different  categories  of  parties  in  an 
NASD  arbitration  reasonably  incur 
likely  to  produce  confusion  for  the 
parties  or  additional  training 
requirements  for  arbitrators? 

7.  Should  the  proposed  rule  change 
explicitly  exclude  pro  se  parties,  given 
that  the  proposed  rule  presupposes  the 
presence  of  counsel? 

8.  Should  the  proposed  rule  change 
maintain  the  existing  dollar  threshold? 
Should  the  threshold  be  raised  or 
lowered? 

9.  Should  the  proposed  rule  change 
include  the  requirement  that  parties  pay 
attorney’s  fees  and  expert  witness  fees 
or  should  it  be  restricted  to  forum  costs? 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
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provisions  of  5  U^C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Refnence 
Room.  Copies  of  such  filing  will  also  be 
available  for  infection  and  copying  at 
the  principal  otnca  of  the  NASO.  All 
submissioL  s  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  17, 1993. 

For  the  Commission,  by  the  Division 
of  Market  Regulatimi,  pursuant  to 
delegated  au&ority,  17  CFR  200.30- 
3(a)(12). 

Maifiiral  H.  McFarland, 

Deputy  Secntary. 

IFR  Doc.  93-26421  Filed  10-26-93;  8:45  am] 
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[RaL  No.  IC-1980t;  813-8498] 

The  American  Ufa  Inauranca  Co.  of 
New  York,  at  al.;  AppHcation  for  Order 

October  21. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “Commission”  or  the 
“SEC”). 

ACTION:  Notice  of  application  for  an 
order  of  exemption  under  the 
Investment  Qmpany  Act  of  1940  (the 
“1940  Act”). _ 

APPUCANT8:  The  American  Life 
Insurance  Company  of  New  York  (the 
"Company”),  Separate  Account  No.  2  of 
The  American  lifa  Insurance  Company 
of  New  York  (“Separate  Account  *^0”) 
and  Mutual  America  Lifa  Insurance 
Company  (the  “Distributar”, 
collectively  with  the  Company  and 
Separate  Account  Two,  the 
“Applicants’O. 

RELEVANT  1940  ACT  SECTIONS;  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  secticms 
26(a)(2)(c)  and  27(c)(2)  of  the  1940  Act 
SUMMARY  OF  APFUCATlON:  Applicants 
se^  an  mder  permitting  the  deduction 
of  distribution  md  mortality  and 
expense  risk  diarges  fitnn  the  assets  of 
Separate  Account  Two  in  connection 
with  the  issuance  and  sale  of  certain 
variable  aimuity  contracts  (the 
“Contracts'O. 

RUNG  DATES:  The  application  was  filed 
on  July  23, 1993  and  amended  on 
Octobw  1, 1993. 

HEARINQ  OR  NOTIFICATION  OF  HEARINO:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  uid  serving  the  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  15, 1993,  and  shomd  be 


accompanied  by  proof  of  service  on 
Applicants  in  the  fonn  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  request  should  state  the  nature 
of  the  vrriter’s  interest,  die  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notificatian  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  666  Fifth  Avenue,  New 
York,  New  York  10103. 

FOR  FURTNBI  8IF0RMAT10N  CONTACT: 
Thomas  E.  Bisset,  Senior  Attorney,  at 
(202)  272-2058  or  Wendell  M.  Faria, 
Deputy  Chief,  at  (202)  272-2060,  Office 
of  Insurance  Products,  Division  of 
Investment  Management. 

SUPFLBIBITARY  MFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC’s  Public  Reference 
Branch. 

AppBcanla*  Representations 

1.  The  Company  is  an  indirect, 
wholly*owned  subsidiary  of  the 
Distributor  thM  was  organized  as  a  stock 
life  insurance  company  under  the  laws 
of  the  State  of  New  Yo^  in  1955.  The 
Company  currently  is  audiorized  to 
transact  bmsiness  in  all  50  states,  the 
District  of  Columbia  and  the  United 
States  Virgin  Islands.  *rhe  Company 
engages  in  the  sale  of  individud  and 
group  lifa  insurance,  annuities  and 
pension  plans.  As  of  December  31. 1992, 
the  Company  had  total  assets  of 
approximate  $1.0  billion. 

2.  Separate  Account  'Two  is  a  separate 
account  of  the  Company  vdiich  is 
registered  with  the  Commission  as  a 
unit  investment  trust  Separate  Account 
Two  is  divided  into  twelve  distinct 
subaccounts  (“Separate  Accoimt 
Funds”),  corresponding  to  the 
investment  por^lios  in  vdiich  the 
Separate  Account  Funds’  assets  are 
invested  (the  “Investment 
Ahematives”),  namely  seven  portfolios 
of  Mutual  of  America  Investment 
Corporation  (the  “Series  Fund”);  three 
portfolios  of  the  Scndder  Variable  Life 
Investment  Fund;  the  TQ  Growth  Fund 
of  TQ  Portfolios,  Inc.  and  the  Calvert 
Socially  Responsible  Series  of  Acacia 
Capital  Corjraration.  'The  assets  of 
Separate  Account  Two  are  the  property 
of  the  Company.  The  Separate  Account 
assets  attributable  to  the  Contracts  and 
to  other  annuity  contracts  funded  by 
Separate  Accoimt  Two  are  not 
chargeable  with  liabilities  arising  out  of 
any  other  business  die  Company  may 
conduct  ’The  income,  capital  gdhs  and 
capital  losses  of  each  Separate  Accoimt 
Fund  are  credited  to  or  barged  against 


the  net  assets  held  in  that  Separate 
Account  Fund,  without  regard  to  the 
income,  capital  gains  and  capital  losses 
arising  out  of  the  business  conducted  by 
any  of  the  other  Separate  Account 
Fimds  or  out  of  any  other  business  that 
the  Ccanpany  may  conduct 

3.  The  Di^butor  is  a  mutual  hfs 
insurance  company  organized  under  the 
laws  of  the  State  of  New  York  in  1945. 
The  Distributor  is  authorized  to  transact 
business  in  all  50  states  and  the  District 
of  Columbia.  The  Distributor  enga^  in 
the  sale  of  pension,  retirement  vm 
related  benefits  on  both  a  group  and  an 
individual  basis  for  employees  of  not- 
for-profit,  social  welfare,  charitable, 
religious,  educational  and  government 
organizations.  The  Distributor  is 
registered  as  a  brokor-deedar  under  the 
Seairities  Exchange  Act  of  1934  and  as 
an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
Distributor  is  the  investment  adviser  of 
the  Series  Fund  and  the  principal 
imderwritw  of  variable  mmuity 
contracts  issued  by  Separate  Aixount 
'Two. 

4.  The  Contracts  are  individual 
variable  accumulation  annuity  contracts 
designed  to  aid  in  retirement  and  long¬ 
term  financial  planning.  The  Contracts 
provide  for  the  accumcdation  of 
payments  on  a  completely  variable 
basis,  a  completely  fixed  basis  or  a 
combination  variable  and  fixed  basis. 
Annuity  parents  imder  the  contracts 
will  be  made  on  a  fixed  basis  only. 

5.  In  general,  payments  may  be  made 
in  whatever  amoimts  and  at  whatever 
frequency  desired  by  Crmtract  owners 
and  permitted  imder  applicable  Internal 
Revenue  Code  provisions,  subject  to 
certain  minimum  amounts  for  initial 
pa3rments.  The  Company  may  terminate 
a  Contract  and  return  amounts 
accumulated  if  no  payments  have  been 
made  for  three  consecutive  years,  the 
Contract  owner’s  accoimt  value  is  less 
than  $500  and  the  Contract  owner  has 
attained  at  least  the  age  of  59>A. 

6.  The  Distributor  will  administer  the 
Contracts  on  an  at-cost  basis.  The 
Distributor  will  receive  the  proceeds  of 
a  daily  charge  of  0.65%  on  an  annual 
basis  for  administrative  expenses  for 
account  values  allocated  to  any  Fund 
other  than  the  TQ  Growth  Fund,  for 
which  the  administrative  expenses  are 
0.45%  on  an  annual  basis  (b^use  TQ 
reimburses  the  Company  at  an  annual 
rate  of  up  to  0.20%  fm  administrative 
expenses).  In  addition,  the  Distributor 
will  receive  the  proceeds  of  a  mondily 
deduction  fw  aifaiinistrative  expenses 
of  the  lesser  of  $2.00  or  Via  of  1%  of 
accoimt  value.  The  revenues  from  the 
daily  and  monthly  administrative 
charges  are  not  expected  to  exceed  the 
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costs  of  administering  the  Contracts. 

The  Company  may  increase  or  decrease 
the  daily  and  monthly  administrative 
charges  dining  the  life  of  the  Contract, 
but  those  charges  may  not  be  raised  to 
a  rate  that  would  cause  revenues  from 
them  to  exceed  the  accumulated  costs  of 
administering  the  Contracts.  The  daily 
and  monthly  administrative  charges  will 
be  deducted  in  reliance  upon,  and  in 
compliance  with  the  terms  of  Rule  26a- 
1  imder  the  1940  Act.  These 
administrative  charges  will  be  deducted 
only  dining  the  Contracts’  accumulation 
period. 

7.  The  Company  will  deduct  a  daily 
charge  of  0.50%  of  Separate  Account 
Two’s  assets  on  an  annual  basis  for 
mortality  and  expense  risks  assumed  by 
the  Company  under  the  Contracts,  of 
which  0.35%  is  for  mortality  risks  and 
0.15%  for  expense  risks.  The  mortality 
risk  charge  may  be  decreased,  but  can 
never  be  greater  than  0.35%.  The 
expense  risk  charge  may  be  decreased  or 
increased.  Applicants  acknowledge  that 
an  increase  of  the  expense  risk  charge  to 
more  than  0.15%  would,  under  current 
law,  require  additional  exemptive  relief 
to  that  provided  by  an  order  granting 
this  application. 

8.  The  mortality  risks  assumed  by  the 
Company  in  connection  with  the 
Contracts  arise  from  the  Company’s 
guarantees  that  it  will  make  annuity 
payments  in  accordance  with  annuity 
tables  provided  in  the  Contracts, 
regardless  of  how  long  a  Contract  owner 
lives  and  regardless  of  any  improvement 
in  life  expectancy  generally,  ’^us,  the 
Company  eissumes  the  risk  that  Contract 
owners,  as  a  class,  may  live  longer  than 
has  been  estimated  by  its  actuaries,  so 
that  payments  will  continue  for  longer 
than  had  been  anticipated. 

9.  The  expense  risks  assumed  by  the 
Company  in  connection  with  the 
Contracts  arise  primarily  from  the 
Company’s  guarantees  in  the  Contracts 
to  make  annuity  payments  in  certain 
instances  in  accordance  with  annuity 
tables  provided  in  the  Contracts, 
regardless  of  whether  its  estimates  of  the 
expenses  it  expects  to  incur  over  the 
lengthy  period  that  annuity  pa)mients 
may  be  made  will  turn  out  to  be  correct. 
A  second  type  of  expense  risk  is 
assumed  because,  in  order  to  determine 
that  costs  have  risen  sufficiently  to 
justify  raising  its  daily  or  monthly 
administrative  charges,  the  Company 
would  likely  first  have  sustained  losses 
(during  a  period  when  administrative 
costs  exceeded  revenues  from 
administrative  charges).  Because  the 
increased  charges  would  be  based  upon 
expected  future  administrative  costs, 
they  would  not  be  designed  to  recoup 


Cr  losses  and  the  Company  would 
the  risk  of  such  losses. 

10.  The  Company  will  deduct  a  daily 
charge  of  0.35%  of  Separate  Account 
Two’s  assets  on  an  annual  basis  for 
distribution  and  sales  expenses  related 
to  sales  of  the  Contracts.  No  front-end 
sales  load  is  deducted  from  payments 
for  the  Contract  and  no  deferred  sales 
load  is  deducted  from  the  proceeds  of 
partial  or  complete  withdrawals.  The 
Contracts  will  be  distributed  and  sold 
by  salaried  employees  of  the  Distributor, 
who  will  not  be  paid  commissions  for 
sales. 

11.  Pursuant  to  a  Distribution  and 
Administration  Agreement  between  the 
Company  and  the  Distributor,  revenues 
from  the  distribution  charge  will  be  paid 
to  the  Distributor  and  the  Distributor,  in 
return,  will  perform  all  distribution  and 
sales  functions  for  the  Contracts.  The 
Company  will  bear  all  distribution  and 
sales  expenses  of  the  Contracts, 
including  the  payment  of  that  portion  of 
the  salaries,  pension  and  welfare 
benefits  of  registered  representatives 
that  are  attributable  to  the  sale  and 
distribution  of  Contracts,  as  well  as 
expenses  for  preparation  of  sales 
literature  and  other  promotional 
activities.  This  charge  is  based  upon  the 
Company’s  current  estimates  of  die 
distribution  costs  attributable  to  the 
Contracts  over  the  lifetime  of  the 
Contracts,  and  is  not  designed  or 
expected  to  generate  a  profit.  If-the 
charge  is  insufficient  to  cover  the  actual 
distribution  costs,  then  the  Company 
will  bear  the  loss.  Conversely,  if  the 
charge  proves  more  than  sufficient,  then 
the  excess  will  be  profit  to  the  company 
and  will  be  available  for  any  proper 
corporate  purpose.  Althou^  the 
Contracts  permit  the  distribution  charge 
to  be  increased  or  decreased.  Applicants 
acknowledge  that,  under  current  law, 
any  order  granting  the  relief  requested 
in  this  application  would  permit  no 
more  thw  0.35%  distribution  charge 
and  that  an  increase  that  would  m^e 
the  charge  higher  than  0.35%  could 
only  be  efiected  after  obtaining 
addUtional  exemptive  relief. 

12.  The  Company  will  monitor 
Separate  Account  'Two  to  ensure  that 
aggregate  deductions  for  distribution  do 
not  exceed  9%  of  aggregate  payments 
for  any  Contract  owner. 

13.  Currently,  no  deductions  from 
premiums  or  (barges  against  the  assets 
of  any  Separate  Account  Fund  are  made 
for  transfers  or  for  the  Company’s 
federal  income  taxes  attributable  to  that 
Fund’s  operations  or  to  premiums 
received.  However,  the  Contracts  permit 
the  Company  to  add  those  or  other 
charges  in  the  future.  Any  such 
additional  charge  would  apply  only 


during  the  accumulation  period  and 
would  be  imposed  only  if  and  to  the 
extent  permitted  under  the  1940  Act  or 
under  ffie  terms  of  an  exemptive  rule  or 
order. 

Applicants’  Legal  Analysis 

1.  Section  6(c)  of  t^e  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes 
thereof,  bom  any  provision  of  the  1940 
Act  or  any  rule  or  regulation  thereunder, 
if  and  to  the  extent  that  the  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  as  here  pertinent,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  underwriter 
therefor  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bool^eeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  seek  an  exemption  frnm 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  issuance  and  sale  of  the 
Contracts  providing  for  the  mortality 
and  expense  risks  and  distribution 
charges.  Applicants  represent  that  the 
.50%  per  annum  mortality  and  expenses 
risks  charge  is  within  the  range  of 
industry  practice  for  comparable 
variable  annuity  products.  This 
representation  is  based  upon  an  analysis 
made  by  the  Company  of  publicly 
available  information  about  selected 
similar  industry  products,  taking  into 
consideration  su^  factors  as  current 
levels  of  charges,  annuity  purchase  rate 
guarantees,  any  contractual  right  to 
increase  charges  above  current  levels, 
the  existence  of  other  charges,  the 
number  of  transfers  permitted  without 
charge  and  the  ability  to  make  free 
withdrawals.  The  Company  will 
maintain  at  its  home  office  available  to 
the  Commission,  memoranda  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  the  comparative  survey  made. 

4.  Applicants  acknowledge  that  it  is 
possible  that  the  Company’s  revenues 
TOm  the  distribution  charge  could  be 


57886 


Federal  Register  /  VoL  58,  No.  206  /  Wednesday,  October  27,  1993  /  Notices 


less  than  its  costs  of  distributing  the 
Contracts.  In  diat  case,  the  excess 
distribution  costs  would  have  to  be  paid 
out  of  the  Company’s  general  assets, 
including  the  profits,  if  any,  from  the 
mortality  and  expense  risks  charges.  In 
those  circumstances,  a  portion  of  the 
mortality  and  expense  risks  charge 
might  be  viewed  as  providing  for  a 
portion  of  the  costs  relating  to  the 
distribution  of  the  Contracts. 
Notwithstanding,  the  Company  has 
concluded  that  &ere  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
bmefit  Separate  Account  Two  and  the 
Contract  owners.  The  basis  for  that 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  at  its  service  office  and 
be  availabfo  to  the  Commission. 

5.  The  Company  represents  that 
Separate  Account  Two  will  invest  only 
in  an  underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  esmenses,  to  have  that  plan 
formulated  and  apiHoved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  ncA  “interested  persons’’  of 
that  fund  within  the  meaning  of  Section 
2(a)(19)  of  the  1940  Act 

6.  The  Contracts  are  sold  by  salaried 
employees  of  the  Distributor  with  no 
front-end  or  deforred  sales  charges. 
Because  the  Company  will  ensure  that 
aggregate  dedrictions  will  never  exceed 
9%  of  aggregate  payments  under  any 
Contract,  the  dinerence  between  the 
proposed  distribution  arrangement  and 
a  9%  firont-end  sales  load  is  that  the 
payments  for  distribution  will  either  be 
smaller,  later,  or  both  smaller  and  later 
than  such  a  ^nt-end  load.  Accordingly, 
at  any  level  of  investment  performance, 
the  proposed  distribution  charge  would 
be  more  favorable  to  Contract  owners 
than  a  fomt-end  sales  load  of  9%. 

CondnsKRi 

For  the  reasons  set  forth.  Applicants 
re{»esent  that  the  exemptions  requested 
in  this  application  are  necessary  and 
appropriate  in  the  public  intmest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  foirly 
intended  by  the  policy  and  provisions  of 
the  1940  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-26420  Piled  10-26-93;  8:45  am] 
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pnvestmant  Company  Act  Rei  Na  19808; 
812-8418] 

The  Letin  Ameilce  Inveetment  Fund, 

Inc.,  el  eL;  AppHeatton  for  Exemption 

October  21, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC'). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANTS:  llie  Latin  America 
Investment  Fund,  Inc.,  The  Latin 
America  Equity  I^d.  Inc.,  The  Chile 
Fund,  Inc.,  The  Brazilian  ^uity  Fund, 
Inc.,  The  Merging  Markets 
Telecommunications  Fund,  Inc.,  The 
Indonesia  Fund,  Inc.,  The  First  Israel 
Fund.  Inc.,  The  Portugal  Fund.  Inc.,  and 
Strategic  Global  Income  Fund,  Inc.  (the 
“Closed-End  Funds”).  Emerging 
Markets  Debt  Fund,  and  The  RBB  Fund, 
Inc.  (the  “Open-End  Funds”),  and  any 
investment  fimds  formed  in  the  future 
for  which  BEA  Associates  serves  as 
investment  adviser  (together  the 
“Funds”);  and  BEA  Associates  (the 
"Adviser”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
tmder  sections  6(c)  and  17(d)  of  the  Act 
and  rule  17d-l  thmunder  to  permit 
certain  joint  transactions. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  amended  order  to  permit  the 
Funds  to  oo-invest,  with  one  another 
and  certain  unregistered  investment 
vehicles  advised  by  the  Adviser,  in 
securities  acquired  throu^  privately- 
negotiated  transactions  (^  “Co- 
Investments”). 

FHJNQ  DATE:  The  application  was  filed 
on  Jime  2, 1993  and  amended  on  August 
19, 1993.  By  letter  dated  October  15, 
1993,  applicants  have  agreed  to  file  an 
amendment  during  the  notice  period, 
the  substance  of  which  is  incorporated 
herein. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  ^C’s 
Secret^  and  serving  applicants  with  a 
copy  of  the  req:]e8t.  personally  at  by 
maiL  Hearing  requests  should  be 
received  by  me  SEC  by  5:30  p.m.  on 
Novemb«  15, 1993,  and  should  be 
accompanied  bv  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  iter’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 


ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washii^on,  DC  20549. 
Applicants,  c/o  BEA  Assixdates,  One 
Citicorp  Cmter,  153  East  53rd  Street, 

58th  floor.  New  York,  New  York  10022- 
4669. 

FOR  FURTHER  MFORMAT10N  CONTACT: 

Marc  Duffy,  Staff  Attorney,  (202)  272- 
2511,  or  C.  David  Messman,  Branch 
Chief,  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulaticm). 
SUPPLBIENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  ^C’s 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  Closed-End  Fund  is  a  closed- 
end.  non-diversified,  management 
investment  company  registered  vmder  . 
the  Act.  Each  Open-End  Fund  is  an 
open-end,  non-mversified  management 
investment  company  registered  rmder 
the  Act  The  sha^  of  each  Fund  are 
registered  under  the  Securities  Act  of 
1933,  and  the  shares  of  each  Closed-End 
Fund  are  listed  for  trading  on  the  New 
York  Stock  Exchange. 

2.  The  Adviser  serves  as  the 
investment  adviser  to  each  of  the  Funds. 
The  Adviser,  a  general  partnership 
organized  under  New  York  state  law,  is 
registered  \inder  the  Investment 
Advisers  Act  of  1940.  The  Adviser  has 
sole  investment  discretion  for  each 
Fimd  and  makes  all  decisions  affecting 
assets  in  the  Funds’  portfolios  under  the 
supervision  of  each  Fund’s  Board  of 
Directors  or  Board  of  Trustees  (each  a 
“Board”)  and  in  accordance  with  each 
Fund’s  stated  policies,  except  that  (a) 
Salomon  Brothers  Asset  Management, 
Inc.,  acts  as  investment  adviser  to  The 
Latin  America  Investment  Fund.  Inc. 
with  respect  to  sovmeign  debt 
investments,  and  (b)  Mitchell  Hutchins 
Assets  Management  Inc.  (“Mitchell 
Hutchins”)  acts  as  the  investment 
adviser  to  the  Strategic  Global  Income 
Fimd,  Inc.  while  the  Adviser  serves  as 
that  I^d’s  Latin  America  debt  adviser 
pursuant  to  a  contract  between  Mitchell 
Hutchins  and  the  Adviser. 

3.  In  1992,  applicants  received  an 
order  (the  “^or  Order”)  i  from  the 
to  permit  any  one  or  more  Funds  to 
mue  Co-Investments  ccmcurrently  with 
one  or  more  other  Funds  and/or  one  or 
more  Unregistered  Funds  (as  defined 
below),  subject  to  certain  conditions. 
The  present  application,  which  adds 
certain  additional  Funds,  seeks  two 


>  Invettment  Company  Act  Raleaie  Not.  18857 
(July  21. 1992)  (notica),  and  16899  (Aug.  18, 1992} 
(order).  The  order  souj^t  by  this  appUratioD  will. 
If  issued,  supmede  dm  Prior  Ord». 
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changes  to  the  Prior  Order:  (a)  To 
remove  any  geographic  limitation  on  the 
activities  of  me  Funds  participating  in 
a  Co-Investment  or  on  the  situs  of 
operations  or  jurisdiction  of 
organization  of  portfolio  companies;  and 
(b)  to  provide  that  the  unregi^red 
investment  vehicles  with  whidi  the 
Fimds  may  co-invest  may  include  both 
domestic  and  ofishore  hinds. 

4.  In  addition  to  serving  as  adviser  to 
the  Fxmds,  the  Adviser  also  serves  as 
investment  adviser  to  13  investment 
funds  that  are  not  required  to  be 
registered  under  the  Act.  These  funds: 

(a)  Are  exempt  from  registration  under 
the  Act  pursuant  to  section  3(c)(1) 
because  their  outstanding  securities  are 
beneficially  owned  by  less  than  100 
persons;  or  (b)  are  not  subject  to 
registration  pursuant  to  section  7(d) 
b^use  they  are  not  organized  or 
otherwise  created  under  the  laws  of  the 
United  States  or  any  state,  have  not 
made  use  of  the  mails  or  any  means  or 
instrumentality  of  interstate  commerce 
in  connection  with  any  public  offering 
of  their  securities,  and  tneir  outstanding 
securities  are  beneficially  owned  by  less 
than  100  United  States  persons.  These 
funds,  along  with  any  similar  entity 
advised  by  the  Advise  in  the  future,  are 
included  in  the  term  “Unregistered 
Funds." 

5.  Applicants  submit  that 
participation  by  the  domestic 
Unregistered  Fimds  in  the  Co- 
Investments  will  not  result  in  their 
being  required  to  register  as  investment 
companies  under  the  Act.  It  is 
contemplated  that  each  domestic 
Unregistered  Fimd  would  have  a 
distinct  investment  focus,  s\ich  as  a 
particular  country,  geographic  region  or 
industry,  and  consequently  would  have 
substantially  different  investment 
portfolios.  This  situation  is  different 
fi’om  a  situation  where  an  adviser 
provides  an  investment  management 
service  to  elicits  on  a 
nonindividualized  basis.  The  Funds  and 
the  Unregistered  Funds  are  not  a  group 
of  advisory  accounts  managed  on  a 
nonindividualized  basis.  Rather,  each 
Fimd  and  each  Unregistered  Fund  will 
be  given  individual  treatment  based  on 
the  Adviser’s  awareness  of  each  entity’s 
investment  goals.  Consequently,  the 
entering  into  Co-Investments  from  time 
to  time  among  one  or  more  Funds  and 
Unregistered  Funds  should  not  cause 
the  exemption  from  the  definition  of 
investment  company  in  section  3(c)(1) 
to  be  xmavailable  to  domestic 
Unr^stered  Funds. 

6.  'The  ability  to  participate  in  Co- 
Investments  will  boaefit  the  Fxmds  by 
increasing  favorable  investment 
opportimities  available  to  them.  Co- 


Investments  may  permit  the  Funds  to 

garticipate  in  investment  opportunities 
om  which  they  would  otherwise  be 
i;>recluded  by  their  size,  permit  the 
Fimds  to  increase  the  ctiversification  of 
their  portfolio  holdings,  and  make  laim 
amounts  of  capital  available  to  portfoho 
companies,  poiiaps  enabling  the  Funds 
to  invest  on  more  favorable  terms. 
Because  each  Fund  and  eadi 
Unregistered  Fund  may  invest  in  some 
of  the  same  investment  opportunities,  in 
the  absence  of  the  relief  sought  hereby, 
a  Fvmd  would  be  denied  an  investment 
opportimity  in  a  company  each  time 
another  Fund  or  an  Unre^stered  Fund 
proposed  to  invest  in  that  company 
concurrently  otherwise  than  on  a 
securities  e^^ange  or  an  over-the- 
coimter  market  lliis  would  adversely 
affect  the  Fimd,  particularly  in  countries 
where  investment  opportunities  in 
sound  companies  are  more  limited  than 
in  the  United  States. 

7.  The  SEC’s  Division  of  Investment 
Management  has  recommended 
exempting  joint  transactions  from 
section  17(d)  where  the  investment 
company  and  its  affiliates  participate  on 
the  same  terms,  except  for  the  amount 
of  their  participation.^  Nevertheless, 
applicants  agree  that  any  securities 
acquired  as  Co-Investments  pursuant  to 
the  terms  of  either  the  Prior  Order  or  the 
proposed  order  (including  the  exercise 
of  any  warrants)  will  comply  with  the 
terms  of  the  orders,  notwithkanding  the 
subsequ«it  adoption  of  any  rule  under 
section  17(d)  that  provides  broader 
relief  than  that  permitted  by  the  orders, 
unless  applicants  receive  no-action 
assurances  from  the  staff  of  the  Division 
of  Investment  Management* 

Applicai^'  Legal  Conclusions 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder,  in  the  absence  of  an 
exemption  granted  by  the  S^,  preclude 
an  affiliated  person  of  a  register^ 
investment  company,  or  an  affiliated 
person  of  such  person,  acting  as 
principal,  from  participating  in,  or 
effecting  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  whic^  the  register^ 
investment  company,  or  a  company 
controlled  by  such  registered 


a  S«e  Protecting  Inveeton:  A  Half  Century  of 
Investment  Company  Regulation,  pp.  404-495  tMay 
1992). 

*  The  conditions  to  the  application  include 
detailed  procedures  regarding  the  disposition  of 
securities  and  fcdlow-on  investments.  To  allow  tiia 
staff  of  the  Division  of  InvestmcDt  Management  to 
consider  vdiether  existing  Co-Inveetments  should 
be  subfect  to  the  conditions  after  adoption  of  any 
rule  undn  section  17(d],  applicants  have  agreed  to 
comply  with  tiiese  procedura  with  regard  to 
existing  Co-Investments  nnlees  they  recrive  no¬ 
action  assurances. 


investinent  company,  is  a  participant. 
Under  section  2(a)(3)  of  the  Act.  an 
affiliated  person  of  another  person 
includes  any  person  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with  such  other 
person.  Where  two  investment 
companies  have  in  common  an 
investment  adviser,  directors,  and/or 
officers,  the  companies  may 
considered  to  be  under  common  control 
and.  therefore,  affiliated  persons  of  each 
other. 

2.  'The  terms  of  the  proposed 
arrangements  will  not  be  less 
advantageous  to  any  Fund  or 
Unregistered  Fund  than  they  are  to  any 
other  Fund  or  Unregistered  Fund.  The 
proposed  Co-Investments  will  be 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  since  each 
Fund  will  be  offered  the  opportunity  to 
participate  in  the  transactions  with  each 
other  participating  Fund  or  Unregistered 
Fund  on  an  identical  basis.  For  these 
reasons,  applicants  assert  that  the  Co- 
Investments  meet  the  standards  for 
granting  exemptive  relief  under  section 
17(d)  and  rule  17d-l. 

Applicants'  Conditions 

Applicants  agree  that  any  amended 
order  of  the  Commission  permitting  the 
Co-Investments  will  be  sifoject  to  the 
following  conditions: 

1.  No  Co-Investments  (except  for 
follow-on  investments  made  pursuant  to 
condition  8  below)  will  be  made  with 
respect  to  pt^tfolio  companies 
(“Portfolio  Companies")  in  which  the 
Adviser,  any  Fund  or  Unregistered 
Fund,  or  any  affiliated  person  thereof 
has  ^viou^y  acquired  an  interest 

2. ^e  Boards  ol  each  Fund  will  be 
comprised  of  a  majority  of  non- 
interested  bocud  members.  The  Board  of 
each  Fund  participating  in  a  Co- 
Investment,  including  a  majority  of  the 
non-interested  board  members,  will 
approve  Co-Investments  in  advance.  To 
facilitate  eadi  Board’s  determinations, 
the  Adviser  will  provide  the  Board  of  a 
Fund  with  periomc  information  listing 
all  investments  made  by  the  other 
Funds  and  the  Unregistered  Funds  that 
would  be  suitable  for  investment  by  a 
Fund,  other  than  those  effected  on  an 
exchange  or  in  an  over-the-counter 
market^ 


*  Althou^  over-die-countar  maricat  transactions 
may  be  bio^y  defined  to  include  every  transaction 
other  tluM  actually  occurring  on  a  aecnritias 
exchange,  for  purposes  of  this  api^cation.  the  term 
means  an  orgmized  market  of  broker-dealers 
regularly  buying  and  selling  securities  through  a 
communications  netwodc.  a  specifically  eocdudes 
isolated  purchase  and  sale  transactions  (referred  to 
herein  as  ‘‘privalely-negotiated  transactions”),  tira 
terms  of  wUch  are  individuaUy  negotiated  between 

Conttnuad 
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3.  (a)  Before  a  Co-Investment,  the 
Adviser  will  make  a  preliminary 
determination  as  to  whether  each 
particular  Co-Investment  opportunity 
meets  an  individual  Fund’s  applicable 
investment  objective,  policies  and 
restrictions.  A  particular  Co-Investment 
will  be  deemed  eligible  for  investment 
by  all  Funds  for  which  the  Adviser 
makes  a  favorable  determination 
("eligible  Fimds”).  Co-Investment 
opportunities  will  be  offered  to  eligible 
Funds  in  amounts  proportionate  to  total 
assets.  The  Adviser  will  maintain 
written  records  of  the  fectors  considered 
in  any  preliminary  determination. 

(b)  Following  the  making  of  the 
determination  referred  to  in  paragraph 
(a),  information  concerning  the 
proposed  Co-Investment  will  be 
distributed  to  the  Board  of  each  eligible 
Fimd.  Such  information  will  be 
presented  in  written  form  and  will 
include  the  name  of  each  eligible  Fund 
and  the  maximum  amount  offered  each 
elimble  Fund. 

(c)  Information  regarding  the 
Adviser’s  preliminary  determinations 
referred  to  in  paragraph  (a)  will  be 
reviewed  by  the  Board  of  each  eligible 
Fund,  including  the  non-interested 
board  members.  Each  Board,  including 
a  majority  of  the  non-interested  board 
members,  will  make  an  independent 
decision  as  to  whether  to  participate 
and  the  extent  of  participation  in  a  Co- 
Investment  based  on  such  fectors  as  are 
deemed  appropriate  imder  the 
circumstances.  If  a  majority  of  the  non- 
interested  board  members  of  a  Fund 
determines  that  the  amount  proposed  to 
be  invested  by  the  Fund  is  not  sufficient 
to  obtain  an  investment  position  that 
they  consider  appropriate  imder  the 
circumstances,  the  Fund  will  not 
participate  in  the  Co-Investment. 
Similarly,  a  Fund  will  not  participate  in 
a  Co-Investment  if  a  majority  of  the  non- 
interested  board  members  of  the  Fund 
determines  that  the  amount  proposed  to 
be  invested  is  an  amount  in  excess  of 
that  which  is  determined  to  be 
appropriate  under  the  circumstances, 
althoiigh  the  non-interested  board 
members  of  a  Fund  may  make  a 
determination  that  the  Fund  take  other 
than  their  allotted  portion  of  an 
investment,  pursuant  to  condition  5 
below.  A  Fund  will  only  make  a  Co- 
Investment  if  a  majority  of  the  non- 

an  issuer  and  an  investor  or  small  group  of 
investors  or  between  investors  dire^y  %vithout  the 
involvement  of  a  broker  or  dealer  and  the  use  of  an 
organized  trading  facility.  Since  transactions  on  an 
exdiange  or  over-the-counter  market  can  be  effected 
at  a  price  available  to  all  market  participants  at  any 
time,  disclosure  about  these  types  of  transactions 
would  not  provide  any  benefit  to  the  Funds  in 
evaluating  compliance  with  the  conditions 
contained  in  the  application. 


interested  board  members  of  the  Fund 
prior  to  making  the  Co-Investment 
conclude,  after  consideration  of  all 
information  deemed  relevant,  that  the 
investments  by  any  other  participant 
Fund  or  participant  Unremstered  Fund 
would  not  disadvantage  the  Fund  in  the 
making  of  such  investment,  in 
maintaining  its  investment  position  or 
in  disposing  of  such  investment,  and 
that  participation  by  the  Fund  would 
not  1m  on  a  basis  different  from  or  less 
advantageous  than  that  of  any  other 
participant  Fimd  or  participant 
Unregistered  Fund.  'The  non-interested 
board  members  of  a  Fund  will  maintain 
at  the  Fund’s  office  written  records  of 
the  fectors  considered  in  any  decision 
regarding  the  proposed  Co-Investment. 

(d)  The  non-interested  board  members 
of  a  Fund  will,  for  purposes  of 
reviewing  each  recommendation  of  the 
Adviser,  request  such  additional 
information  from  the  Adviser  as  they 
deem  necessary  for  the  exercise  of  their 
reasonable  business  judgment,  and  they 
also  will  employ  sudi  experts, 
including  lawyers  and  accountants,  as 
they  deem  appropriate  for  the 
reasonable  exercise  of  this  oversight 
function. 

4.  The  Board  of  a  Fund,  including  a 
majority  of  the  non-interested  board 
members,  will  make  their  own  decision 
and  have  the  right  to  decide  not  to 
participate  in  a  particular  Co- 
Investment.  There  will  be  no 
consideration  paid  to  the  Adviser  or  any 
affiliated  person  of  BEA,  directly  or 
indirectly,  including  without  limitation 
any  type  of  brokerage  commission,  in 
coimection  with  a  Co-Investment. 
However,  the  Adviser  and  affiliated 
persons  of  BEA  will  continue  to  receive 
advisory  and  other  fees  from  the  Funds 
and  the  Unregistered  Funds  and  may 
participate  indirectly  in  a  Co-Investment 
through  their  existing  interests  in  a 
Fund  or  an  Unregistered  Fund. 

5.  Each  Fund  and  each  Unregistered 
Fund  will  be  entitled  to  purchase  a 
portion  of  each  Co-Investment  equal  to 
the  ratio  of  a  {lartidpating  Fund’s  or 
Unregistered  Fund’s,  as  the  case  may  be, 
total  assets  to  the  total  assets  of  each 
other  Co-Investment  participant.  Any 
Co-Investment  participant  may 
determine  not  to  take  its  full  allocation, 
as  long  as.  in  the  case  of  a  Fund,  a 
majority  of  the  non-interested  board 
members  determines  that  not  doing  so 
would  be  in  the  best  interest  of  the 
Fund.  All  follow-on  investments  (as 
defined  in  condition  8  below),  including 
the  exercise  of  warrants  or  other  rights 
to  purchase  securities  of  the  issuer,  will 
be  allocated  in  the  same  manner  as 
initial  Co-Investments.  If  a  Fund  or  an 
Unregistered  Fund  decides  to 


participate  in  a  Co-Investment 
opportunity  to  a  lesser  extent  than  its 
full  allocation,  that  entity’s  portion  may 
be  allocated  to  the  other  Co-Investment 
participants  based  on  their  respective 
total  assets.  If  one  or  more  Funds 
decline  to  participate  in  a  Co- 
Investment  opportunity,  the  remaining 
Funds  and  the  Unregistered  Funds  shall 
have  the  right  to  pursue  such 
investment  independently.  Similarly,  if 
one  or  more  Unregistered  Funds  decline 
to  participate  in  a  Co-Investment 
opportunity,  the  remaining  Unregistered 
Funds  and  the  Funds  shall  have  ffie 
right  to  pursue  such  investment 
independently. 

6.  Co-Investments  in  securities  by  a 
Fund  with  any  other  fund  or 
Unregistered  Fund  will  consist  of  the 
same  class  of  securities,  including  the 
same  registration  rights  (if  any),  and 
other  ri^ts  related  thereto,  purchased  at 
the  same  unit  consideration,  and  the 
approval  of  such  transactions,  including 
the  determination  of  the  terms  of  the 
transactions,  by  the  Fund’s  non- 
interested  board  members  will  be  made 
in  the  same  time  period. 

7.  Except  as  described  below,  the 
Funds  and  the  Unregistered  Funds  vdll 
participate  in  the  disposition  of 
securities  held  by  them  as  Co- 
Investments  on  a  proportionate  basis  at 
the  same  time  and  on  the  same  terms 
and  conditions  (a  “lock-step” 
disposition).  For  this  purpose,  a 
distribution  of  securities  to  the  partners 
or  shareholders  of  an  Unregistered  Fund 
upon  dissolution  shall  not  be  deemed  a 
"disposition”  of  securities.  (However,  to 
the  extent  that  an  Unregistered  Fund 
distributes  securities  in  dissolution  to 
partners  or  shareholders  who  are 
affiliated  persons  of  the  Funds,  such 
partners  of  shareholders  will  be  bound 
by  the  lock-step  disposition  procedures 
established  herein.)  If  a  Fund  or  an 
Unregistered  Fund  elects  to  dispose  of 

a  security  purchased  in  a  Co-Investment 
with  one  or  more  Funds  or  Unregistered 
Funds,  notice  of  the  proposed  sale  will 
be  given  to  the  non-interested  board 
members  of  the  relevant  Fund(s)  and  the 
relevant  Unregistered  Fund(s)  at  the 
earliest  practical  time.  The  Funds  and 
the  Unregistered  Funds  will  participate 
in  the  disposition  of  such  security  on  a 
lock-step  basis,  unless  the  non- 
interested  board  members  of  a  Fund 
determine  that  the  Fimd  should  not 
participate  in  such  sale  or  not 
participate  on  a  lock-step  basis.  A  Fund 
need  not  participate  on  a  lock-step  basis 
in  the  disposition  of  securities  sold  by 
any  other  Fund  or  an  Unregistered  Fund 
if  the  non-interested  board  members  of 
the  Fund  find  that  the  retention  or  sale, 
as  the  case  may  be,  of  the  securities  is 
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fair  to  the  Fund  and  that  the  Fund’s 
participation  or  choice  riot  to  participate 
in  the  sale  on  a  lock-step  basis  is  not  the 
result  of  overreacning  by  and  other 
Fund  or  Unregistered  Fund.  If  such  a 
finding  is  not  made,  then  the  relevant 
Fund  must  participate  in  such  sale  on 
the  basis  of  a  lock-step  disposition.  Like 
a  Fund,  an  Unregistered  Fund  may  elect 
not  to  participate  in  a  sale  of  securities 
held  as  Co-Investments  or  not  to 
participate  on  a  lock-step  basis.  If  at  any 
time  the  result  of  a  proposed  disposition 
of  any  portfolio  security  held  by  a  Fund 
or  an  Unregistered  Fund  would  alter  the 
proportionate  holdings  of  each  class  of 
securities  held  by  the  other  Funds  and 
Unregistered  Funds  holding  the  Co- 
Investment,  then  the  non-interested 
board  members  of  the  Fimd  or  Fimds 
involved  must  determine  that  such  a 
result  is  fair  to  the  relevant  Fund(s)  and 
is  not  the  result  of  overreaching  by  any 
other  Fund  or  Unregistered  Fund.  The 
non-interested  board  members  will 
record  in  the  records  of  the  Fimds  the 
basis  for  their  decisions  as  to  whether  to 
participate  in  such  sale. 

8.  If  a  Fund  of  an  Unregistered  Fund 
determines  that  it  should  make  a 
"follow-on”  investment  (i.e.,  an 
additional  investment *in  a  Portfolio 
Company  in  which  a  Co-Investment  has 
been  made  pursuant  to  the  order 
requested  hereby)  in  a  particular 
Portfolio  Company  whose  securities  are 
held  by  it  and  one  or  more  Funds  or  to 
exercise  warrants  or  other  rights  to 
purchase  securities  of  such  an  issuer, 
notice  of  such  transaction  will  be 
provided  to  such  other  Fund(s), 
including  its  or  their  non-interested 
board  members  at  the  earliest  practical 
time.  The  Adviser  will  formulate  a 
recommendation  as  to  the  proptosed 
participation  by  a  Fund  in  a  follow-on 
investment  and  provide  the 
recommendation  to  the  non-interested 
board  members  of  the  Fund  along  with 
notice  of  the  total  amount  of  the  follow- 
on  investment.  Each  Fund’s  non- 
interested  board  members  will  make 
their  own  determination  with  respect  to 
follow-on  investments.  Follow-on 
investments  will  be  entered  into  on  the 
same  basis  as  initial  Co-Investments  and 
will  be  subject  to  the  same  approval 
procedure  as  those  required  for  initial 
Co-Investments.  Assuming  that  the 
amount  of  a  foUow-on  investment 
available  to  a  Fund  is  not  based  on  the 
amount  of  the  Fund’s  initial  Co- 
Investment,  the  relative  amount  of 
investment  by  each  Fund  partidpeting 
in  a  follow-on  investment  will  be  bas^ 
on  a  ratio  derived  by  comparing  the 
total  current  assets  of  each  partidpating 
Fund  and  Unregistered  Fund  with  the 


total  amount  of  the  available  follow-on 
investment  Each  Fund  will  partidpate 
in  sudi  investment  if  a  majority  of  its 
non-interested  board  members 
determines  that  such  action  is  in  the 
best  interest  of  the  Fund.  The  non- 
interested  board  members  of  each  Fund 
will  record  in  their  records  the 
recommendation  of  the  Adviser  and 
their  decision  as  to  whether  to  engage  in 
a  follow-on  transaction  %vith  resped  to 
that  portfolio  company,  as  well  as  the 
basis  for  such  dedsimi. 

9.  A  decision  by  the  Board  of  a  Fund 

(i)  not  to  participate  in  a  Co-investment, 

(ii)  to  take  less  or  more  than  the  Fund’s 
full  pro  rata  allocation  or  (iii)  not  to  sell, 
exchange  or  otherwise  dispose  of  a  Co- 
Investment  in  the  same  manner  and  at 
the  same  time  as  another  Fund  or  an 
Unregistered  Fund  shall  indude  a 
finding  that  such  dedsion  is  fair  and 
reasonable  to  the  Fund  and  not  the 
result  of  overreaching  of  the  Fund  at  its 
stockholders  by  the  Unregistered  Funds. 
'The  non-interested  board  members  of 
each  Fund  will  be  provided  quarterly 
for  review  all  information  concerning 
Co-Investments  mads  by  the  Funds  and 
the  Unregistered  Fimds,  including  Co- 
Investments  in  which  the  Fund  declined 
to  partidpate,  so  they  may  determine 
whether  all  Co-Investments  made 
during  the  preceding  quarter,  including 
those  Co-Investments  they  declined, 
complied  with  the  condidons  set  forth 
above.  In  addition,  the  non-interested 
board  members  of  each  Fund  will  make 
and  approve  changes  to  the  standards 
established  for  Co-Investments  by  the 
Fund  as  the  non-interested  board 
members  deem  necessary;  provided, 
however,  that  such  changes  conform  to 
these  conditions. 

10.  No  non-interested  board  member 
of  a  Fund  will  be  an  affiliated  person  of 
any  Unregistered  Fund  or  have  had,  at 
any  time  since  the  beginning  of  the  last 
two  completed  fiscal  years  of  any 
Unregistered  Fund,  a  material  business 
or  professional  relationship  with  any 
Unregistered  Fund. 

11.  Each  Fund  and  each  Unregistered 
Fund  will  each  bear  its  own  expenses 
associated  with  the  disposition  of 
portfolio  securities.  The  expenses,  if 
any,  of  distributing  and  registering 
securities  under  the  Securities  Act  of 
1933  Act  sold  by  one  or  more  Funds 
and/or  Unregistered  Funds  at  the  same 
time  will  be  shared  by  selling  Fund(s) 
and  Unregistered  Fund(s)  in  proportion 
to  the  relative  amounts  they  are  selling. 

12.  Neither  the  Adviser  nor  any 
affiliated  person  of  BEA  (other  than  the 
Unregistered  Funds  pursuant  to  any 
order  issued  on  this  application)  nor 
any  director  or  trustee  of  a  Fund  (other 
than  indirectly  as  a  beneficial  owner  of 


an  interest  in  the  Fund  on  whose  board 
such  director  or  trustee  serves)  will 
participate  in  a  Co-Investment  with  one 
or  more  Funds  unless  a  separate 
exemptive  order  with  respect  to  such 
Co-Investment  has  been  (Stained.  For 
this  purpose,  the  term  "participate” 
shall  not  include  either  the  existing 
interests  of  the  Adviser  or  affiliated 
persons  of  BEA  in,  or  their  management 
fee  and  expense  reimbursement 
arrangements  with.  Unregistered  Funds. 

13.  Each  Fund  will  maintain  all 
records  required  of  it  by  the  Act.  and  all 
records  referred  to  or  required  under 
these  conditions  will  be  available  for 
ins{>ection  by  the  Commission.  The 
Funds  will  also  maintain  the  records 
required  by  section  57(0(3)  of  the  Act  as 
if  each  of  die  Funds  were  a  business 
development  company  and  the  Co- 
Investments  were  approved  by  the  non- 
interested  directors  under  section  57(0- 

14.  With  respect  to  a  Fund  for  which 
the  Adviser  does  not  have  authcnity  to 
make  investment  decisions  with  respect 
to  all  of  the  assets  of  the  Fund,  the  reUef 
sought  hereby  shall  apply  only  to  Co- 
Investments  made  using  Fund  assets 
over  which  the  Adviser  has  investment 
discretion. 

For  the  Conunitsion,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  hfcFaiiand, 

Deputy  Secretary. 

[FR  Doc.  93-26419  Filed  10-28-93;  8:45  am] 
BiujNG  cooe  Mie-ei-ai 


[Rel.  No.  IC-19807;  812-8564] 

Massachusetts  Investors  Trust,  et  al.; 
Application  for  Exemption 

October  21. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”). 

ACTK3N:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANTS:  Massachusetts  Investors 
Trust,  MFS  Series  Trust  I,  MFS 
Managed  Sectors  Fund,  MFS  Series 
Trust  n,  MFS  Emerging  Growth  Fund, 
MFS  Lifetime  High  Income  Fund,  MFS 
Series  Trust  HI,  MFS  Series  Trust  IV, 
MFS  Series  Trust  V,  MFS  Series  Trust 
VI,  MFS  Series  Trust  Vn,  MFS  Series 
Trust  Vin,  MFS  Fixed  Income  Trust, 
MFS  Municipal  Series  Trust.  MFS 
Growth  Opportunities  Fund,  MFS 
Government  Mmlgage  Fund,  MFS 
Government  Securities  Fund, 
Massachusetts  Investors  Growth  Stock 
Fund,  MFS  Government  Limited 
Maturity  Fund,  MFS  Institutional  Trust 
(collectively,  the  above  are  the 
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“Trusts"),  Massachusetts  Financial 
Services  Company  ("MFS”),  Lifetime 
Advisers,  Inc.  ("lifetime"),  and  MFS 
Financial  Services  Inc.  ("FSI"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  to  amend  a  previous 
order  granting  relief  from  sections  2(a) 
(32),  2(a)(35),  18(f),  18(g),  18(i),  22(c), 
and  22(d)  of  the  Act  and  rule  22c-l 
therexmder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  amend  a  prior 
order  that  permitted  the  issuance  of 
multiple  classes  of  shares  and  the 
imposition,  and  under  certain 
circumstances  the  waiver,  of  a 
contingent  deferred  sales  charge 
(“CDSC").  The  amended  order  would 
permit  applicants  to  waive  the  CDSC  for 
two  additional  types  of  redemptions:  (a) 
Where  the  redemption  proceed  are 
reinvested  in  a  bmik  collective 
investment  fund  ("QF");  and  (b)  where 
the  amount  invested  represents 
redemption  proceeds  from  a  QF. 

FILING  DATE:  The  application  was  filed 
on  September  10, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  xmless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
November  15, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natxire 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  C  David  Messman,  Branch 
Chief,  at  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants*  Representations 

1.  The  Trusts  are  organized  as  open- 
end  management  investment  companies 
and  some  are  also  organized  as  series 
companies.  In  addition  to  the  Trusts, 


applicants  request  that  the  relief  be 
extended  to  (a)  any  future  open-end 
management  investment  company 
(including  all  series  thereof)  for  which 
MFS,  Lif^ime,  or  any  majority-owned 
subsidiary  of  f^S  is  the  investment 
adviser  or  for  which  FSI  or  any 
majority-owned  subsidiary  of  MFS  is 
the  principal  underwriter,  and  (b)  any 
existing  open-end  management 
investment  company  (and  all  existing 
and  future  series  thereof)  notcurrenUy 
advised  by  MFS,  Lifetime,  or  a  majority- 
owned  subsidiary  of  MFS  or  distributed 
by  FSI  or  a  majority-owned  subsidiary 
of  MFS  for  which  MFS,  Lifetime,  or  any 
majority-owned  subsidiary  of  MFS  may 
in  ffie  fixture  serve  as  investment  adviser 
or  for  which  FSI  or  any  majority-oxvned 
subsidiary  of  MFS  may  in  ffie  futxire 
serve  as  principal  xmderwriter 
(collectively,  with  the  Trusts,  the 
"Fxmds”). 

2.  MFS  acts  as  each  Trusts’ 
investment  adviser,  except  for  MFS 
Lifetime  High  Income  Fxmd  for  which 
Lifetime  acts  as  investment  adviser.  FSI 
acts  as  the  distributor  of  all  the  Trxists, 
except  for  MFS  Institutional  Trust. 

3.  Applicants  previously  sought  a 
conditional  order  xmder  section  6(c)  of 
the  Act  to  permit  the  assessment  and, 
xmder  certain  drcxunstances,  waiver  of 
a  Q3SC  on  redemptions  of  shares  (the 
"Existing  Order’’).!  Most  of  the  Trusts 
cxurently  offer  or  intend  to  offer  two 
classes  of  shares  to  investors  at  either  (a) 
net  asset  value  plxis  a  front-end  sales 
load  (or  subject  to  a  Q)SC  in  case  of 
certain  large  volxime  pxirchases),  or  (b) 
net  asset  value  plus  a  Q3SC  of  up  to  6%. 

4.  Applicants  request  an  amendment 
of  the  Easting  Order  to  permit 
applicants  to  waive  or  reduce  the  Q)SC 
in  two  additional  drcxunstances:  (a)  in 
connection  with  redemptions  of  shares 
of  a  Fxmd  and  the  reinvestment  of  the 
proceeds  in  a  bank  collective 
investment  fund  (a  "OF"),  and  (b)  in 
connection  vxrith  redemptions  of  shares 
of  a  Fxmd  where  the  amoxmt  invested  in 
the  Fxmd  represents  redemption 
proceeds  from  a  QF.  A  QF  is  a 
collective  trxist  maintained  by  a  bank. 
QFs  generally  have  mxiltiple  investment 
portfolios  and  are  available  exclxisively 
for  investment  by  certain  qualified 
corporate  or  governmental  employee 
benefit  plans. 

5.  FSi  currently  intends  to  distribute 

a  QF  as  an  additional  investment  option 
for  qualified  retirement  plans  utilizing 
MFS  investment  products.  This  QF  (me 
"MFS  QF")  will  be  established  as  a 


t  Investment  Company  Act  Release  Nos.  19S27 
Oune  18, 1993)  (notice)  and  19S72  (July  14, 1993) 
(order).  The  Earisting  (Mer  also  permits  the 
issuance  and  sales  of  an  unlimited  ntimber  of 
classes  of  securities  by  the  Funds. 


separate  fund  within  the  BT  Pyramid 
GIC  Fund  (the  "GIC”).  The  BT  GIG 
invests  in  various  tjrpes  of  fixed-income 
securities,  and  is  established  within  the 
General  Employee  Benefit  Trust  by 
Bankers  Trust  Company  as  trustee  of  the 
trust.  The  MFS  QF  xvill  invest 
exclusively  in  the  BT  GIC.  As  bank 
collective  investment  fxmds,  both  the 
MFS  QF  and  the  BT  GIC  are  exempt 
from  registration  xmder  the  Act  pxirsuant 
to  sections  3(c)(3)  or  3(c)(ll).  Units  of 
the  MFS  QF  and  BT  GIC  are  exempt 
from  registration  xmder  the  Secxirities 
Act  of  1933  pxirsuant  to  section  3(a)(2) 
but  are  regxilated  by  state  or  federal 
banking  laws  or  regulations. 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  exemption 
from  sections  2(a)(32),  2(a)(35).  22(c), 
and  22(d)  of  the  Act  and  rule  22c-l 
therexmder  to  permit  the  Fxmds  to  waive 
or  reduce  the  CDSC  as  described  above. 
Applicants  submit  that  the  requested 
exemption,  as  reqxiired  by  the  standards 
for  an  exemption  xmder  section  6(c)  of 
the  Act,  is  in  the  public  interest, 
consistent  with  the  protection  of 
investors,  and  consistent  with  the 
pxirposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants’  Condition 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  xvill  be  subject  to  the  following 
condition: 

1.  Applicants  will  comply  xvith  the 
provisions  of  proposed  rule  6c-10  xmder 
the  Act,  (see  Investment  Company  Act 
Release  No.  16619  (Nov.  2  1988)),  as 
such  rule  is  cxirrently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pxirsuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-26418  Filed  10-26-93;  8:45  am) 
BILUNQ  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  reqxiired  to 
submit  proposed  reporting  and 
recordkeeping  reqxiirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
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the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  November  26, 1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
0MB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  0MB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  0MB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  clearance  officer;  Cleo  Verbillis, 
Small  Business  Administration,  409 
Third  Street,  SW.,  5th  Floor, 
Washington,  DC  20416,  Telephone; 
(202)  205-6629 

OMB  reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503 
Title:  Coimselor’s  Case  Report 
Form  No.:  SBA  Form  641A 
Frequency:  On  Occasion 
Description  of  Respondents:  SBI  and 
SCORE  Coimselors 
Annual  Responses:  450,000 
Annual  Burden:  90,000 

Dated:  October  21, 1993. 

Geo  Verbillis, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  93-26436  Filed  10-26-93;  8:45  am) 
BILUNG  CODE  MZS-OI-M 


Delegation  of  Authority  No.  12-0, 
Revision  3,  Redeiegation  of  Disaster 
Assistance 

Delegation  of  Authority  No.  12-D 
(Revision  2)  is  hereby  superseded  by 
Delegation  of  Authority  No.  12-D 
(Revision  3).  Delegation  of  Authority 
No.  12-D  sets  forth  the  authority 
delegated  by  the  Administrator  to  the 
Assistant  Administrator  for  Disaster 
Assistance  for  the  purpose  of 
administering  SBA’s  Disaster  Assistance 
program.  Further,  this  delegation 
delineates  the  authority  which  has  been 
redeveloped  to  subordinate  positions. 
This  dociunent  amends  that  delegation 
to  reflect  an  increase  in  the  aggregate 
amount  of  disaster  assistance  available 
to  a  single  borrower,  fi'om  $500,000  to 
$1,500,000,  for  disasters  occurring  on  or 
before  April  1, 1993.  This  statutory 
change  is  set  forth  in  the  Emergency 
Supplemental  Appropriations  for  Flood 
Relief,  Public  Law  103-75, 107  Stat. 

739.  Furthermore,  this  document 
amends  the  delegation  to  clarify  the 
duties  of  certain  officials  within  the 


SBA  Office  of  Disaster  Assistance. 
Delegation  of  Authority  12-D  (Revision 
3)  reads  as  follows: 

I.  The  following  authority  relating  to 
disaster  assistance  activities  is  hereby 
delegated  to  the  specific  positions  as 
indicated  herein: 

A.  To  the  Assistant  Administrator  for 
Disaster  Assistance  as  follows: 

1.  To  declare  a  disaster  loan  area  in 
instances  where  the  President  has 
determined,  pursuant  to  Public  Law 
100-707,  as  amended,  that  a  “major 
disaster”  has  occurred,  or  to  declare  a 
disaster  loan  area  for  Economic  Injury 
Disaster  loans  upon  notification  that  the 
Secretary  of  Agricultiire  has  declared  a 
natural  ffisaster  for  that  area. 

2.  To  amend  declarations  made  under 
authority  of  paragraph  A.l  above. 

3.  To  authorize  the  acceptance  of 
disaster  loan  applications  cdter 
expiration  of  the  original  disaster  period 
or  extension  thereof. 

4.  To  approve  or  decline  applications 
for  home  or  business  physical  disaster 
loans,  economic  injury  disaster  loans, 
and  all  other  types  of  disaster  loans 
authorized  to  be  made  by  the  Agency, 
including  reconsideration  thereof,  and 
to  execute  authorizations  and 
modifications  pertaining  to  such  loans, 
including  waiving  the  limit  of 
$1,500,000  for  major  sovirces  of 
employment  as  permitted  by  section 
7(c)(3)  of  the  Small  Business  Act,  15 
U.S.C.  636(c)(3). 

5.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  disaster  loans. 

6.  To  extend  disbursement  periods 
without  limitation  for  disaster  loans. 

7.  To  determine  eligibility  and  make 
size  determinations  of  disaster  loan 
applicants. 

8.  To  close,  disburse,  and  service 
approved  disaster  loans. 

9.  To  establish  disaster  field  offices 
and  to  obligate  the  Small  Business 
Administration,  through  the  General 
Services  Administration,  for  the  rental 
of  office  space  and  ancillary  services 
and  to  close  disaster  field  offices  when 
no  longer  advisable  to  maintain  such 
offices. 

10.  To  appoint  any  lender  in  the 
processing  area  as  a  processing 
representative. 

11.  To  hire,  reassign,  and  terminate 
disaster  permanent,  cadre,  and 
temporary  employees,  as  necessary. 

12.  To  take  necessary  actions  with 
respect  to  personnel,  Vandal 
management,  and  administrative 
activities. 

13.  To  contract  for  supplies,  materials, 
and  equipment,  printing  (Government 
sources  only),  transportation, 
commimications,  and  spedal  services 
for  the  Agency  pursuant  to  chapter  4  of 


title  41,  U.S.C,  as  amended,  subject  to 
limitations  contained  in  section  257  (a) 
and  (b)  of  that  chapter. 

14.  To  amend,  suspend,  or  revoke 
authority  delegated  to  any  position 
listed  below. 

15.  The  authority  delegated  herein 
may  be  redelegated,  except  for  the 
authority  provided  in  paragraphs  A.l 
and  A.2  above. 

16.  The  authority  delegated  herein 
may  be  exerdsed  by  an  SBA  employee 
offidally  designated  as  Acting  in  such 
position. 

n.  Pursuant  to  the  authority  delegated 
to  the  Assistant  Administrator  for 
Disaster  Assistance,  authority  relating  to 
disaster  assistance  activities  is  hereby 
redelegated  as  follows: 

A.  To  the  Area  Diredor  (Disaster)  as 
follows; 

1.  To  approve,  up  to  $1,000,000,  or 
decline  applications  for  home  and 
business  physical  disaster  loans, 
economic  injury  disaster  loans,  and  all 
other  types  of  disaster  loans  authorized 
to  be  made  by  the  Agency,  including 
reconsideration  thereof,  and  to  execute 
authorizations  and  modifications 
pertaining  to  such  loans. 

2.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  disaster  loans. 

3.  To  authorize  the  acceptance  of 
disaster  loan  applications  after 
expiration  of  the  original  disaster  period 
or  extension  thereof. 

4.  To  determine  eligibility  and  make 
size  determinations  of  disaster  loan 
applicants. 

5.  To  extend  disbursement  periods, 
without  limitations,  for  disaster  loans. 

6.  To  close,  disburse,  and  service 
approved  disaster  loans,  except  loans 
which  the  delegatee  previously 
approved  or  recommended  approval. 

7.  To  establish  disaster  fiela  offices 
and  to  obligate  the  Small  Business 
Administration,  through  the  General 
Services  Administration,  for  the  rental 
of  office  space  and  ancillary  services 
and  to  close  disaster  field  offices  when 
no  longer  advisable  to  maintain  such 
offices. 

8.  To  appoint  any  lender  in  the 
disaster  area  as  a  processing 
representative. 

9.  To  hire,  reassign,  and  terminate 
disaster  permanent,  cadre,  and 
temporary  employees,  as  necessary. 

10.  To  take  necessary  actions  with 
respect  to  personnel,  financial 
management,  and  administrative 
activities. 

11. To  contract  for  supplies,  materials, 
and  equipment,  printing  (Government 
soiurces  only),  transportation, 
commrmications,  and  special  services 
for  the  Agency  pursuant  to  chapter  4  of 
title  41,  U.S.C.,  as  amended,  subject  to 
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limitations  contained  in  section  257  (a) 
and  (b)  of  that  chapter. 

12.  To  amend,  sxispend,  or  revoke 
authority  delegated  to  any  position 
listed  below. 

13.  The  authority  delegated  herein 
may  not  be  redelegated. 

14.  The  authority  delegated  herein 
may  be  exercised  by  an  SBA  employee 
officially  designated  as  Acting  in  that 
position. 

B.  To  the  Assistant  Area  Director  for 
Loan  Processing  as  follows: 

1.  To  approve,  up  to  $1,000,000,  or 
decline  applications  for  home  and 
business  ph3rsical  disaster  loans, 
economic  in)ury  disaster  loans,  and  all 
other  types  of  disaster  loans  authorized 
to  be  made  by  the  Agency,  including 
reconsideration  theirof.  and  to  execute 
authorizations  and  modifications 
pertaining  to  such  loans. 

2.  To  cancel,  reinstate,  modify,  and 
amend  authoi^tions  for  disaster  loans. 

3.  To  autlK^ze  the  acceptance  of 
disastOT  loan  applicaticms  aftw 
expiratitm  of  the  original  disaster  period 
or  extension  thmeof. 

4.  To  determine  eligibility  of  disaster 
loan  applicants. 

5.  To  extend  di^ursement  periods 
without  limitation  for  disastw  loans. 

6.  To  close,  disburse,  and  sovice 
approved  unsecured  disaster  loans, 
except  loans  which  the  delegatee 
previously  approved  or  recommended 
approval. 

7.  The  authcnity  delegated  herein  may 
not  be  redelegated. 

8.  Hie  authority  delegated  herein  may 
be  exercised  by  an  SBA  employee 
officially  designated  as  Acting  in  that 
position. 

C  To  the  Disaster  Branch  Manager  as 
follows: 

1.  To  establish  disaster  branch  field 
offices  and  to  obligate  the  Small 
Business  Administration,  through  the 
General  Services  Adminkrtration,  for  the 
rental  of  office  space  and  ancillary 
services  and  to  close  disaster  field 
offices  when  no  longw  advisable  to 
maintain  such  offices. 

2.  To  authorize  the  acceptance  of 
disaster  loan  applications  after 
expiration  of  the  original  disaster  period 
or  extension  thereof. 

3.  To  hire,  reassign,  and  terminate 
disaster  temporary  employees  as 
necessary,  and  reassign  p«manent  and 
cadre  employees  as  necessary. 

4.  To  take  necessary  actions  with 
respect  to  persoimel,  financial 
management,  and  administrative 
activities. 

5.  To  contract  for  supplies,  materials, 
and  equiinnent.  printing  (Govwnment 
sources  only),  transport^on, 
communicationa,  and  special  services 


for  the  Agency  pursuant  to  chapter  4  of 
title  41,  U.S.C,  as  amended,  subject  to 
the  limitations  contained  in  section 
257(a)  and  (b)  of  that  chapter. 

6.  The  authority  delegated  hmein  may 
not  be  redelegated. 

7.  The  authority  delegated  herein  may 
be  exercised  by  an  SBA  employee 
officially  desigoated  as  Acting  in  that 
position. 

D.  To  the  Superviswy  Loan  Officer 
(Disaster)  as  follows: 

1.  To  approve,  up  to  $750,000,  or 
decline  applications  for  home  and 
business  physical  disaster  loans, 
econmnic  injury  disaster  loans,  and  all 
other  types  of  disaster  loans  authorized 
to  be  made  by  the  Agency,  including 
reconsideration  thereof,  and  to  execute 
authorizations  and  modifications 
pertaining  to  sudi  loans. 

2.  To  cancel,  reinstate,  modify,  and 
amend  authorizaticms  for  disaster  loans. 

3.  To  determine  eligibility  of  disaster 
loan  applicants. 

4.  To  extend  disbursement  periods  for 
disaster  loans  up  to  6  months 
nimulative  (on  fully  imdisbursed  loans 
only). 

5.  To  extond  disbursement  periods  for 
partially  disbursed  disaster  loans  for  up 
to  6  months  per  extension,  without 
cumulative  limitation. 

6.  To  close,  disburse,  and  service 
approved  imsecured  disaster  loans, 
except  loans  which  the  delegatee 
previously  approved  or  recommended 
approval. 

7.  The  authority  delegated  herein  may 
not  be  redelegated. 

E.  To  the  Area  Counsel  (Disaster)  as 
follows: 

1.  To  close,  disburse,  and  service 
approved  disaster  loans.  This  authority 
may  not  be  redelegated. 

2.  To  extend  initial  disbiusement 
period  for  up  to  90  days  for  disaster 
loans  when  there  is  no  impact  on  credit, 
financial  or  repayment  considerations. 
This  authority  may  be  redelegated  to  the 
Attorney,  Area  Office  (Disaster). 

3.  The  authi^ty  delegated  herein  may 
be  exercised  by  an  SBA  employee 
officially  designated  as  Acting  in  that 
position. 

F.  To  the  Attorney,  Area  Office 
(Disaster)  as  follows: 

1.  To  close,  disburse,  and  service 
approved  disaster  loans. 

2.  The  authority  delegated  herein  may 
not  be  redelegated. 

3.  The  authraity  del^ated  horein  may 
be  exercised  by  an  SBA  mnployee 
officially  designated  as  Acting  in  that 
position. 


Dated:  October  20, 1993. 

Ersldne  B.  Bowles, 

Administrator. 

IFR  Doc.  93-26431  Rled  10-26-93;  8:45  am) 
aajJNQ  cooe  toas-oi-M 


DEPARTMBfT  OF  TRANSPORTATION 

Coast  Guard 
[COG  93-068] 

Towing  Safety  Advisory  Committee 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  U.S.C  App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Towing  Safety  Advisory  Committee 
(TSAC)  and  woricgroups.  Preliminary 
meetii^  of  the  TCAC  woricgroups  will 
be  held  on  Thursday,  November  18. 
1993,  in  room  2415  of  U.S.  Coast  Guard 
Headquarters.  These  meetings  are 
scheduled  to  run  from  8:30  a.m.  to  4 
p.m.  Attendance  is  open  to  the  pubtic. 
The  Committee  meeting  will  be  held  on 
Friday,  Novwnber  19, 1993,  from  8:30 

a.m.  to  12  noon  in  the  same  room.  This 
meeting  is  also  open  to  the  public.  The 
agenda  for  the  Committee  meeting 
follows: 

1.  Work^up  Reports 

a.  Model  Com{^y  Concept 

b.  Training  Standards  for  wtry-Level 

c.  Improve  Timeliness  and 
Effectiveness  of  Regulation  Input 

2.  Other  Topics  of  Discussion 
With  advance  notice,  and  at  the 

discretion  of  the  Chairman,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Persons  wishing  to 
present  oral  statements  should  notify 
the  TSAC  Executive  Director  no  later 
than  the  day  before  the  meeting. 

Written  statements  or  materials  may 
be  submitted  for  presentation  to  the 
Committee  at  any  time;  however  to 
ensure  distribution  to  each  Committee 
member,  20  copies  of  the  written 
material  should  be  submitted  to  the 
Executive  Director  by  November  14. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Roger  M.  Dent,  Towing  Safety 
Advisory  Committee,  room  1300,  U.S. 
Coast  Guard  Headquarters  (G-4^fTH), 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001,  (202)  267-2206. 

Dated:  Octobo’  14, 1993. 

R.C  North, 

Ckiptam,  U.S.  Coast  Guard,  Acting  Chief, 
Office  ojf  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  93-26467  Filed  10-26-93;  8:45  am) 
BtUJNQ  CODE  tetO-M-M 


Federal  Register  /  Vol.  58,  No.  206  /  Wednesday,  October  27,  1993  /  Notices 


57893 


Federal  Aviation  Administration 

FAA  To  Sponsor  National  Aviation 
Weather  Users’  Forum 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
(O  advise  the  public  of  a  joint 
govemment/industry  forum,  the 
National  Aviation  Weather  Users’ 
Forum.  The  purpose  of  the  forum  is  to 
develop  a  federal/industry  consensus  on 
industry  service  needs,  service 
priorities,  and  on  federal-versus-private 
sector  responsibilities  for  provision  of 
services. 

DATES:  The  forum  is  scheduled  for 
Tuesday,  November  30,  through 
Thursday,  December  2, 1993. 

ADDRESSES:  The  National  Aviation 
Weather  Users’  Forum  will  be  held  at 
the  Sheraton  Reston  Hotel,  11810 
Sunrise  Valley  Drive,  Reston,  Virginia 
22091. 

FOR  FURTHER  INFORMATION  CONTACT: 

Call  Systems  Resoiirce  Management, 

Inc.  at  (301)  949-7477,  or  send  facsimile 
inquiries  to  (301)  949-5154  to  the 
attention  of  Ms.  Bernadette  Macias. 

SUPPLEMENTARY  INFORMATION:  'The 
National  Aviation  Weather  Users’ 

Forum  is  a  follow-on  step  to  the 
National  Aviation  Weather  Program 
Plan  completed  last  autumn.  The  results 
of  the  forum  will  complement  the 
recently  completed  assessment  by  the 
FAA  Air  Traffic  Weather  Requirements 
Team  of  air  traffic  operational  weather 
needs  for  weather  information. 

Weather  forum  participants  will  have 
access  to  vendors  and  e)^ibits, 
laboratory  demonstrations, 
presentations,  and  working  groups  to 
generate  recommendations  to  the  FAA 
and  the  National  Weather  Service 
(NWS).  These  near  and  long  term 
recommendations  will  be  reported 
during  the  plenary  session  on  the  final 
afternoon  to  a  panel  selected  from 
senior  executives  from  the  FAA,  the 
NWS,  and  associations. 

A  pre-conference  document  will  be 
mailed  to  all  registrants  upon  receipt  of 
their  completed  registration  form  and 
$65.00  fee.  All  interested  parties  are 
encouraged  to  attend. 

E.T.  Harris,  , 

Director,  Office  of  System  Capacity  and 
Requirements. 

(FR  Doc.  93-26472  Filed  10-26-93;  8:45  am) 
BILLINCI  CODE  4«10-13-M 


[Summary  Notica  No.  PE-93-46] 

PatKIona  for  Exomption;  Summary  of 
Petitions  Racalvad;  Diapoaitlons  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  receiv^  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  svunmary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  afreet  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  16, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Adr^nistration,  Office  of  the 
Chief  Coimsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  I)ocket  No. _ ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

’The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  9156, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (AI^-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

’This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  October  22, 
1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  fior  Exemption 

Docket  No.;  27465 

Petitioner:  Mr.  Douglas  A.  Klybert 


Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  fly  in  Part  121  air  carrier  operations 
after  his  60th  birthday. 

Docket  No.:  27468 

Petitioner:  Mr.  Monty  K.  Blatt 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought/ 
Disj^sition:  To  permit  the  petitioner 
to  fly  in  Part  121  air  carrier  operations 
after  his  60th  birthday. 

Dispostions  of  Petitions 

Docket  No.:  117CE 

Petitioner:  Cessna  Aircraft  Co. 

Sections  of  the  FAR  Affected:  14  CFR 
23.181(b) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Cessna  Aircraft 
Co.  to  amend  the  Model  525  type 
certificate  utilizing  the  directional 
stability  damping  criterion  of  §  25.181 
in  lieu  of  the  damping  criterion  of 
§  23.181(b) 

Grant,  October  1, 1993,  Exemption  No. 
5759 

Docket  No.:  27293 

Petitioner:  Darby  Aviation  _ 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Dis^sition:  To  amend  Exemption  No. 
5726  to  include  the  installation  and 
removal  of  stretchers  during  cabin 
configuration  changes  for  ambulance 
service. 

Grant,  October  14, 1993,  Exemption  No. 
5726A 

Docket  No.:  27419' 

Petitioner:  Mr.  John  H.  Yoimg,  Jr. 

Sections  of  the  FAR  Affected:  14  CFR 
61.39 

Description  of  Relief  Sought:  To  be 
eligible  for  a  flight  test  even  though 
more  than  24  months  have  elapsed 
since  you  passed  the  required  written 
examination. 

Denial,  October  14, 1993,  Exemption 
No.  5764 

[FR  Doc.  93-26470  Filed  10-26-93;  8:45  am] 

BIUJNQ  CODE  4»10-1S-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  General 
Aviation  Operations  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 
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DATES:  The  meting  will  be  held  on 
November  10, 1903,  at  10  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters,  800  Independence 
Avenue,  SW.,  Washington,  DC,  in  room 
302. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  Ron  Myres,  Assistant  Executive 
EHrector  for  General  Aviation 
Operations,  Flight  Standards  Service 
(AFS-850),  800  Independence  Avenue, 
SW.,  Wasl^gton,  DC  20591,  Telephone; 
(202)  267-8150;  FAX:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Comn^ttee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation  . 
Rulemaking  Advisory  Committee  to 
discuss  general  avlaticm  operations 
issues  to  be  held  on  November  10, 1993, 
at  10  a.m.,  at  the  FAA  Headquarters,  800 
Independence  Avenue,  SW., 
Was^gton,  DC,  in  room  302.  The 
agenda  for  this  meeting  will  include 
progress  reports  from  die  IFR  Fuel 
Reserve  and  Part  103  (Ultralight 
Vehicles)  Working  Groiqis.  In  addition, 
the  Operations  Over  the  High  Seas 
Working  Group  vrill  present  its 
recommendation  to  the  ARAC 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  ^e  meeting. 
Arrangements  may  be  made  by 
contracting  the  person  listed  under  the 
heading  “FOR  FURTHER  INFORMATION 
CONTACT.” 

Because  of  increased  security  in 
Federal  Buildings,  members  of  the 
public  who  wish  to  attend  are  advised 
to  arrive  in  sufficient  time  to  be  cleared 
through  building  security. 


Issued  in  Washington,  DC,  on  October  20, 
1993. 

Ron  Myras, 

Assistant  Executive  Director  for  General 
Aviation  Operations,  Aviatim  Rulemaking 
Advisory  Committee. 

[FR  Doc  93-26471  Filed  10-26-93;  8:4S  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Sendee 

AppHcstton  for  Recordation  of  Trade 
Name:  ‘*CaiHomla  Silk  Collection” 

ACTION:  Notice  of  application  for 
recordation  of  trade  name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  §  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C 
1124),  of  the  trade  name  “CALIFORNIA 
SILK  COLLECTION,”  used  by  CaUfomia 
Silk  Collection,  a  corporation  organized 
under  the  laws  of  the  State  of  Califomia, 
located  at  4829  S.  Eastern  Avenue,  Bell, 
Califomia. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  men 
and  ladies  garments  made  with  silk  and 
other  natiue  fabric  textile. 

Before  final  actian  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  reoordatlon 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATES:  Comments  must  be  received  on 
or  before  December  27, 1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue. 
NW.,  (FYanklin  Court),  Washington,  DC 
20229. 

FOR  FURTHER  BtFORMATION  CONTACT: 
Delois  P.  Cooper,  InteUectual  Property 
Rights  Brandi,  1301  Constitution 
Avenue  NW.,  (Franklin  Court), 
Washington  DC  20229  (202-482-6960). 


Dated:  October  18, 1993. 

John  F.  Atwood, 

Chief,  InteUectual  Property  Rigkts  Branch. 
(FR  Doc  93-26369  Filed  10-26-93;  8:45  am) 
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Application  for  Recordation  of  Trade 
Name:  “Superior  Seedleea  Grape  Co.” 

ACTION:  Notice  of  application  for 
recordation  of  trade  name. 


SUMMARY:  Application  has  been  filed 
pursuant  to  $  133.12,  Customs 
Regulations  (19  CFR  133.12),  fca*  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  “SUPERIOR 
SEEDLESS  GRAPE  CO.,”  used  by  Sun 
World,  Inc.  a  corooration  organized 
under  the  laws  of  the  State  of  Delaware, 
located  at  P.O.  Box  1028,  53-990 
Enterprise  Way.  Coachella,  Califomia 
92236. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  table 
grapes. 

^fore  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATES:  Comments  must  be  received  on 
or  before  December  27, 1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue, 
NW.,  (FYanklin  Court),  Washington,  DC 
20229. 

FOR  FURTHER  MFORMATION  CONTACT: 
Delois  P.  Cooper,  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue,  NW.,  (Franklin  Court), 
Washington.  DC  20229  (202-482-6960). 

Dated;  October  18, 1993. 

John  F.  Atwood. 

Chis/,  Intellectual  Property  Rights  Branch. 

.  [FR  Doc.  93-26368  Piled  10-26-93;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Regtxter 
VoL  68,  No.  206 
Wednesday,  October  27,  1993 


This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  ‘TBovemment  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  5S2b(eH3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
November  1, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
N.W.,  Washington,  D.C  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meetiztg. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 


Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
b^re  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  22, 1993. 

Jennifer  J.  Johnson, 

Assoctate  Secretoiy  of  the  Board. 

[FR  Doc.  93-26518  Filed  10-25-93;  12:38 
pmj 
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UNITEO  STATES  INTERNATIONAL  TRADE 

COMMISSION 

(USITC  SB-93-331 

TWE  AND  DATE:  November  16, 1993  at 
10:00  a.m. 

PLACE:  Room  101, 500  E  Street  SW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 


2.  Minutes. 

3.  Ratificadon  List 

4.  Inv.  No.  731-TA-638  (Final)  (Stainless 
Steel  Wire  Rod  from  India) — briefing  and 
vote. 

5.  FY  1994  Expendlttue  Plan.  FY 1994 
Staffing  Plan  and  FY  1995  Appropriation 
Request 

6.  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduded  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  October  22, 1993. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  93-26551  Filed  10-25-93;  12:39 
pml 
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Environmental 
Protection  Agency 

40  CFR  Parts  9  and  63 
National  Emission  Standards  for 
Hazardous  Air  PoHutants  for  Source 
Categories  and  for  Coke  Oven  Batteries; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 
[AD-FRL-4793-6] 

RIN2060-A067 

National  Emission  Standards  for 
Haaardous  Air  Pollutants  for  Source 
Categories  and  for  Coke  Oven 
Batteries 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  On  December  4, 1992  (57  FR 
57534),  the  EPA  proposed  national 
emission  standard  for  the  control  of 
emissions  from  new  and  existing  coke 
oven  batteries.  This  action  promulgates 
the  national  emission  standards  and 
Methods  303  and  303A  for  the 
determination  of  visible  emissions  from 
by-product  and  nonrecovery  coke  oven 
batteries.  These  standards  implement 
section  112  of  the  Clean  Air  Act  (Act), 
which  reqxiires  the  Administrator  to 
regulate  emissions  of  hazardous  air 
pollutants  listed  in  section  112(b)  of  the 
Act,  one  of  which  is  coke  oven 
emissions.  The  final  standards  also 
implement  section  112(d)(8)  of  the  Act, 
wldch  contains  provisions  specific  to 
the  regulation  of  coke  oven  emissions. 
DATES:  Effective  Date:  October  27, 1993. 

See  SUPPLEMENTARY  MFORMATION 
section  concerning  Judicial  Review. 
ADDRESSES:  Docket.  A  docket,  number 
A-79-15,  containing  information 
considered  during  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  between  8:30  a.m.  and 
3:30  p.m.,  Monday  through  Friday,  at 
the  EPA‘s  Air  Dod:et  Sermon  (L.E-131), 
Waterside  Mall.  Room  M1500, 1st  Floor, 
Gallery  1, 401 M  Street  SW., 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTtCR  INFORMATION  CONTACT: 
Amanda  Agnew,  Standards 
Development  Branch.  Emission 
Standards  Division  (MD-13),  U.S. 
Enviroiunental  Protection  Agency. 
Research  Triangle  Park,  NorUi  Cwolina 
27711,  telephone  (919)  541-5268. 

SUPPLEMENTARY  MFORMATION: 

I.  The  Standards 
A.  Background 

The  1990  Amendments  to  the  Clean 
Air  Act  establish  specific  requirements 
for  the  development  of  regulations 
governing  coke  oven  emissions.  Under 
section  112(d)(8),  the  EPA  must 
promulgate  standards  based  on 
maximum  achievable  control 


technolo^  (MACT)  for  coke  oven 
batteries  by  December  31, 1992.  The 
MACT  standards  for  existing  sources 
can  be  no  less  stringent  than  the  best 
performing  12  percent  of  existing 
sources,  and  standards  for  new  sources 
cannot  be  less  stringent  than  the  limit 
achieved  in  practice  by  the  best 
controlled  existing  source.  In  addition, 
the  MACT  standards  for  coke  oven 
batteries  must  require,  at  a  minimum, 
that  coke  oven  emissions  from  each 
battery  not  exceed  the  following  short¬ 
term  limits:  8  percent  leaking  doors,  1 
percent  leaking  topside  port  lids,  5 
percent  leaking  o^ake  system(s),  and  16 
seconds  of  visible  emissions  per  charge 
(with  no  exclusion  for  emissions  during 
the  period  after  the  closing  of  self¬ 
sealing  oven  doors).  In  establishing  the 
standards,  the  EPA  must  evaluate  the 
use  of  luting  compounds  to  prevent 
door  leaks.  (See  section  112(d)(8)(A)(i).) 
The  EPA  alra  must  evaluate  use  of 
Thompson  honrecovery  coke  oven 
batteries  and  other  nonrecovery 
technologies  as  the  basis  of  standards 
for  new  batteries.  (See  section 
112(d)(8)(A)(ii).)  The  EPA  is  also  to 
promulgate  work  practice  regulations 
for  new  and  existing  coke  oven 
batteries.  These  reg^tions  are  to 
require,  as  appropriate: 

The  use  of  sodium  silicate  (or  equivalent) 
luting  conqMunds  if  EPA  determines  that  the 
use  of  sodium  silicate  is  an  effoctive  means 
of  emissions  control  and  is  achievable,  taking 
into  account  costs  and  reasonable 
commercial  warranties  for  doors  and  related 
equipment  *  *  *  and  jamb  cleaning 
practices.  (See  sections  112(d)(8)(B)(i)  and 
112(d)(8)(BKii).) 

In  addition  to  these  technology-based 
standards,  the  EPA  is  required  to 
promulgate  standards  to  address  the  risk 
remaining  after  technology-based 
standards  are  imposed.  The  EPA  is  to 
issue  these  standards  for  coke  oven 
batteries  within  8  years  of  promulgation 
of  the  MACT  standards.  (Sm  section 
112(f)(2)(C).)  This  technology-based 
rulemalf^g  does  not  depend  on  the  risk 
analysis  of  the  Regulatory  Impact 
Analysis  (RIA),  and  that  analysis  wrill  be 
revisited  before  any  risk-based  standard 
rulemaking  for  coke  oven  emissions. 

Existing  coke  oven  batteries  must 
comply  with  the  MACT  standards  by 
December  31, 1995.  (See  section 
112(d)(8)(A).)  The  compliance  date  for 
meeting  residual  risk  standards  is 
within  90  days  of  promulgation,  which 
may  be  extended  up  to  2  years  under 
certain  circumstances.  (See  sections 
112(0(3H4).)  However,  the  Act 
provides  an  extension  of  the  residual 
risk  standards  for  coke  oven  batteries 
until  January  1, 2020,  provided  the 
owner  or  operator  of  a  coke  oven  battery 


complies  with  technology-based 
standards  on  an  accelerated  basis  and 
that  these  technology-based  standards 
become  more  stringent  over  time. 

Under  the  extension  track,  to  receive 
the  deferral  of  the  compliance  date  imtil 
the  year  2020,  the  owner  or  operator 
must  achieve  the  following  short-term 
emission  limitations  by  November  15. 
1993;  (1)  16  seconds  of  visible  emissions 
per  charge,  (2)  8  percent  leaking  coke 
oven  doors,  (3)  1  percent  leaking  topside 
port  lids,  and  (4)  5  percent  leaking 
ofttake  systems.  In  addition,  by  January 
1, 1998,  the  battery  must  meet  an 
emission  limitation  that  reflects  the 
lowest  achievable  emission  rate  (LAER), 
as  defined  in  section  171  of  the  Act.  The 
LAER  regulations  may  be  no  less 
stringent  than  the  following  short-term 
limits:  3  percent  leaking  doors  on 
batteries  with  doors  less  than  6  m  in 
height  (i.e.,  a  "short"  coke  oven  battery) 
and  5  percent  leaking  doors  on  batteries 
with  doors  6  m  or  more  in  height  (i.e., 
a  “tall”  coke  oven  battery),  1  percent 
leaking  tc^side  port  lids,  4  percent 
leaking  omake  systems,  ana  16  seconds 
of  visible  emissions  per  charge.  (The 
Administrator  may  consider  an 
exclusion  for  emissions  from  doors 
during  the  period  after  the  closing  of 
self-sealing  doors  or  the  total  mass 
emissions  equivalent) 

In  the  LA^  rulemaking,  the  EPA 
must  establish  an  appropriate 
measurement  methodology  for 
determining  compliance  fra  coke  oven 
doors.  The  measurement  methodology 
must  consider  alternative  methods  that 
reflect  the  best  technology  and  practices 
actually  applied  in  the  affected 
industries  and  must  ensure  that  the  final 
test  methods  are  consistent  with  the 
performance  of  such  best  technologies 
and  practices.  Section  112(i)(8)  requires 
that,  if  the  LAER  standard  is  not 
promulgated  by  January  1, 1998,  the 
following  short-term  liWts  must  be 
achieved;  (1)  3  percent  lealdng  doors 
(for  short  coke  oven  batteries).  (2)  5 
ercent  leaking  doors  (for  tall  coke  oven 
atteries),  (3)  1  percent  leaking  topside 
port  lids,  (4)  4  percent  leaking  offtake 
system(s),  and  (5)  16  seconds  of  visible 
emissions  per  charge,  or  the  total  mass 
emissions  equivalent,  vrith  no 
exclusions  for  emissions  during  the 
period  after  the  closing  of  self-sealing 
doors.  (See  section  112(i)(8)(B)(ii).) 

The  EPA  must  review  and  revise  the 
LAER  standard,  as  necessary,  by  January 
1,  2007.  (See  section  112(i)(8)(C).)  To 
continue  to  qualify  for  the  deferral  of 
the  compliance  date  for  the  residual  risk 
standards,  the  owner  or  operator  must 
meet  any  revised  LAER  limits  by  the 
year  2010.  (See  section  112(i)(8)(C).)  The 
owner  or  operator  also  must  make 
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available  to  the  surroimding  community 
by  January  1,  2000,  the  results  of  any 
risk  assessment  performed  by  the  EPA 
to  determine  the  appropriate  level  of  a 
residual  risk  standard.  (See  section 

n2|i)(8)(E).) 

Section  112(i)(8)(D)  of  the  Act 
provides  that,  at  any  time  prior  to 
January  1, 1998,  an  owner  or  operator 
may  elect  to  comply  with  residual  risk 
standards  under  section  112(f)  by  the 
required  date  rather  than  comply  with 
the  LAER  and  revised  LAER  standards 
and  compliance  dates.  Thus,  coke  oven 
batteries  can  opt  out  of  the  extension 
track.  However,  the  owner  or  operator 
would  be  legally  bound  to  comply  with 
the  1995  MACT  standards  and  the 
residual  risk  standards  as  of  January  1, 
2003.  If  EPA  has  not  promulgated 
industry-wide  residual  risk  standards  by 
that  time,  the  EPA  must  promulgate 
residua]  risk  standards  for  those 


batteries  that  choose  to  meet  residual 
risk  standards  by  2003. 

B.  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
judicial  review  of  national  emission 
standards  for  a  hazardous  air  pollutant 
(NESHAP)  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today’s 
publication  of  this  rule.  Under  section 
307(b)(2)  of  the  Act,  the  requirements 
that  are  the  subject  of  today's  notice 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  the 
EPA  to  enforce  these  requirements. 

C.  Summary  of  Final  Rule 

Applicability.  The  final  standards 
apply  to  all  existing  coke  oven  batteries, 
including  by-product  and  nonrecovery 
coke  oven  batteries,  and  to  all  new  coke 
oven  batteries  constructed  on  or  after 


December  4, 1992.  A  "by-product  coke 
oven  battery"  is  defined  as  a  source 
consisting  of  a  group  of  ovens  connected 
by  common  walls,  where  coal  undergoes 
destructive  distillation  imder  positive 
pressure  to  produce  coke  and  coke  oven 
gas  fiom  which  by-products  are 
recovered.  In  a  "nonrecovery  coke  oven 
battery,”  the  coal  undergoes  destructive 
distillation  under  negative  pressure  to 
produce  coke;  the  coke  oven  gas  is 
combusted  and  by-products  are  not 
recovered.  The  list  of  operating  coke 
oven  batteries  as  of  April  1, 1992,  in 
appendix  A  to  the  rule,  will  be  used  to 
resolve  any  disputes  that  may  arise 
concerning  whether  particular  groups  of 
ovens  should  be  regaled  as  a  single 
battery  under  these  regulations. 

Emission  standards.  The  emission 
limitations  included  in  the  final  rule  for 
existing  by-product  coke  oven  batteries 
are  shown  in  Table  1. 


Table  l.— Emission  Limits  for  Existing  By-Product  Batteries^ 


Emission  points  | 

i 

MACT  track  limits 

i _ . 

LAER  exterrsion  track  limits 

!  12/31/95 

01/01/03 

11/15/93  \ 

01/01/98 

01/01/10 

Tall  doors,  PLD . 

eo 

5.5  S 

1  7.0  i 

4.3 ; 

4.0 

Foundry  doors,  PLD . 

5.5 

5.0  i 

i  '  7.0 

4.3 

4.0 

All  other  doors  PLD  _ _ _ 

1  5.5  : 

5.0 

7.0  i 

38 

3.3 

Uds  PLL . ' . . . . . . .  i 

0.6 

0.6 

0.83  1 

0.4 

04 

Offtakes,  PLO . 

. i 

1  3.0  1 

3.0  i 

4.2  : 

2.5 : 

2.5 

Charging,  s/charge . 

. . :  i 

i  «  : 

12  1 

12  1 

12 

12 

PLD  =  Percent  letiking  doors;  PLL  =  Percent  leaking  lids; 

PLO  *  Percent  leaking  offtakes. 

*  The  1 1/15/93  numbers  are  the  30-run  limits  that  are  equivalent  to  the  November  1993  extension  track  limits  giver.  In  the  Act,  which  are  3-run 
limits.  The  dates  that  are  given  in  the  table  are  the  compliance  dates  for  existtng  batteries. 


The  final  standards  require  that,  by 
December  31, 1995,  coke  oven 
emissions  from  each  existing  by-product 
coke  oven  battery  not  exceed;  (1)  5.5 
percent  leaking  doors  for  short  batteries 
and  6.0  percent  leaking  doors  for  tall 
batteries,  (2)  0.6  percent  leaking  topside 
port  lids,  (3)  3.0  percent  leaking  offtake 
system(s),  and  (4)  12  seconds  of  visible 
emissions  per  charge.  On  and  after 
January  1,  2003,  leaking  doors  for  tall 
by-product  coke  oven  batteries  are 
limited  to  5.5  percent,  and  emissions 
from  short  batteries  must  decrease  to  5.0 
percent  leaking  doors.  These  2003 
standards  are  applicable  unless  more 
stringent  residu^  risk-based  standards 
are  promulgated  imder  section  112(f). 
Unless  otherwise  noted,  compliance 
with  visible  emission  standards  is 
determined  on  a  30-observation  rolling 
average  basis. 

Visiole  emission  limitations  for  a  new 
by-product  coke  oven  battery 
constructed  at  a  new  coke  plant 
("greenfield”  construction)  and  for  a 
new  battery  constructed  at  an  existing 
coke  plant  if  it  results  in  an  increase  in 


the  plant’s  coke  capacity,  are  based  on 
the  emission  control  performance 
achieved  by  nonrecovery  coke  oven 
batteries,  which  are  0.0  percent  leaking 
doors,  topside  port  lids,  and  offtake 
system(s)  and  34  seconds  of  visible 
emissions  per  charge. 

The  final  standards  also  address  by¬ 
product  recovery  batteries  that  may  use 
a  new  technology  in  the  futiire,  such  as 
larger  ovens,  operation  imder  negative 
pressure,  or  a  process  with  emission 
points  difierent  from  those  identified  in 
this  rule.  After  December  4, 1992,  an 
owner  or  operator  who  constructs  a  new 
by-product  coke  oven  battery  or 
reconstructs  a  by-product  coke  oven 
battery  and  uses  a  new  by-product 
recovery  technology  must  apply  for  a 
case-by-case  determination  of  applicable 
emission  limitations.  These  case-by-case 
hmits  must  be  more  stringent  than  4.0 
percent  leaking  doors  for  tall  batteries, 
3.3  percent  lemung  doors  for  short 
batteries,  0.4  percent  leaking  lids,  2.5 
percent  leaking  offtakes,  and  12  seconds 
per  charge,  or  less  than  the  equivalent 


level  of  mass  emissions  associated  with 
these  visible  emission  limits. 

For  door  emissions  from  new  and 
existing  nonrecovery  coke  oven 
batteries,  the  NESHAP  provides  an 
option  of  either:  (1)  Meeting  and 
recording  an  emission  limitation  of  0.0 
percent  leaking  doors,  or  (2)  monitoring 
and  recording  the  pressiire  in  each  oven 
or  common  battery  tunnel  at  least  once 
each  day  to  ensure  that  the  ovens  are 
operated  under  negative  pressure.  For 
charging  on  existing  nonrecovery 
batteries,  the  owner  or  operator  must 
implement  specific  work  practices.  New 
nonrecovery  batteries  must  install, 
operate,  and  maintain  an  emission 
control  system  for  the  capture  and 
control  of  charging  emissions.  If  new 
nonrecovery  batteries  are  constructed 
with  lids  or  offtake  systems,  these 
batteries  must  meet  limits  of  0  percent 
leaking  topside  port  lids  and  0  percent 
leaking  offiake  system(s). 

Standards  for  extension  of 
compliance.  As  provided  under  section 
112(i)(8)  of  the  Act,  the  owner  or 
operator  of  an  existing  coke  oven  battery 
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may  choose  to  comply  with  alternative 
emission  standards  to  qualify  for  an 
extension  of  the  compliance  date  for 
residual  risk  standard  By  November 
15. 1993.  coke  oven  emissions  from 
existing  by-product  coke  oven  batteries 
are  not  to  exceed  7.0  percent  leaking 
doors.  0.83  percent  leaking  topside  port 
lids.  4.2  percent  leaking  ofitake 
system(s).  and  12  seconds  of  visible 
emissions  per  charge.  For  nonrecovery 
batteries  seeking  an  extensimi  of  the 
compliance  date  fat  residual  risk,  the 
owner  or  operator  must  meet  the  MACT 
standards  iat  nonrecovery  batteries  by 
November  15. 1993.  No  additional 
requirements  are  included  in  the  rule 
for  LAER  fw  nonrecovery  batteries. 

The  final  standards  incorporate  a 
tiered  approach  for  LAER  for  door  leaks 
at  existi^  by-product  coke  oven 
batteries  on  this  compliance  track  and 
one  set  of  limits  for  LAER  for  the  other 
emission  points.  By  January  1. 1998. 
emissions  are  to  be  limited  to:  (1)  4.3 
percent  leaking  doors  for  tall  batteries 
and  batteries  owned  or  operated  by 
foundry  coke  producers.  (2)  3.8  percent 
leaking  doors  for  all  other  by-prrauct 
coke  oven  batteries.  (3)  0.4  percent 
leak^  tc^side  port  lids.  (4)  2.5  percent 
leaking  ontakes.  and  (5)  12  seconds  of 
visible  emissions  per  charge.  By  January 
1. 2010.  emissions  are  to  oe  reduced  to 
4.0  percent  leaking  doors  for  tall 
batteries  and  batteries  owned  or 
operated  by  foimdry  coke  producers, 
and  to  3.3  percent  leaking  doors  for  all 
other  by-product  coke  oven  batteries, 
unless  the  Administrator  has 
established  a  more  stringent  emission 
limitation  under  section  112(i)(8)(C).  As 
an  alternative  to  the  LAER  li^ts  for 
percent  leaking  doors,  the  owner  or 
operator  of  a  coke  oven  battery  with 
fewer  than  30  ovens  may  comply  with 
a  30-nm  average  of  two  or  fewer  leeJdng 
coke  oven  doors  per  battery  in  Ueu  of 
the  emission  limitations  to  be  achieved 
by  1998  and  2010. 

The  construction  of  a  new  battery  at 
an  existing  plant  without  an  increase  in 
the  plant's  ^sign  capacity  for  coke 
proauction  is  termed  a  "brownfield" 
battery,  and  the  complete  reconstruction 
of  a  battery  fiom  the  existing  pad, 
without  an  increase  in  the  plant’s  design 
capacity  for  coke,  is  called  a  “padup 
rebuild."  Visible  emissions  from  all 
brownfield  or  padup  rebuild  by-product 
coke  oven  batteries  (except  specific 
grandfethered  batteries  noted  below)  are 
limited  to  3.3  percent  leaking  doors  for 
short  batteries,  4.0  percent  leaking  doors 
for  tall  batteries,  0.4  percent  leakl^ 
topside  port  lids,  2.5  percent  leaking 
o^ake  system(s).  and  12  seconds  of 
visible  emissions  per  charge.  If  these 
grandfethered  batteries  do  not 


commence  construction  by  July  1, 1996, 
or  1  year  after  obtaiifing  a  construction 
permit  (whichever  is  earlier),  then  they 
are  subject  to  the  more  stringent  LAER 
limits:  otherwise,  they  are  siifoject  to  the 
January  1, 1998,  LAER  limits.  The 
batteries  eligible  to  be  rebuilt  under  this 
grandfather  provision  are  Bethlehem 
Steel’s  Bums  Harbor  No.  2  battery. 
National  Steel’s  Great  Lakes  No.  4 
battery,  and  Koppers’  Woodward  No.  3 
battery, 

Unaer  oistomary  industry  practice,  a 
"padup  rebuild"  occurs  when  the 
existing  brickwork  of  a  battery  is 
removed  and  a  replacement  liattery  is 
constructed  on  the  old  pad.  Under  the 
final  mle,  a  "padup  r^uild"  includes 
any  rebuilding  project  that  efrectively 
constitutes  a  replarament  of  the  battery 
above  the  pad,  even  if  some  portion  of 
the  brickwork  above  the  pad  is  retained 
(e.g.,  an  end  wall  or  several  courses  of 
bricks  above  the  pad).  Thus,  a  different 
test  is  applied  than  the  traditional 
"reconstnicdon"  test,  which  focuses  on 
whethw  the  source  is  substantially 
rebuilt.  In  other  words,  the  term  "padup 
rebuild"  is  not  synonymous  with  the 
traditional  term  "reconstruction." 
However,  any  attempt  to  circumvent 
inappropriately  the  more  stringent  door 
leak  requirement  applicable  to  padup 
rebuilds  will  be  found  to  constitute  a 
padup  rebuild.  Accordingly,  the  rule 
provides  the  Administrator  (or 
delegated  State  or  local  agency)  the 
authority  to  determine  whether  a  project 
is  a  “padup  rebuild." 

Batteries  that  were  shut  down  but  not 
dismantled  ("cold-idle  batteries")  (m  or 
after  November  15. 1990,  can  qui^fy  for 
the  extension  trade  Upon  restarting 
these  batteries  must  meet  the  LAER 
limits  for  existing  batteries  and,  if  they 
are  brownfield  or  padup  rebuild 
batteries,  they  must  med  the  more 
stringent  lA^  requirements  for  these 
types  of  batteries.  Batteries  that  were 
placed  on  cold  idle  prior  to  November 
15, 1990,  may  also  qualify  for  the 
extension  track  up  to  a  tc^  design 
capadty  for  coke  of  2.7  million  Mg/yr, 
wUch  is  based  on  10  percent  of  the  total 
coke  capacity  at  the  end  of  1990.  The 
EPA  will  process  applications  on  a  "first 
come-first  served  bads.”  Hie 
procedures  indude  provisions  under 
which  an  approval  will  lapse  %vhere  a 
serious  intention  to  use  the  oqiadty  has 
not  been  demonstrated.  If  an  approval 
lapses,  the  capadty  of  the  battery  is  not 
induded  in  the  2.7  million  Mg/yr  limit. 
After  approval,  the  battery  must  meet 
the  emission  limits  described  above  for 
other  cold-idle  batteries. 

The  rules  also  provide  alternative 
do(»r  leak  stands^,  to  be  developed  on 
a  case-by-case  basis,  for  coke  oven 


batteries  equipped  with  sheds.  (Sheds 
are  enclosures  attached  to  the  side  of  a 
battery  that  capture  emissions  and  route 
them  to  control  devices.)  Using  the 
procedure  described  in  ^e  rule,  the 
owner  or  operator  may  use  an 
alternative  emission  limitation  for  door 
leaks  from  a  new  or  existing  coke  oven 
battery  equipped  with  a  sh^  and 
emission  control  device.  The  alternative 
is  expressed  as  the  allowable  percent 
leaking  doors  for  doors  that  are 
controlled  by  the  shed,  an  opacity  limit 
for  the  control  device,  requirements  to 
ensure  that  the  structural  integrity  of  the 
shed  is  maintained,  end  requirements  to 
ensure  that  the  shed’s  evacuation  rate  is 
maintained.  An  alternative  emission 
limit  will  be  approved  if  it  is  ^own  that 
the  alternative  achieves  a  reduction  in 
coke  oven  emissions  from  the  doors 
equal  to  or  greater  than  the  emission 
reduction  that  would  be  achieved  by 
door  leak  emission  controls  installed  to 
meet  the  emission  limitations  in  the 
final  standards.  'The  determination  of 
eqtiivalency  is  based  on  maintaining  an 
equivalent  or  lower  mass  emission  rate 
for  coke  oven  emissions  emitted  from 
the  shed’s  control  device.  Inspections 
for  door  leaks  under  the  shed  are  to  be 
performed  by  the  applicable 
enforcement  agency  on  a  specified 
schedule  (weekly  nr  montUy). 

Test  methods  and  inspections.  Each  of 
the  visible  emission  limitations  is  based 
on  a  30-run  average.  To  determine 
compliance,  a  daily  (once  a  day  for  7 
days)  performance  test  is  to  be 
conducted  for  each  coke  oven  battery 
using  Method  303,  "Determination  of 
Visible  Emissions  from  By-product  Coke 
Oven  Batteries,”  or  Method  303A, 
"Determination  of  Visible  Emissions 
from  Nonrecoveiy  Coke  Oven 
Batteries." 

The  procedures  described  in  Method 
303  require  the  observer  to  walk  the 
topside  center  line  of  by-product  coke 
oven  batteries  and  coimt  the  number  of 
topside  port  lids  and  offtake  systems 
from  wmeh  any  visible  emissions  are 
observed.  To  record  leaks  in  the 
collecting  main,  the  observer  is  required 
to  walk  along  the  topside  edge  closest  to 
the  main  and  on  the  catwalk  over  the 
main.  Methods  303  and  303A  require 
the  observer  to  count  leaking  coke  oven 
doors  on  by-product  and  nonrecovery 
ovens  as  the  observer  traverses  the  coke 
oven  battery  at  ^und  level. 

Various  situations  may  arise  that 
prevent  the  observer  from  viewing  a 
door  or  a  series  of  doors.  Prior  to  &e 
door  inspection,  the  owner  or  operator 
may  temporarily  suspend  charging 
operations  for  t^  duration  of  ^e 
inspection  so  that  all  of  the  doors  can 
be  viewed  by  the  inspector.  'Two  options 
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are  included  in  the  method  for  dealing 
with  obstructions  to  view:  (1)  Stop  the 
stopwatch  and  wait  for  the  equipment  to 
move  or  for  the  fogitive  emissions  to 
dissipate  before  completing  the  traverse, 
or  (2)  stop  the  stopwatch,  skip  the 
affected  ovens,  and  move  to  a  position 
to  continue  the  traverse.  If  using  the 
second  option,  the  observer  must  return 
and  inspect  the  affected  ovens  after 
completion  of  the  traverse.  If  the 
eqmpment  or  fugitive  emissions  are  sUll 
preventing  the  observer  from  viewing 
the  doors,  then  the  affected  doors  may 
be  coimted  as  not  observed.  If  option  2 
is  used  because  of  doors  blocked  by 
machines  during  charging  operations, 
then,  of  the  affected  doors,  the  observer 
must  exclude  the  door  from  the  most 
recently  .ch^ed  oven  from  the 
inspection.  The  rule  prohibits  the  owner 
or  operator  horn  delioerately  blocking 
doors  for  the  piupose  of  concealing  door 
leaks  during  an  inspection. 

For  each  daily  test,  the  observer  must 
monitor  and  record  five  consecutive 
charges  from  each  battery  and  conduct 
one  valid  and  complete  inspection  of  all 
doors,  topside  port  lids,  and  offtake 
systems  on  each  coke  oven  battery.  The 
daily  test  results  and  the  calculated  30- 
run  average  are  provided  to  the  owner 
or  operator  and  the  implementing 
agency  by  the  observer.  If  the  observer 
missed  an  observation  for  a  day,  no 
compliance  determination  is  made  for 
that  day;  calculation  of  the  rolling  30- 
run  average  proceeds  with  the  next 
valid  observation  made  by  the  observer. 

The  inspection  requirements  for  the 
alternative  standard  for  sheds  are 
different  in  that  inspections  are  to  be 
conducted  once  a  week  for  safety 
reasons.  If  compliance  with  the 
alternative  standard  is  achieved  for  12 
consecutive  weeks,  the  inspection 
frequency  decreases  to  monthly 
observations.  If  the  limit  is  exceeded  in 
any  monthly  inspection,  the  monitoring 
fiequency  increases  to  once  a  week. 
Because  of  the  reduced  inspection 
frequency,  the  alternative  standard  is 
not  to  be  exceeded  for  any  single 
observation  and  is  not  based  on  a  30-nin 
rollinv  average. 

Each  performance  test  is  to  be 
conducted  by  a  visible  emission 
observer,  certified  according  to  the 
requirements  of  the  test  me^od  and 
provided  by  the  applicable  enforcement 
agency  at  the  company’s  expense.  (The 
formula  for  payment  of  expenses 
included  in  the  standard  may  be  revised 
after  a  specified  period  to  adjust  the 
workload  assumption,  based  on  the 
enforcement  agency’s  experience.)  State 
agencies  will  be  delegated  authority  to 
ensiire  that  the  inspe^ons  are 
conducted  as  required  under  the  rule. 


If  a  State  is  not  delegated 
implementation  authority  or  if  a  State  is 
delegated  implementation  authority  and 
the  delegation  has  been  revoked  or 
withdrawn,  or  if  the  EPA  has  reassumed 
implementation  authority  \mder 
§  63.313(b),  the  regulation  provides  that 
the  EPA  will  be  the  enforcement  agency 
and  the  owner  or  operator  wall  become 
responsible  for  contracting  the  required 
emissions  inspections.  A  provision  has 
been  inserted  in  the  regulation  that 
requires  the  owner  or  operator  of  a 
battery  for  which  the  EPA  is  the 
enforcement  agency  to  enter  into  a 
contract  providing  for  the  required 
inspections  to  be  performed  by  a 
certified  observer,  at  the  expense  of  the 
owner  or  operator.  This  requirement 
would  substitute  for  the  reouirement  to 
pay  the  inspection  fee.  Such  a  contract 
must  be  in  place  within  thirty  (30)  days 
of  receipt  by  the  owner  or  operator  of 
notice  ^m  the  Administrator  that  the 
EPA  is  the  enforcement  agency  for  the 
batterv.  The  owner  or  operator  may 
consult  with  the  Agency  concerning  the 
terms  of  the  contract  and  how  it  satisfies 
the  requirements  of  the  regulation. 
Lan^ge  has  also  been  inserted  in  the 
regulation  providing  that  the  inspection 
fee  is  to  be  paid  on  a  quarterly  b^is,  to 
provide  an  owner  or  operator  some 
protection  against  having  to  enter  into  a 
subsequent  inspection  contract  for  a 
period  of  time  for  which  an  inspection 
fee  has  already  been  paid.  While  it  is 
prudent  to  provide  for  the  possibility  of 
the  EPA  having  to  assume  enforcement 
agency  responsibilities,  the  Agency 
expects  that  it  will  rarely  be  required  to 
do  so.  Agency  policy  is  to  delegate 
enforcement  responsibihties  under  this 
regulation  to  the  States;  it  fully  expects 
that  the  States  uniformly  will  undertake 
these  enforcement  responsibilities,  and 
discharge  them  fully  and  adequately. 

The  certification  requirements  of 
Method  303  include  a  requirement  to 
attend  the  lectiue  portion  of  the  Method 
9  training  course,  followed  by  classroom 
training,  field  inspections,  and 
demonstration  of  proficiency  in  Method 
303.  Attendees  of  the  course  must 
certify  that  they  have  satisfied  a  12  hour 
field  observation  reqiiirement  prior  to 
attending  the  Method  303  certification 
course.  A  videotape  explaining  Method 
303  will  be  made  available  to  interested 
parties.  This  Method  303  training  cotirse 
will  be  conducted  by  or  under  the 
sanction  of  the  EPA,  and  the  field 
training  will  include  instruction  fi'om 
experienced  observers. 

Observer  proficiency  will  be 
demonstrated  during  actual  visible 
emission  tests  to  the  satisfaction  of  a 
panel  of  three  experienced  and  certified 
observers.  However,  until  November  15, 


1994,  the  EPA  may  waive  the 
certification  requirement  (but  not  the 
experience  requirement)  for  panel 
members.  The  panel  members  will  be 
EPA,  State,  or  local  agency  personnel 
who  are  designated  by  the  ^A  as 
certified  and  qualified  panel  members 
or  private  contractors  approved  by  the 
Aoministrator.  If  the  Administrator 
deems  it  necessary,  the  EPA  will 
publish  a  list  of  qualified  panel 
members  in  a  separate  notice. 

Work  practices.  The  work  practice 
standaros  require  the  owner  or  operator 
of  an  existing  or  new  coke  oven  ^ttery 
to  develop  a  written  plan  describing 
emission  control  work  practices  to  be 
implemented  for  each  Mttery.  The  plan, 
rerpiired  by  November  15, 1993,  must 
indude  provisions  for  training  and 
procedures  for  controlling  emissions 
mom  coke  oven  doors,  charging 
operations,  topside  port  lids,  and  offtake 
8ystem(s)  on  by-prowct  coke  oven 
batteries.  Similar  requirements  are 
induded  for  work  practices  at 
nonrecovery  batteries  for  door  leaks  and 
charging  emissions.  Under  specified 
conations,  the  EPA  may  require 
revisions  to  the  plan  or  the  inclusion  of 
additional  work  practices  or 
requirements.  The  EPA  e3q>ects  work 
practice  plans  prepared  for  this  rule  and 
for  OSHA  requirements  to  be 
compatible  and  that  the  affected  facility 
wiU  comply  with  both  requirements. 

For  coxe  oven  batteries  subject  to 
visible  emission  limitations  under  the 
NESHAP  on  November  15, 1993  (i.e., 
extension  track  batteries),  the  work 
practice  requirements  bwome 
applicable  following  the  second 
independent  exceedance  of  the  visible 
emission  limitation  for  a  particular 
emission  point  in  any  consecutive  6- 
month  period.  The  second  exceedance 
is  independent  if  it  is  separated  from  the 
first  by  at  least  30  days  or  if  the  29-run 
average,  calculated  after  deleting  the 
highest  observation  in  the  SO-day 
period,  still  exceeds  the  applicable 
emission  limit.  A  similar  procedure  is 
used  to  calctilate  independence  in  the 
case  of  diarging  emissions,  under  which 
the  rolling  loge^thmic  average  is 
recomputed,  excluding  the  ddly  set  of 
observations  with  the  highest  daily 
arithmetic  average.  The  owner  or 
operator  is  requi^  to  implement  the 
work  practice  requirements  applicable 
to  the  emission  point  by  no  later  than 
3  days  after  written  notification  of  the 
exceedance.  The  rule  requires  that  the 
work  practices  be  Implemented  each 
day  imtil  the  visible  emission  limitation 
for  the  emission  point  is  achieved  for  90 
consecutive  days. 

The  owner  or  operator  of  a  coke  oven 
battery  not  subject  to  visible  emission 
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limitations  under  the  NESHAP  until 
December  31. 1995  (i.e.,  a  battery  not  on 
the  extension  track),  is  required  to 
implement  the  provisions  of  the  work 
practice  plan  for  a  particular  emission 

f)oint  subject  to  visible  emission 
imitations  under  these  NESHAP  (i.e., 
coke  oven  doors,  topside  port  lids, 
o^ake  system(s),  and  charging 
operations)  following  the  second 
exceedance  of  a  federally  enforceable 
State  or  local  ordinance,  regulation, 
order,  or  agreement  for  that  emission 
point.  The  standards  require  that  the 
work  practice  provisions  be 
implemented  %«rithin  3  days  of  receipt  of 
written  notification  finm  the  applicable 
enforcement  agency  and  continued  until 
compliance  with  the  visible  emission 
limitation  is'achieved  for  90  days  fix)m 
the  last  exceedance. 

For  coke  oven  batteries  with  an 
approved  alternative  standeud  for  sheds, 
work  practices  for  doors  imder  the  shed 
must  be  implemented  based  on 
exceedances  of  the  alternative  standard 
for  percent  leaking  doors  under  the 
shed.  If  one  side  of  the  coke  oven 
battery  does  not  have  a  shed,  work 
practices  for  coke  oven  doors  must  be 
implemented  based  on  exceedances  of 
the  applicable  emission  limitation  for 
that  side  of  the  battery. 

The  Administrator  may  require 
revisions  to  the  wrork  practice  plan  for 
a  particular  emission  point  if  there  are 
'two  independent  exceedances  in  the  6- 
month  period  starting  30  days  after  the 
work  practices  are  required  to  be 
implemented.  The  owner  or  operator 
must  notify  the  Administrator  of  any 
finding  that  the  work  practices  are  not 
related  to  the  cause  or  the  solution  of 
the  problem  within  10  days  of  receiving 
a  notification  from  the  enforcement 
agency  concerning  the  second 
independent  exceikiance.  The 
Administrator  may  disapprove  a 
revision  or  a  statement  fiiat  a  revision  is 
not  needed.  No  more  than  two  revisions 
per  year  may  be  requested;  however,  a 
revision  in  response  to  a  disapproval  of 
a  revision,  voluntary  revisions,  and 
statements  that  a  revision  is  not  needed 
do  not  count  toward  this  limit. 

Flares.  The  standards  also  require  the 
installation,  operation,  and  maintenance 
of  a  flare  syrtem  (or  equivalently 
efiective  alternative  control  device  or 
system)  by  Mardi  31, 1994,  for  the 
bypass/bleeder  stacks  of  each  existing 
by-product  coke  oven  battery  in 
operation  as  of  December  31, 1995,  that 
is  capable  of  combusting  120  percent  of 
the  normal  gas  flow  generated  by  the 
battery.  New  batteries  must  meet  the 
flare  requirements  when  production 
operations  start. 


The  flare  system  must  be  designed  to 
meet  the  EPA  flare  specifications  in  40 
CFR  60.18  (New  Source  Performance 
Standards),  with  certain  modifications 
to  take  into  account  the  special 
characteristics  of  the  gas  stream.  For 
example,  the  specification  for  net 
heating  values  in  40  CFR  60.18(c)(3)  is 
revised  under  the  rule  to  establish  a 
design  specification  for  the  net  heating 
value  of  coke  oven  emissions  for  steam- 
assisted  or  air-assisted  flares  of  8.9  MJ/ 
scm  (240  Btu/scf)  or  greater.  Installation 
of  the  flare  will  not  constitute  a  physical 
or  operational  change  for  the  purposes 
of  determining  the  applicability  of  new 
source  review  requirements.  To  qualify 
for  an  exemption  horn  the  flare 
installation  requirement,  the  owner  or 
operator  must  submit  a  formal 
commitment  to  permanent  closure  of 
the  battery  by  no  later  than  2  weeks 
from  today’s  publication  of  the  final 
rule.  In  no  case  may  a  battery  for  which 
the  owner  or  operator  has  sifomitted 
such  a  closure  notification  operate  past 
December  31, 1995. 

Questions  arose  after  proposal  about 
the  intent  of  the  provision  in 
§  63.307(b)(3)(ii)  of  the  rule,  which 

SBs  that  ignition  units  be  designed 
9  writh  respect  to  the  flame 
detection  thermocouples.  A  clarifying 
sentence  was  added  to  the  rule  to 
explain  the  intent  of  this  provision.  The 
intent  was  that  the  flame  detection 
thermocouples  are  used  only  to  indicate 
the  presence  of  a  flame  and  are  not 
interlocked  with  the  ignition  units. 
Consequently,  the  flame  detection 
thermocouples  do  not  affect  the 
operation  of  the  ignition  unit.  In  the 
event  that  the  thermocouples  fail  and 
indicate  the  presence  of  a  flame  when 
one  does  not  exist,  the  ignition  unit  is 
not  deactivated  and  would  continue  to 
ignite  any  bypassec^as. 

Collecting  main.  ‘Tne  collecting  main 
is  to  be  inspected  for  leaks  at  least  once 
daily  under  the  final  standards.  Any 
leaks  detected  must  be  temporarily 
sealed  within  4  hours;  a  permanent 
repair  must  be  initiated  %vithin  5 
calendar  days  of  detection  and 
completed  i^thin  15  calendar  days  of 
detection  unless  extended  by  the 
Administrator.  The  time  and  date  of 
collecting  main  leaks,  temporary 
sealing,  and  repair  also  must  be 
recorded. 

Startups,  shutdovms,  and 
malfunctions.  *rhese  provisions  require 
the  owner  or  operator  to  develop  a 
written  startup,  shutdown,  and 
malfunction  plan  that  provides  for  the 
operation  of  the  source  in  accordance 
with  good  air  pollution  control  practices 
for  minimizing  emissions,  and  ror 
procedures  for  correcting  the 


malfunction  as  quickly  as  practicable. 
Associated  reporting  and  recordkeeping 
provisions  also  are  included. 

Reporting  and  recordkeeping 
requirements.  'The  regulation  would 
require  that  certain  records  be 
maintained  and  the  following  reports  be 
submitted:  compliance  certifications, 
notifications,  and  reports  of 
uncontrolled  venting  episodes  and 
certain  startups,  shutdowns,  and 
malfunctions. 

For  each  6-month  period  following 
today’s  publication  of  the  rule,  the 
owner  or  operator  is  required  to  submit 
a  semiannual  compliance  certification 
attesting  that:  (1)  No  coke  oven  gas  was 
vented  through  the  bypassA)leeder 
stack;  (2)  coke  oven  gas  was  vented 
through  the  bypass/bleeder  flare  system, 
which  operated  properly;  or  (3)  a 
venting  report  was  submitted  because  of 
problems  with  the  bypass/bleeder  flare 
system.  Semiannual  compliance 
certifications  are  also  required  to  attest 
that:  (1)  No  startup,  shutdown,  or 
malfunction  event  occurred,  or  such  an 
event  did  occur  and  a  report  was 
provided  as  required;  and  (2)  work 
practices  were  implemented  according 
to  the  work  practice  provisions,  if 
applicable. 

■The  notification  provisions  include 
requirements  for  owners  or  operators  to 
notify  the  Administrator  of  the 
compliance  track  election  that  has  been 
made  for  each  battery.  In  general,  these 
provisions  allow  batteries  to  "straddle” 
(i.e.,  elect  both  tracks)  up  \mtil  1998, 
when  a  binding  commitment  to  one 
compliance  track  or  the  other  must  be 
made. 

The  recordkeeping  provisions  require 
owners  or  operators  to  keep  specified 
records  and  make  them  accessible  to  the 
Administrator.  These  include  certain 
monitoring  records,  records  reflecting 
the  implementation  of  work  practice 
plan  provisions,  and  records  related  to 
a  startup,  shutdown,  or  malfunction. 
Records  also  are  to  be  maintained  of 
data  for  the  alternative  emission 
standard  for  doors,  including  opacity 
data  for  the  shed’s  control  device, 
parameters  that  indicate  that  the 
evacuation  rate  is  maintained,  records  of 
visual  inspections,  and  operation/ 
maintenance  records  for  a  continuous 
opacity  monitoring  system.  For 
nonrecovery  batteries,  records  are 
reqviired  of  daily  pressure  monitoring 
and  work  practices  for  charging  or,  for 
new  nonrecovery  batteries,  of  design 
information  for  &e  charging  emission 
control  system.  In  addition,  design 
information  for  flares  or  approved 
alternative  control  devices  or  systems 
must  be  maintained. 
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Provisions  are  also  included  requiring 
the  owner  or  operator  to  make  recivds 
or  reports  required  to  be  maintained  or 
required  to  be  submitted  to  the 
enforcement  agency  available  to  the 
authorized  collective  bargaining 
representative  for  inspection  and 
copying.  The  owner  or  operator  must 
respond  to  a  request  within  a  reasonable 
period  of  time.  Except  ^r  emission  data 
as  defined  in  40  CFR  part  2,  doounents 
(or  parts  of  documents)  containing  trade 
secrets  or  confidential  business 
information  do  not  have  to  be  produced, 
and  the  inspection  or  copying  of 
documents  will  not  afiect  any 
intellectual  property  rights  of  the  owner 
or  operator  in  the  documents. 

Relationship  to  existing  r^ulations 
and  requirements.  Provisi(ms  also  are 
included  in  the  NESHAP  that  require 
the  owner  or  op>erator  to  comply  with  all 
applicable  State  implementadon  plan 
(S?)  emission  limitations  (or  subject  to 
any  expiration  date,  federally 
enforceable  emission  limitations 
contained  in  an  order,  decree,  permit  or 
settlement  agreement)  for  the  control  of 
emissions  from  charging  operations, 
topside  port  lids,  offiake  8ystem(s),  and 
coke  oven  doors  in  effect  on  September 
15, 1992.  Any  change  to  these  existing 
regulations  must  ensure  that  the 
applicable  emission  limitations  and 
format  in  effect  on  September  15, 1992, 
will  continue  in  efiect;  that  the  change 
includes  a  more  stringent  monitoring 
method  and  that  no  emission  increase 
will  occur,  or  that  such  modification 
makes  the  emission  limitations  more 
stringent  while  holding  the  format 
imcl^ged,  makes  the  format  more 
stringent  while  holding  the  emission 
limitations  unchanged,  or  makes  both 
more  stringent  A  provision  also  is 
Included  that  addresses  the  relationship 
of  the  coke  oven  NESHAP  to  section 
112(g)  and  that  condudes  that  section 
112(g)  requiremmts  will  not  apply  to 
soxirces  subject  to  the  coke  oven 
NESHAP. 

n.  Sammary  of  BBrlranmantal,  Cost, 
imI  Econamic  InqMcts 

No  comments  were  received  regarding 
the  environmental,  cost  and  economic 
impact  analyses  present  for  die 
proposed  NESHAP,  and  no  changes  to 
tlM  analyses  have  been  made  for  the 
I  final  rule.  However,  the  list  of  opiating 

batteries  in  appendix  A  to  the  rule  has 
been  revised  to  include  the  nonrecovery 
batteries.  Additional  information  on  the 
estimated  environmental,  cost  and 
economic  impacts  is  included  in  the 
notice  of  proposed  rulemaklim  (57  FR 
57556,  Decembo'  4, 1892)  and  ^ 
dodoBt 


Implementation  of  the  MACT 
standard  is  eiqpected  to  reduce 
nation%vide  coke  oven  emissions  from 
charging  and  leaks  by  the  einl  of  1995 
by  about  80  percent  to  160  Mg/yr,  and 
emissions  from  byp8ssA>leeder  stacks 
will  be  reduced  by  at  least  98  percent  to 
no  more  than  17  Mg/yr.  Implemen¬ 
tation  of  the  LAER  standard  is  expected 
to  reduce  nationwide  coke  oven 
emissicxis  by  the  beginning  of  1998  by 
90  percent  to  about  80  Mg/yr.  After  the 
implementation  of  LAER  and  the 
installation  of  flares  on  bypass/bleeder 
stacks,  the  overall  reduction  in  coke 
oven  emissions  is  estimated  at  94 
percent.  Because  the  control  techniques 
focus  on  pollution  prevention  and 
containment  within  the  by-product 
collection  system,  similar  reductions  in 
emissions  are  expected  for  both  organic 
particulate  matter  and  for  the  volatile 
organic  compmmds  and  other  pollutants 
contained  in  o^e  oven  emissions  fcnr 
the  sources  controlled  under  these 
standards. 

The  MACT  standards  for  existing 


batteries  are  expected  to  be  achieved 
without  rebuilding  the  battery  iising 
improved  equipment  and  inoeased 
maintenance,  training,  and  inspecticms. 
The  total  nationwide  capital  cost  of 
MACT  for  existing  batteries  is  estimated 
at  $66  million  with  a  total  annual  cost 
of  $25  million  per  year.  Many  batteries 
are  currently  a^evlng  the  MACT  levels 
and  would  not  incur  anv  significant 
increase  in  costs.  The  MACT  standard  is 
en>ected  to  increase  the  orice  of  furnace 
coke  by  0.2  percent  and  tne  price  of 
foundry  cxdce  by  1.1  percent.  Ccke 
production  is  projected  to  decrease  by 
0.7  percent  for  furnace  coke  and  1.1 
percent  for  foundry  coke.  No  ctdce 
batteries  are  prelected  to  close  as  a 


result  of  the  MACT  standard. 

The  LAER  standards  may  require  the 
installation  of  new  doors  jambs  or 
the  rebuilding  of  some  of  the  older 
batteries.  Assuming  that  all  batteries 
will  elect  to  meet  ^  LAER  standards. 


the  total  nationwide  capital  cost  is 
estimated  to  be  $510  milliQn  with  a  total 
aimualizad  cost  of  $84  million.  Botii  of 
these  costs  are  cumulative  in  that  they 
include  the  costs  associated  with 
MACT.  The  {uoposed  LAER  standard  is 
projected  to  increase  the  price  of 
niznaoe  coke  by  0.7  percent  and  foundry 
coke  by  2.5  percent  Furnace  coke 
production  fo  estimated  to  decrease  by 
2.1  percmit  and  foundry  coke 
production  to  decrease  by  2.6  percent 
Two  coke  oven  batteries  produdi^ 
furnace  coke  are  pit^ected  to  close  and 
one  coke  oven  battery  producing 
foundry  coke  may  cli^  as  a  rerolt  of  the 
LAER  standard. 


IIL  Public  Partidpatioa 

The  EPA  recognized  the  need  far 
Federal  regulation  of  coke  oven 
emissiems  and  the  many  issues  and 
challenges  posed  in  developing, 
proposing,  and  promulgating  standards 
to  meet  the  requirements  of  the  Act. 
During  the  spring  and  summer  of  1991, 
the  EPA  met  with  representatives  of  the 
industry,  labor  unions.  States,  and 
environmental  groups  to  discuss 
available  data  to  be  used  as  the  basis  of 
the  new  regulaticxis.  A  workshop  format 
was  used  to  explore  and  clarify  the 
varying  vievrp^ts.  Following  these 
informal  dismissions,  the  EPA 
announced  its  intention  to  establish  a 
committee  to  negotiate  a  new  approach 
for  the  control  of  coke  oven  emi^ons 
(57  FR  1730,  January  15, 1992)  and 
conducted  fonnal  meetings  and 
informal  workshops  over  the  next 
several  months  to  identify  and  resolve 
the  many  issues  associate  with  the 
regulation  of  coke  oven  emissions  (57 
FR  4025,  February  3. 1992;  57  FR  5267, 
February  13, 1992;  57  FR  6830,  February 
28, 1992;  57  FR  19295.  May  5, 1992). 
The  Committee  memb^  are  listed  in 
Table  2. 


Table  2.~Coke  Oven  Batteries 
ADVISORY  Committee  Membership 


Members 


AffBatlon 


David  Anderson 


Bethlehem  Steel  Cor- 


wmafTi  U8CW9r 


Lany  Davis - 

David  Doniger _ 

Charles  Drevna  .> 
Martin  Dueei _ 


poratlon. 

State  and  Tenttorfal  Air 
Pollution  Program  Ad- 
minMratora/Aesocie- 
tion  of  Local  Air  PoRu- 
ion  Control  OIRdals. 

Hoosler  Environmental 
Cound. 

Natural  Resources  D^ 
tense  Cound. 

Sun  Coal  Compeny. 

CWzens  Gas  8  Colw  Udt- 


Charles  Goetz _ 

Raipb  HaVSteve 
Lang. 

Phttp  Harter _ 

Bruce  Jordan  — 


Ity. 

ABegheny  County  HeaWi 
DeparbnerX. 

Marytand  Department  of 
the  EnvIronmerU. 
FaeWtator.  _ 
Erwtronmoraai  Protection 


Ward  Kelsey 


Agency. 

Pervisylvania  Department 
of  EnWonmental  Re- 


Chartes  Knause  .> 


PWBp 

ttanclantonlo. 
Robert  McNsBs 

DaWIMsnotl  — 


sources. 

Swidtor  &  Berin  (rep¬ 
resenting  tie  American 
Iron  and  Steel  InsB- 
tute). 

USS.  A  DMsIon  of  USX 
Corporation. 

Otlzane  Organized  to 
Keep  EmploymonL 

Pertdne  Cole  (represent¬ 
ing  the  American  Coke 
and  Coal  Chemicels 
InsflkJle). 
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Table  2.--Coke  Oven  Batteries 
Advisory  Committee  Member¬ 
ship— Continued 


Members 

Affiliation 

Tom  Rarick . 

Indiana  Department  of 
Erwirorwnental  Man¬ 
agement. 

John  Seitz . 

Environmental  Protection' 
Agency. 

Michael  Shapiro ... 

Environmental  Protection 
Agency. 

John  Sheehan  ..... 

UnttKl  Steelworkers  of 
America. 

Boice  Steirter . 

American  iron  and  Steel 
Institute. 

John  Stinson . 

National  Steel  Corpora¬ 
tion. 

Shirley  Virostek  ... 

Group  Against  Smog  and 
Pollution. 

Michael  WrigN ..... 

United  Steelworkers  of 
America. 

Using  various  forums,  the  Committee 
discussed  many  challen^g  issues, 
including  the  emission  ^ta  to  be  used 
to  select  a  standard,  potential  regulatory 
formats  and  numeric^  emission  limits, 
visible  emission  monitoring  methods, 
costs  and  economics,  other  emission 
sources,  and  woih  practices.  Associated 
issues  sudi  as  enforcement  and 
implementation  needs,  legal  aspects, 
future  research,  and  integration  of  the 
proposed  rule  with  EPA’s  new 
per^tting  system  also  were  identified 
and  discussed. 

Several  of  the  Committee  meetings 
were  attended  by  representatives  of 
local  dtisens  groups  and  members  of 
unions  representing  the  workers  at 
several  ccwe  plants.  The  union 
representatives  made  useful 
presentations  to  the  Committee  on 
several  issues. 

At  the  final  negotiating  session,  the 
major  issues  were  resolved 
conceptually.  Thereafter,  the  Committee 
reviewed  drafts  of  the  rotatory 
language  and  the  preamble,  resolved 
remaining  issues,  and  signed  a  formal 
agreement  on  October  28, 1992.  The 
Committee  members  have  agreed  to 
support  the  standard  as  long  as  EPA 
promulgates  a  relation  and  preamble 
with  the  same  substance  and  effect  of 
the  regulation  and  preamble  that  were 
the  si^ject  of  the  final  agreement. 

It  is  important  to  note  that  the  parties 
to  the  negotiation  concurred  with  the 
regiilation  and  preamble  when 
considered  as  a  whole.  The  parties  did 
not  attempt  to  agree  on  the  accuracy  or 
conclusicms  reaped  in  various  do<^et 
items  (e.g..  Regulatory  Impacts 
Analysis).  However,  some  of  these 
documents  served  as  background 
information  to  assist  the  parties  in 
achieving  a  consensus.  Inevitably  in  any 


negotiation,  this  means  that  some 
parties  may  have  made  concessions  in 
one  area  in  exchange  for  concessions 
fiom  other  parties  in  other  areas. 

Interested  parties  also  were  advised 
by  public  notice  in  the  Federal  Register 
(57  FR  46854,  October  13. 1992)  of  a 
meeting  of  the  National  Air  Pollution 
Control  Techniques  Advisory 
Committee  (NAPCTAC)  to  discuss  the 
status  of  the  NESHAP  recommended  for 
proposal.  (See  Docket  Item  Vin-J-7.) 

This  meeting  was  held  on  November  18, 
1992.  The  meeting  was  open  to  the 
public  and  each  attendee  was  given  an 
opportunity  to  comment  on  the 
standards  recommended  for  proposal. 

The  standards  were  proposed  in  the 
Federal  Register  on  December  4, 1992 
(57  FR  57534).  Priblic  comments  were 
solicited  at  the  time  of  proposal,  and 
copies  of  the  proposed  rule  were 
distributed  to  interested  parties.  (See 
Docket  Item  X-C-1.) 

To  provide  interested  persons  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards,  a  public 
hearing  was  held  on  January  15, 1993, 
in  Philadelphia,  Pennsylvania.  A  total  of 
11  interested  parties  testified  at  the 
public  hearing  concerning  issues 
relative  to  the  proposed  national 
emission  standards  for  coke  oven 
batteries.  Tliis  hearing  was  open  to  the 
public,  and  each  attendee  was  given  an 
opportunity  to  comment  on  the 
proposed  standards.  (See  Docket  Item 
X-G-l.) 

The  pubUc  comment  period  was  firom 
December  10, 1992  to  January  22, 1993. 
The  record  was  held  open  for  an 
additional  30  days  to  receive  additional 
comments  in  support  of,  or  in  rebuttal 
to,  the  testimony  presented  at  the 
hearing. 

IV.  Response  to  Public  Comments 

A  total  of  62  comment  letters  were 
received  regarding  the  proposed 
standards.  Commenters  included  one 
engineering  firm,  one  trade  association, 
one  Federal  agency,  one  State  health 
agency,  representatives  of 
environmental  groups  in  Pennsylvania, 
and  Pennsylvania  citizens  who  reside 
near  the  Clairton  Works,  the  Nation’s 
largest  coke  plant.  A  copy  of  each 
comment  received  is  included  in  the 
rulemaking  docket.  A  list  of 
commenters.  their  affiliations,  and  the 
EPA  docket  number  assigned  to  their 
correspondence  is  given  in  Table  3. 


Table  3.— List  of  Commenters  on 
Proposed  National  Emission 
Standards  for  Coke  Oven  Bat¬ 
teries 


Docket 

item 

number' 


Commenter  and  affiliation 


X-D-1  .. 

X-D-2  .. 
X-D-8  .. 

X-D-4  .. 

X-D-6  .. 

X-D-6  .. 

X-D-7  .. 

X-D-8  .. 

X-O-9  .. 

X-D-1 0 

X-D-1 1 

X-D-1 2 

X-D-1 3 

X-D-1 4 
X-D-1 5 


X-D-1 6 


X-0-17 


Jonathan  P.  Deason,  Director,  Of¬ 
fice  of  Environmental  Affairs, 
U.S.  Department  of  the  Interior, 
Washington,  DC  20240. 

Shirley  Virostek,  1444  Washington 
Boulevard,  Port  Vue,  PA  15133. 
Janet  Strahosky,  Ohio  River  Basin  _ 
Environmental  Council,  Post  Of¬ 
fice  Box  41135,  Pittsburgh,  PA 
15202. 

Rosemary  K.  Coffey,  916 
Beilefonte  Street  Pittsburgh,  PA 
15232-2204. 

Phillip  J.  Mole,  Sun  Eco  Systenrrs, 
Inc.,  7949  West  Country  Club 
Lane,  Bmwood  Park,  IL  60635. 
Nancy  F.  Parks,  Sierra  Club, 
Pennsylvania  Chapter,  201  West 
Aaron  Square,  P^  Office  Box 
120,  Aaronsburg,  PA  16820- 
0120. 

Marilyn  Skolnick,  Sierra  Club— The 
Allegheny  Group,  109  South 
Rid^  Drive,  Monroeville,  PA 
15146. 

Robert  P.  DeTorre,  1500 
Monongahela  Boulevard,  White 
Oak,  PA  15131. 

Marilyn  Skolnick,  Sierra  Club— The 
Allegheny  Group,  109  South 
Rkjge  Drive,  Monroeville,  PA 
15146. 

Richard  Lawson,  President  Na¬ 
tional  Coal  Association,  1130 
17lh  Street,  NW,  Washington. 
DC  20036-4677. 

Marie  KocosNs,  Group  Against 
Smog  and  Pollution,  Post  Office 
Box  5165,  Pittsburgh,  PA  15206. 
Butch  Allen,  Jefferson  County  De¬ 
partment  of  Health,  Birmingham, 
AL  35233. 

Shirley  Schultr,  111  Camino  Court 
Jefferson  Borough,  Clairton,  PA 
15025. 

Hugh  D.  Young,  5746  Aytesboro 
Avenue,  Pittsburgh,  PA  15217. 
Milton  De£mer,  American  Iron  and 
Steel  Institute. 

Mark  T.  Ertgle,  American  Coke 
and  Coed  Chemicals  Institute. 
David  Doniger,  Natural  Resources 
Defense  Coundl. 

S.  William  Becker,  Stats  and  Terri¬ 
torial  Air  PoNution  Program  Ad¬ 
ministrators/Association  of  Local 
Air  Pollution  Control  Officials. 

John  J.  Sheehan.  United  Steel 
Workers  of  America 
Marie  KocosNs,  President  Group 
Against  Smog  and  Poliution, 
Post  Office  Box  5165,  Pitts¬ 
burgh,  PA  15206. 

Barbara  D.  Hays,1421  Wightman 
Street  Pittsburgh,  PA  15217. 
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Table  3.— List  of  Commenters  on 
Proposed  National  Emission 
Standards  for  Coke  Oven  Bat¬ 
teries— Continued 


Docket 

item 

number^ 

Commenler  and  aflBation 

X-D-18 

Lawrence  Slavish.  120  Bronx  Ave¬ 

nue.  Pittsburgh,  PA  15229. 

X-D-19 

Ju(S9)  Stack,  6408  Keittucky  Ave¬ 

nue,  Pittsburgh.  PA  15206. 

X-D-20 

Gafi  Gregory. 

X-D-21 

Nicholas  KyriazL  517  Avery  StreeL 

PtttBburgh,  PA  15212. 

X-D-22 

Diane  Do^  PresIdenL  League  of 

Women  Volere--Allegheny 

County  Cound,  Community  kv 
formation  Center,  YWCA  Fourtti 

and  Wood  Street,  Pittsburgh,  PA 
1S222. 

X-O-23  EHssa  M.  Weiss,  MD,  134  Dennis 
Drive,  Gienshaw,  PA  15116. 

X-D-24  Suztmne  M.  Broughton,  Director. 

North  Area  Environmental  Court- 
d,  2377  JenUneon  Drive,  Pitts¬ 
burgh.  PA  16237. 

X-O-25  Mary  Edmonds.  1116  Herberton 
Street.  Pittsburgh.  PA  15206. 

X-D-26  Marvin  L  BeBn.  MD.  Clinical  As- 
sistartt  Profe^or  of  Psychiatry. 
UrSversIty  of  Pittsburgh  Medcal 
Center,  3811  OHara  Street, 
Pittsburgh,  PA  15213-2583. 

X-D-27  Barbara  Adler.  6019  Wellesley  Av¬ 
enue.  Plttsburg^  PA  15206. 

X-D-28  Linda  InnocentL 

X-D-29  Louie  B.  Freeman,  388  Cavan 
Drive,  Pittsburgh,  PA  15236. 

X-^>-^  Matthew  R  Brunner. 

X-D-31  John  HunmeL  Upper  AHegheny 
Preservation  Association,  Post 
OMce  Box  207,  KennerdeB,  PA 
16374. 

X-O-32  Timottiy  L  CimIrK),  5135  Decvbom 
Street,  Pittsburgh,  PA  15224- 
2432. 

X-D-33  Terri  Poiesky. 

X-D-34  Harry  CoUgure,  QWC  BuitcBng, 
Apartment  712,  Ciairton,  PA 
16025-1^. 

X-D-35  Samud  Hays,  Chair,  Conservation 
ComrrSttee,  Sterre  Club,  AOe- 
ffiteny  Group,  1421  Wlghtmavi 
Street,  PIttsbwgh,  PA  15217. 

X-D-36  Robert  DeTorre,  Group  Against 

Smog  artd  Poiution,  1500 
Morrongahela  Bouleverd,  White 
Oak.  PA  15131. 

X-0-37  Shirley  Vlrostek.  Gtot^)  ^jalnst 

Sm^  and  PoSuti^  1444 
Washington  Boulevard.  Port 
Vue.  PA  15133. 

X-0-38  Janet  Strahoeky,  Ohio  River  Basin 
Efivirorwnentai  Cound,  Post  Of¬ 
fice  Box  41135,  Pittsburgh,  PA 
15202. 

X-0-38  Dennis  Winlers.  Sierra  Club.  East¬ 
ern  Pennsyivania  Group,  619 
Catharine  Street,  3rd  Floor, 
Pdadelphia.  PA  19147. 

X-D-40  Sam  SpofhxttL  Clean  Water  Ac¬ 
tion,  35  Nortti  86r  Street,  ANen- 
town,  PA  1810^ 


Table  3.— List  of  Commenters  on 
Proposed  National  Emission 
Standards  for  Coke  Oven  Bat¬ 
teries— Continued 


Docket 

item 

nurri>err 

Commenter  and  afMaOon 

X-0-41 

Sara  NIchois.  Staff  Attomoy,  Dole- 

ware  Valey  05200*0  Cound  for 
Clean  Air,  311  Junipsr  Street 
Room  603.  Philadelphia.  PA 
19107. 

X-D-42 

Made  KocosMs,  PresIdenL  Group 
Against  Smog  and  Pollulion. 
Post  Office  Box  5165,  Pitts¬ 
burgh.  PA  15206. 

X-0-43 

Butch  Allen,  Jefferson  County  De- 
peetment  of  HeaHh,  Birmingham, 
AL  35233. 

X-0-44 

Elenore  Seidenberg,  220  North 
Dllhtidgs  StreeL  Number  301, 
Pittsburgh,  PA  16213. 

X-O-45 

Dorm  Fo^ione,  307  Butfirtgton 
Road,  PWaburgh,  PA  15221. 

X-D-46 

Profeeeor  W.  W.  MuHns,  Depart¬ 
ment  of  Metalurgical  Engkieer- 
ing  arxt  Matsrials  Science,  Car- 
negto  MoBon  University,  8309 
Wean  HaB,  Pittsburg  PA 
15213. 

X-D-47 

Ms.  Jonni  Kay  Plelln,  121  KoRar 
Dtiva,  McKeesport  PA  15133. 

X-0-48 

Joanna  R  Den  worth,  PresIdenL 
Pennsylvania  Environmental 

Cound,  Benedum  Trees  Bufid- 
Ing,  223  4th  Avenue,  Suile  503, 
Pittsburgh,  PA  15222. 

X-D-48 

David  Jasnow,  5649  Mar&xxough 
Road,  PHtsburuft  PA  15217. 

X-D-50 

Bat^  Ensminger,  4118  Wintarbum 
Avenue.  Pittsburgh.  PA  16207. 

X-D-51 

Maryann  Hodzic,  2421  Pin  Oak 
Placa.  Pittsburgh.  PA  1522a 

X-0-52 

Suzarma  Bafiay,  1112  Graenfieid 
Avenue,  Ptttsbuigh.  PA  15217. 

X-D-53 

Patrlda  R  Petkofar,  252  South 
Wlnebkkfle  Street  Pittsburi^, 
PA  15224. 

X-D-64 

Peggy  Alen  Hfodteh,  531  Allerttjy 
Avenue.  Pittsburgh,  PA  1S2ia 

X-D-55  1 

Jim  LampL  607  Cherokee  Street 
kwln.  PA  15642. 

X-0-56 

R  Joseph  Wekizapfel,  5-0  Jertny 
Lynn  Court  Pittsburgh,  PA 
15239. 

X-D-57 

Mary  Burtando,  241  SBvar  Oak 
Ortva,  Pittsburgh.  PA  1522a 

X-D-68 

Mary  S.  Kostaioa,  Chafwm  Cd- 
lega,  Woodwtd  Road,  Pitts- 
bl^  PA  15233-282a 

X-D-69 

Mr.  and  Mrs.  Louia  E.  Eback, 
Kingston  Apartments,  Number 
609,  PtttBburgh.  PA  15202. 

X-D-60 

Dr.  Maryann  DonovarvPeluao.  643 
East  End  Avenue,  Pittsburgh, 
PA  15221. 

X-0-61 

Cindy  J.  Corbett  5703  Jackson 
Stt^  Number  2.  Pittsburgh,  PA 
1520a 

Table  3.— List  of  Commenters  on 
Proposed  National  Emission 
Standards  for  Coke  Oven  Bat¬ 
teries— Continued 


Docket 

Ham 

number^ 

Commenter  end  aflMation 

X-D-63 

Narwy  F.  Parks,  Siena  Ckib, 
Penneylvania  Chapter,  201  West 
Aaron  Squeaa,  Post  Office  Boa 
120,  Aaronsburg.  PA  16820- 
0120. 

rThe  docket  number  for  this  rutemakirrg  is 
A-79-15.  Dockets  are  on  file  at  the  ^A's  Ak 
Docket  Section,  Waterside  Md.  room  1500, 
1st  Fkxx,  401  M  StreeL  SW.,  Washkwrton,  DC 
20460. 

Most  of  the  comment  letters  contained 
multiple  comments,  whidi  have  been 
organized  and  addressed  under  the 
following  general  topics:  General,  Test 
Methods  and  Monitoring,  Reporting  and 
Recordkeeping,  and  Mi^llsmeous. 
These  comments  have  been  carefully 
considered,  and,  whan  determined  to 
be  appn^ate  by  the  Administrator, 
changes  nave  bera  made  in  the  final 
stanoods.  A  summary  of  the  comments 
and  the  Agency’s  responses  is  given 
below. 

A.  General 

Comment:  A  total  of  57  environmental 
groups  and  local  citizens  comment  that 
the  proposed  standards  are  too  weak;  35 
of  these  commentos  specifically  argue 
that  the  rule  does  not  provide  any 
incentive  for  improvement  from  the  19 
batteries  in  AllMheny  County, 
Pennsylvania,  wiiere  stronga  regulatory 
controls  are  already  in  prance 
(commenters  X-D-2,  X-D-3,  X-{>-4,  X- 
D-9,  X-D-13,  X-D-14,  X-O-18,  X-D- 
17,  X— D— 18,  Xr-O— 19,  X— D— 20,  X-^D— 21, 
X-D-22,  X-D-23,  X-D-25,  X-D-27,  X- 
D— 28,  X— D— 29,  X-D— 31,  X^D— 32,  X— D- 
33,  X-D-40.  X-D-41,  X-D-42,  X-D-44, 
X-^3-45.  X-D-46,  X-D-47,  X-D-49.  X- 
D-50,  X-D-52.  X-D-58,  X-D-60.  X-D- 
61,  and  X-D-63). 

Response:  The  EPA  agrees  that  some 
of  the  batteries  in  Allegheny  County 
have  achieved  exempli  l^els  of 
emissian  control  performance, 
especially  five  b^teries  that  are  eitha 
new  or  recently  rebuilt  and  are  subject 
to  some  of  the  most  stringent  emission 
limits  in  the  Natimi.  Perfonnance  data 
that  were  collected  as  a  part  of 
Allegheny  Count^s  regulatory  im^ram 
played  a  role  in  the  dewiopment 
of  the  emissian  limits  in  the  rule.  In 
addition,  oAe  oven  batteries  in 
Allegheny  County  pkmeered  the 
wideqiread  installatimi  of  controls  for 
emissions  from  bypass/bleeder  stadu. 
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for  whidi  controls  have  been  included 
as  a  provision  in  the  rule. 

Consequently,  other  coke  oven 
batteries  in  the  United  States  will  obtain 
significant  emission  reductions  as  they 
achieve  the  control  levels  demonstrated 
by  the  best  performing  batteries  in 
Allegheny  County.  However,  the  EPA 
does  not  agree  that  the  NESHAP  will  not 
result  in  additional  improvement  in 
emission  control  for  the  Allegheny 
County  batteries.  The  format  of  the  rule 
requires  step-wise  improvements  in 
emission  control  over  time  (e.g., 
compliance  with  the  most  stringent 
limits  for  batteries  on  the  extension 
track  is  required  by  January  1, 2010). 
Although  me  November  1993  limits, 
which  were  specified  in  the  Clean  Air 
Act  for  batteries  on  the  extension  track, 
will  result  in  only  a  marginal 
improvement  in  control  for  batteries  in 
Allegheny  County,  the  step-wise 
increase  in  stringency  will  reqxiire  all  of 
the  coke  oven  batteries  in  the  Cotmty  to 
improve  their  performance  to  comply 
with  the  LAER  emission  limits.  As  the 
standards  increase  in  stringency  over 
time,  the  emission  control  performance 
of  most  of  the  batteries  in  the  Coimty 
must  improve  to  maintain  compliance. 
For  example,  12  of  the  19  batteries  must 
improve  door  leak  control  to  meet  the 
2003  MACT  limits  for  percent  leaking 
doors  (based  on  1990  data).  To  meet  die 
extension  track  limits  in  2010,  a  total  of 
18  of  the  19  batteries  must  improve  door 
leak  control. 

The  EPA  examined  emission  control 
erformance  data  for  the  USS-Clairton 
atteries  separately  and  for  all  of  the 
Allegheny  Qiimty  batteries  collectively 
when  they  were  operating  at  normal 
capacity  in  1989  and  1990.  The  data  for 
percent  leaking  doors,  percent  leaking 
topside  port  lids,  percent  leaking  offtake 
system(s),  and  seconds  of  visible 
emissions  per  charge  showed  that  if  the 
12  USS-Qairton  batteries  were  placed 
on  the  extension  track,  emissions  at 
their  current  level  of  performance 
would  be  reduced  by  65  percent  by  1998 
and  70  percent  by  2010.  H  these 
batteries  are  placed  on  the  MACT  track, 
current  emissions  would  be  reduced  by 
40  percent  by  1995.  If  all  19  batteries  at 
the  3  coke  plants  in  Allegheny  County 
are  considered,  emissions  at  &eir 
current  level  of  performance  would  be 
reduced  on  the  extension  track  by  70 
percent  in  1998  and  by  75  percent  in 
2010.  If  these  batteries  are  placed  on  the 
MACT  track,  emissions  would  be 
reduced  by  50  percent  in  1995.  (See 
Docket  Item  X-B-1.) 

As  a  consequence  of  the  staged 
reduction  in  coke  oven  emissions,  the 
exposure  of  residents  to  these  emissions 
will  also  decrease.  In  addition,  the  1990 


Amendments  to  the  Act  specifically 
address  citixen  exposure  by  requiring 
the  EPA  to  address  the  risk  remaining 
after  technology-based  standards  are 
imposed.  The  EPA  is  to  issue  these 
standards  within  8  years  of 
promulgation  of  the  MACT  standards. 

Comment:  Two  commenters  (X-4)-2 
and  X-D-49)  fear  that  coke  plants  in 
Allegheny  County  will  "backslide"  from 
existing  control  requirements  (i.e.,  that 
the  NESHAP  may  replace  or  "water 
down"  regulatory  controls  already  in 
practice).  In  support,  one  commenter 
submits  that  the  long-term  average 
performance  at  Clairton  Coke  of  4.3 
percent  leaking  doors  compared  to  the 
statutory  long-term  average  performance 
of  5.8  percent  leaking  doors  will  result 
in  relaxation  of  local  standards. 

Response:  Provisions  are  included  in 
the  rule  to  prevent  this  situation.  As 
discussed  in  the  preamble  at  57  FR 
57544  (and  stated  in  $  63.312  of  the 
regulation),  a  SIP  caimot  be  revised  to 
be  less  str^ent  than  it  was  prior  to 
September  15, 1992.  The  coke  oven 
batteries  in  Allegheny  Cmmty  will 
remain  subject  to  any  applic^le  State  or 
local  regulations  in  adcution  to  this  rule. 
Thus,  the  final  standards  will 
supplement  and  not  weaken  any 
regulatory  controls  now  in  place.  The 
specific  example  of  a  long-term  average 
of  5.8  percent  leaking  doors  refers  to  &e 
November  1993  limits  specified  in  the 
Act  and  not  to  the  more  stringent 
emission  limife  developed  by  the  Coke 
Oven  Battery  Advisory  Committee  that 
must  be  met  at  staged  intervals  (starting 
in  December  1995  for  MACT  and 
extendi^  through  January  2010  for 
LAER).  ’me  emission  limits  developed 
by  the  Committee  will  require  long-term 
performance  levels  below  5.8  percent 
leaking  doors. 

Comment:  Local  environmental 
groups  and  citizens  residing  near  the 
Clairton  fecility  do  not  agree  with  the 
scope  of  control  under  the  proposed 
rule.  According  to  commenters  X-D-3, 
X-D-8,  and  X-D-42,  controls  are 
warranted  for  quenching,  combustion 
stacks,  pushing,  and  decaibonization. 
Combustion  stacks,  pushing,  and 
decaibonization  operations  are  also 
substantial  sources  of  particulate  matter 
warranting  control,  particularly  in  a 
PM-10  (particulate  matter  less  than  10 
microns  in  diameter)  nonattainment 
area  (commenters  X-D-2,  X-I>-3,  X-D- 
39,  X-EMl,  X-4)-12.  and  X-D-53). 
Emissions  of  PM-10  are  of  great  concern 
to  the  commenters  because  these 
aerosols  can  be  contaminated  with 
toxins  and  inhaled  into  the  lungs. 

Response:  'The  EPA  believes  mat  the 
emission  points  subject  to  the  rule  are 
the  major  sources  of  the  listed 


hazardous  air  pollutant  "coke  oven 
emissions"  associated  with  a  well- 
maintained  and  properly  operated  coke 
oven  battery.  *1110  controls  and  work 
practice  requirements  included  in  the 
rule  will  provide  concurrent  control  of 
many  air  toxics  and  hazardous 
pollutants  included  in  the  coke  oven 
emissions  from  batteries  or  bypass/ 
bleeder  stacks.  As  discussed  in  the 
preamble,  toxic  or  hazardous  air 
pollutants  (organics,  metals,  and 
particulate  matter)  can  also  be  emitted 
from  other  sources  such  as  quenching, 
pushing,  combustion  stacks,  and 
decarbonization  operations.  In  many 
cases,  these  emission  points  are  subject 
to  existing  State  or  lo(^  regulations  and 
consent  decrees.  New  Federal 
regulations  afiecting  air  emissions  from 
other  emission  sources  in  the  plant  also 
are  now  being  implemented  (e.g., 
NESHAP  for  by-product  plants  and 
benzene  waste  operations),  which  will 
result  in  emission  reductions  for 
benzene  (and  other  hazardous 
pollutants)  and  volatile  omanic 
compounds.  In  addition,  the  EPA  plans 
to  collect  information  on  emissions  and 
emission  control  technologies  for  air 
emission  sources  associate  with 
ferrous  manufacturing  and  will  develop 
MACT  standards  for  &em  prior  to  the 
year  2000.  The  ferrous  manufecturing 
source  categories  will  include;  (1) 
Review  of  the  existing  NESHAP  for  coke 
by-product  recovery  plants;  (2)  pushing, 
quenching,  and  battery  staclu;  (3) 
mrroalloys  production;  (4)  integrated 
iron  and  steel  manufecturing;  (5) 
nonstainless  steel  manufecturing;  (6) 
stainless  steel  manufecturing;  (6)  iron 
foundries;  (7)  steel  foundries;  and  (8) 
steel  pickling — HCl  process.  (See  Docket 
Items  VIII-J-6  and  X-I-1.)  Although  the 
EPA  vmderstands  and  sympathizes  with 
the  commenters’  desire  for  immediate 
further  regulation  of  all  emission  points 
at  these  facilities.  Congress  did  not 
mandate  immediate  controls  for  the 
emission  points  mentioned  in  their 
comments,  and  the  EPA  is  not 
precluded  from  adopting  regulations 
one  step  at  a  time. 

Comment:  Local  environmental 
groups  and  citizens  point  to  the  high 
levels  of  unregulated  toxic  and 
hazardous  pollutants  emitted  from  the 
coke  plants  in  Allegheny  Coimty. 
According  to  Commenter  X-D-42,  State 
legislation  will  not  allow  more  stringent 
controls  on  coke  ovens  than  those 
required  under  the  1990  Amendments. 
In  addition,  coke  plants  in  the 
Pittsburgh  area  are  located  in  heavily 
industrialized  river  valleys  that  are 
prone  to  air  inversions  (commenters  X- 
U-3.  X-D-38.  X-D-47,  X-D-48,  X-D- 
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49,  X-D-55,  X-I>-57,  X-D-60.  and  X- 
D-63).  The  commenters  ask  that 
additional  consideration  be  given  to 
Allegheny  County,  which  has  the  largest 
coke  plant  in  the  country,  the  largest 
concentration  of  coke  oven  batteries, 
and  possibly  the  highest  level  of  citizen 
exposure.  Ihey  ask  for  the  development 
of  special  standards  specific  to 
Allegheny  County,  a  special  health 
study,  or  for  national  standards  that  are 
geared  to  local  communities  where 
pollution  exposure  is  particularly  bad 
due  to  meteorology,  clusters  of  facilities, 
local  terrain,  size  of  the  facility,  and/or 
total  emissions  from  the  facility 
(commenters  X-D-35,  X-D-36,  X-D-38, 
X-D-41,  X-D-42,  X-D-53.  X-D-58.  X- 
D-61,  and  X-D-63).  Commenter  X-D- 
18  also  suggested  iimovative  approaches 
such  as:  (1)  Fostering  pollution 
prevention  by  including  incentives  for 
plants  to  invest  in  technology  to  reduce 
the  volume  of  pollutants  generated 
during  the  production  process,  (2) 
providing  tax  incentives  for  pollution 
reduction  or  research  and  development. 
(3)  using  money  firom  fines  to  fund 
research  and  development  of  new 
technologies  and  methods,  and  (4) 
performing  an  international  study  on 
coke  oven  pollution  control  so  new 
developments  can  be  incorporated  in 
the  plant. 

Response:  The  provisions  in  the  Act 
with  respect  to  coke  ovens  require  the 
development  of  a  technology-based 
standara  to  be  followed  by  the 
development  of  a  residual  risk  standard 
at  a  later  date.  The  EPA  certainly  has 
acted  reasonably  in  developing  rules 
consistent  with  this  approach.  The 
opportunity  for  special  provisions  for 
Allegheny  Cormty,  or  any  other  location 
that  mav  have  high  exposure  levels  and 
high  risk,  will  be  available  under  the 
risk  standard.  The  final  standards  are 
technology-based  and  are  applied 
uniformly  to  all  coke  plants  in  the 
United  States.  These  coke  plants  all  use 
the  same  cokemaking  process  and  the 
same  emission  control  technology 
applies  to  each  of  them;  consequently, 
there  was  no  basis  for  a  special 
subcategorization  for  batteries  in 
Allegheny  County.  However,  the  risk 
standard  to  be  developed  must  address 
the  site-specific  nature  of  any  high 
levels  of  residual  risk  that  might  remain 
after  today’s  final  standards  are 
implemented. 

The  EPA  is  also  interested  in 
innovative  approaches,  and  there  are 
continuing  and  emerging  efforts  in  this 
area.  The  EPA  has  identified  and 
investigated  the  merits  of  new 
technology  (including  form  cokemaking 
and.  more  recently,  the  Jewell 
nonrecovery  process)  and  attempts  to 


stay  informed  of  any  new  foreign 
developments,  especially  by  coke  oven 
batteries  in  Great  Britain,  Germany,  and 
Japan.  Studies  of  new  technologies  are 
planned  in  an  effort  administered 
jointly  by  the  U.S.  Department  of  Energy 
and  the  EPA  as  required  under  the  Act. 
(See  Docket  Item  >hn-I-l.) 

Consequently,  many  of  the  commenter’s 
suggestions  are  now  being  evaluated 
through  funding  of  resea:^  and 
development  programs  to  improve  coke 
oven  emission  control  technology. 

Comment:  A  total  of  42  commenters, 
consisting  of  local  environmental 
groups  and  Allegheny  County  residents, 
argue  that  the  standards  are  not 
adequate  to  protect  public  health 
(commenters  X-D-2,  X-D-3,  X-D-4,  X- 
D-13.  X-D-14,  X-D-16.  X-D-17.  X-D- 
18,  X-D-20.  X-I>-21,  X-D-22.  X-D-23, 
X-D-26.  X-D-27.  X-D-29.  X-D-30.  X- 
D-33,  X-D-34,  X-D-35.  X-D-36.  X-D- 
37.  X-D-39,  X-4)-41,  X-D-42,  X-D-44, 
X-D-45.  X-Tl-46.  X-D-17,  X-D-48.  X- 
D-»9,  X-D-50.  X-D-51.  X-D-52,  X-D- 
53,  X-D-54.  X-D-56,  X-I>-57,  X-D-58, 
X-D-59.  X-D-60,  X-D-61.  and  X-D- 
63).  In  support,  commenters  cite  various 
cancer  risk  estimates  of  1  in  55  over  70 
years  (commenters  X-D-4,  X-D-33,  X- 
b-39,  and  X-D-41);  1  in  100  over  70 
years  (commenters  X-D-52  and  X-D- 
54);  1  in  300  over  70  years  (commenter 
X-D-53);  a  range  of  1  in  55  to  1  in  300; 
and  1  in  800  after  control  for 
benzo(a)pyrene  (commenter  X-D-58). 
Commenter  X-O-42  states  that  recent 
benzo(a)pyrene  readings  from  an 
ambient  monitor  atop  a  local  school 
-equate  to  a  cancer  risk  of  1  in  240. 
Conunenter  X-D-39  compares  the  risk 
level  after  control  to  the  1  in  1,000,000 
benchmark  used  in  Qean  Water  Act 
regulations.  Many  of  the  commenters 
also  point  out  that  these  risk  estimates 
do  not  include  risks  other  than  Ixmg 
cancer  or  chronic  effects,  the  effects  of 
other  toxic  and  hazardous  polluants, 
emissions  from  other  sources  and 
facilities  in  the  area,  or  special  impacts 
on  the  elderly  or  children.  In  support, 
commenter  X-D-60  cites  a  recent 
journal  article  ("Molecular  and  Genetic 
Damage  in  Humans  from  Environmental 
Pollution  in  Poland,”  Perera  et  al.. 
Nature,  360:256-258)  regarding  the 
health  effects  of  exposure  to  polycyclic 
aromatic  hydrocarbons  frnm  industrial 
and  residential  burning  of  coal.  Many  of 
the  commenters  state  &at  this  risk  is  not 
acceptable  and  ask  that  the  proposal  be 
revised  or  withdrawn.  Commenter  X-D- 
35  also  states  that  the  Federal  Register 
notice  is  insufficient  because 
information  as  to  the  relative  risk  to 
surrounding  conunimities  is  not 
presented. 


Response:  The  proposed  emission 
limits  were  developed  imder  the  1990 
Amendments  to  the  Act  and  are  based 
on  available  emission  control 
technology  and  the  performance  levels 
that  are  achievable  by  the  technology. 

The  Act  specifically  defers  immediate 
implementation  of  residual  risk 
standards.  Estimates  of  risk  to  the 
surrounding  commrmity  simply  do  not 
play  a  role  in  the  development  of  MACT 
standards.  (See  sections  112(d)(8)  (a) 
and  (c).)  However,  the  EPA  is  requir^ 
under  the  Act  to  develop  residual  risk 
standards  within  the  next  8  years. 
Provisions  within  the  Act  vrill  allow 
certain  batteries  to  defer  meeting  this 
risk  standard  until  the  year  2020.  To 
defer  the  risk  standard,  these  batteries 
-must  meet  the  more  stringent  LAER 
emission  limits. 

Comment:  Commenters  X-D-2,  X-D- 
16.  X-I>-35.  X-D-37,  X-D-42.  and  X- 
D-63  believe  the  regulatory  negotiation 
process  was  imfair,  exclusive,  and  tilted 
in  favor  of  the  industry  over  the 
interests  of  the  citizens  of  Clairton. 

Response:  In  any  negotiation  process, 
it  is  sometimes  difficult  to  understand 
that  some  parties  may  have  accepted 
certain  provisions  in  exchange  for 
others  in  order  to  reach  consensus  on 
the  regulation  as  a  whole.  No  one  group 
or  individual  involved  in  the 
negotiations  agreed  with  all  the 
requirements  or  obtained  all  desired 
provisions.  Many  new  precedents  were 
set  in  this  regulation  (e.g.,  independent 
daily  monitoring  paid  for  by  the 
industry),  emission  controls  were 
included  for  one  major  emission  point 
(bypass/bleeder  stacks)  beyond  the 
battery  proper,  and  strong  work  practice 
requirements  were  included.  The 
emission  reductions  achieved  by  the 
rule  will  bring  improvement  to  the 
commimity  of  Clairton  as  well  as  to 
other  communities  in  the  country  where 
coke  oven  batteries  are  located.  When 
viewed  as  a  whole,  the  nde  was 
accepted  by  many  different  parties  with 
diverse  interests. 

The  commenters  speak  of  exclusion 
frum  the  process.  The  EPA  actively 
solicited  public  participation  in  this 
rulemaking  process,  and  responding  to 
these  comments  on  the  proposal  is  a 
continuing  part  of  that  effort.  For 
practical  reasons,  not  all  citizens  can 
participate  in  a  regulatory  negotiation; 
however,  an  effort  was  made  to  ensure 
that  citizens  and  citizen  groups,  such  as 
the  Group  Against  Smog  and  Pollution, 
were  represented  on  the  Advisory 
Committee.  In  addition,  there  have  been 
several  opportunities  for  direct 
involvement  by  individuals,  including 
NAPCTAC  meetings,  a  1987  public 
hearing  in  Clairton,  Pennsylvania,  and  a 
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recent  public  hearing  in  Philadelphia. 
Pennsylvania.  Several  opportunities 
have  also  been  given  for  tne  submission 
of  written  comments,  all  of  which  have 
been  considered. 

The  EPA  also  believes  it  is  productive 
for  local  dtizens  and  environmental 
groups  to  continue  to  work  with  the 
industry.  States,  and  local  agencies  to 
address  site-specific  problems  and 
develop  solutions.  Local  citizens  have 
been  elective  in  obtaining  improved 
emission  control  of  coke  oven  batteries, 
and  the  benefits  of  their  efforts  are  now 
being  appUed  to  coke  batteries- 
nationwide  under  these  NESHAP. 

Comment:  Commenter  X-D-37 
suggests  that  the  language  in  the 
regulation  be  clarified  to  require  an 
igniter  for  each  bypass/bleeder  stack  as 
opposed  to  an  igniter  for  each  battery. 

No  alternative  method  or  allowance 
standard  should  be  permitted. 

According  to  the  commenter.  the  EPA 
also  should  update  the  preamble  to  state 
that  13  venting  incidents  had  occurred 
over  a  4-year  period  (1987  through 
1990)  rather  than  12  incidents  over  a  3- 
year  period  (1987  through  1989). 
Commenter  X-D-47  believes  the  EPA 
erred  in  requiring  bleeder  stack  flares 
only  for  automatically  operated  stacks 
and  that  manually  operated  stacks 
would  still  be  allowed  to  vent  raw  gas. 

Response:  The  standards  do  not 
require  an  igniter  for  each  bypass/ 
bleeder  stack;  instead,  a  bypass/bleeder 
stack  flare  system  must  be  installed  that 
is  capable  of  controlling  120  percent  of 
the  normal  gas  flow  generated  by  the 
battery.  This  approa^  will  provide  the 
desired  level  of  control,  without 
imposing  on  battery  operators  the 
unnecessary  additional  costs  that  would 
be  associate  with  a  requirement  to 
install  flares  on  each  bleeder  stack,  or  a 
requirement  to  dismantle  bleeder  stacks 
that  are  not  themselves  individually 
igniter-eqmpped.  The  regulation 
prohibits  venting  other  than  through  the 
flare  system  (or  approved  alternative 
control  device),  which  provides  an 
adequate  safeguard  against  venting  raw 
coke  oven  gas  to  the  atmosphere.  The 
EPA  anticipates  that  most  owners  or 
operators  will  comply  with  these 
requirements  by  installing  flares  on  one 
or  more  bypass^leeder  stacks.  Coke 
oven  gas  would  be  routed  to  these  flares 
(e  g.,  through  the  collecting  main).  The 
dampers  on  any  other  bjrpass/bleeder 
stadu  that  were  not  flare-equipped 
would  be  closed,  which  would  prevent 
coke  oven  gas  bom  being  emitted  to  the 
atmosphere  through  these  bypass/ 
bleeder  stacks.  The  requirement  to 
install  a  bypass/bleeder  stack  flare 
system  applies  to  both  automatically  or 
manually  operated  stacks.  With 


approval  by  the  Administrator,  an 
equivalent,  alternative  system  with  a 
destruction  capability  of  at  least  98 
percent  can  also  be  used  so  as  not  to 
preclude  the  use  of  new  or  improved 
technology. 

Comment:  Commenter  X-^>-2 
believes  that  daily  inspections  are 
unworkable  in  the  long  run  and  will  not 
compensate  for  a  30-day  rolling  average 
computation.  Other  commenters  add 
that  the  30-day  average  smooths  out  all 
the  spikes  and.  over  time,  masks  real 
problems  (commenters  X-D-4.  X-D-9. 
X-D-13.  X-D-14.  X-D-16.  X-D-21.  X- 
D-22.  X-D-25.  X-D-27,  X-D-29.  X-4>- 
31,  X-D-33.  X-D-38.  X-D-41,  X-D-42, 
X-D-47,  X^52.  X-D-53.  X-D-56.  and 
X-D-60). 

Response:  This  issue  was  discussed  at 
length  by  the  Advisory  Committee,  and 
an  agreement  was  reached  that  would 
provide  for  limits  based  on  a  30-nm 
average  for  the  rule  while  maintaining 
single-run  Umits  for  SIP‘s  and  consent 
decrees.  The  format  of  the  rule  is  a  30- 
run  average  to  reflect  long-term 
emissions  and  exposure  levels,  which 
are  associated  with  chronic  health 
effects.  However,  the  30-run  average 
will  also  limit  the  frequency  and  extent 
of  some  short-term  excursions  because  a 
single  high  excursion  can  result  in 
exceeding  the  30-nm  limit  for  that  day, 
and  repeated  poor  performance  may 
result  in  exceedance  of  the  30-nm  Umit 
on  additional  days.  Each  daily 
exceedance  of  the  30-run  limit  may  be 
considered  a  violation.  If  daily  single- 
run  limits  were  developed  that  were 
statistically  equivalent  to  these  30-run 
limits,  the  single-run  limits  would  have 
been  significantly  higher  than  the  30- 
run  limits. - 

In  addition,  current  SIP's  and  consent 
decrees  are  enforced  based  on  exceeding 
a  limit  for  any  single  observation.  These 
limits  will  remain  in  efiect  (see  the 
previous  discussion  of  “backsliding") 
and  provide  a  cap  for  a  short-term 
excursion  from  a  single  high 
observation.  The  Committee  agreed  that 
the  preferred  approach  would  apply  a 
30-run  average  for  the  rule,  with 
inspections  by  independent  observers, 
and  the  maintenance  of  current  single- 
run  limits  in  SIP’s. 

Another  factor  that  should  result  in 
fewer  short-term  excursions  under  the 
rule  is  that  daily  inspections  are 
required.  Many  batteries,  including 
those  in  Alle^eny  County,  are 
inspected  less  frequently  by  the 
enforcement  agency.  In  many  cases,  the 
data  from  these  daily  inspections  can  be 
used  to  improve  the  enforcement  of 
SIP’s  and  (X)nsent  decrees. 

Comment:  According  to  commenter 
X-D-35,  the  Federal  Register  notice  of 


proposal  is  also  deficient  because  it  did 
not  present  detailed  information  on 
discussion  of  the  relative  performance 
of  various  coke  oven  batteries  at 
different  levels  of  technical  capabiUty. 

Response:  The  EPA  does  not  agree 
that  the  notice  of  proposed  rulemaking 
is  deficient.  The  pace  of  the  negotiations 
precluded  compiling  and  analyzing  the 
data  in  the  level  of  detail  desired  by  the 
commenter.  However,  all  information 
and  data  considered  by  the  Committee 
are  in  the  docket  and  available  for 
public  inspection.  These  include 
performance  data  for  individual 
batteries,  data  summaries,  and  a  listing 
of  batteries  ranked  by  performance.  ’This 
information  was  made  available  during 
the  negotiation  process  to  all  Committee 
members,  including  the  representatives 
from  the  Group  Against  Smog  and 
Pollution. 

B.  Test  Methods  and  Monitoring 
Comment:  Commenter  X-D-12 
explains  that  certain  coke  plants  in 
Jefrerson  County,  Alabama  are 
performing  charging  and  pushing 
operations  at  ni^t  when  surveillance  is 
not  possible.  For  this  reason,  only  a 
portion  of  Method  303  can  be  enforced. 

Response:  If  a  facility  pushes  and 
charges  only  at  night,  then  that  fadUty 
must,  at  its  option,  change  their 
schedule  and  charge  diuing  daylight 
hours  or  provide  adequate  lighting  so 
that  visible  emission  inspections  can  be 
made  at  night.  “Adequate  lighting’’  will 
be  determined  by  the  enforcement 
agency. 

Comment:  Commenters  X-D-33  and 
X-D-48,  residents  of  the  Pittsburgh 
area,  note  that  coke  oven  emissions  are 
higher  at  night  and  on  weekends  and 
holidays. 

Response:  The  standards  should 
eliminate  this  problem  because 
independent  monitoring  will  be 
required  7  days  a  week,  including 
holidays.  This  type  of  enhanced 
monitoring,  coupled  with  the  new  work 
practice  rules,  is  expected  to  aid  in 
improving  emissions  control. 

Comment:  Commenter  X-D-12  asks 
how  to  difrerentiate  ovens  and  the 
proper  emission  limits  for  merchant 
plants  or  batteries  that  produce  a 
percentage  of  furnace  and  foundry  coke, 
and  if  this  compoimds  the  required 
monitoring  calculations. 

Response:  The  definition  of  “foimdry 
coke  producer"  included  in  the  rule 
does  not  require  differentiating  ovens  or 
additional  monitoring  calculations  for 
daily  inspections  if  the  battery  changes 
the  type  of  coke  produced  during  the 
year.  The  coke  plant  if  considered  to  be 
a  foundry  producer  and  subject  to 
numerical  limits  for  foundry  coke  plants 
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if  the  annual  design  capacity  on  January 
1, 1992,  was  less  than  1.25  million  Mg/ 
yr  (not  including  the  capacity  of  the 
specific  batteries  identified  imder 
S  63.300(d)(2)  of  the  rule  or  cold-idle 
batteries  included  in  the  desim  capacity 
piirsuant  to  §  63.304(b)(6)  of  ue  rule) 
and  the  plant  was  not  owned  or 
operated  by  an  integrated  steel  producer 
as  of  that  date. 

Comment:  Commenter  X-4>-12  asks 
who  is  responsible  for  the  cost  of 
inspections  on  days  when  inspections 
cannot  be  performed  (i.e.,  in  the  case  of 
bad  weather).  Commenter  X-^D-41  asks 
what  happens  if  the  responsible  agency 
fails  to  have  the  inspections  done? 

Response:  The  fees  to  be  paid  by  the 
industry  to  cover  the  cost  of  monitoring 
and  inspections  will  be  provided 
annually  with  the  expectation  that 
ins|}ections  occur  each  day.  The  size  of 
the  fee  is  a  function  of  the  number  of 
batteries  at  the  plant,  and  it  is  not 
affected  by  the  number  of  inspections 
that  are  made.  Provisions  are  included 
in  the  rule  to  account  for  data  fi'om  days 
on  which  inspections  of  one  or  more 
emission  points  cannot  be  performed; 
however,  the  EPA  expects  that  this 
situation  will  occur  very  infrequently.  If 
a  State  is  not  enforcing  the  program  as 
required,  the  EPA  regional  office  may 
take  over  and  implement  the 
enforcement  program.  In  addition,  the 
Act  contains  provisions  to  ensure  that 
the  enforcement  agency  does  fulfill  its 
obligations  under  the  law. 

Comment:  Conunenter  X-D-12  asks  if 
industry  is  still  responsible  for  the  cost 
of  Method  303  inspections  to  enforce  a 
SIP  or  consent  decree  with  more 
stringent  requirements. 

Response:  In  the  negotiations,  the 
industry  agreed  to  pay  for  Method  303 
inspections.  As  loi^  as  Method  303  is 
applied,  the  cost  of  Method  303 
inspections  will  be  borne  by  the 
industry  and  will  be  based  on  the 
formula  in  the  rule.  Any  data  collected 
by  Method  303  that  are  consistent  with 
the  SIP  or  consent  decree  inspection 
method  can  be  used  to  enforce  the  SIP 
or  consent  decree.  If  the  SIP  or  consent 
decree  reqxiires  additional  labor  hours 
beyond  those  allotted  for  the  Method 
303  observer  xmder  this  rule,  the  cost  of 
these  additional  hours  is  not  covered 
imder  the  rule’s  formula  for  inspection 
cost. 

Comment:  Commenter  X-D-43  asks 
EPA  to  clarify  that  emission  fees 
collected  under  title  V  of  the  Act  are  not 
to  be  used  to  pay  for  the  required 
inspections.  The  inspection  fees  are  in 
admtion  to  the  title  V  fees. 

Response:  In  the  negotiations,  it  was 
understood  that  the  inspection  fees 
required  under  this  rule  are  in  addition 


to  title  V  fees,  so  long  as  the  title  V  fees 
do  not  cover  the  inspections  required 
under  this  rule.  (See  $  63.309(a)(4)(iii).) 

Comment:  Commenter  X-C^12  asks 
how  many  lids  count  in  the  calculation 
of  percent  leaking  lids  where  there  are 
four  lids  per  oven  but  only  three  are 
ever  used  for  staged  charging.  The 
concern  is  over  the  total  number  of  lids 
that  should  be  used  in  the  denominator 
of  the  calculation  of  percent  leaking 
Uds. 

Response:  If  the  fourth  lid  can  be 
removed  and  is  used  for  charging  or 
decarbonizing  during  normal  operation, 
the  calculation  of  percent  leaking  fids 
should  be  based  on  four  lids  per  oven. 

If  the  fourth  lid  is  not  used  for  charging 
or  decarbonizing  during  normal 
operation,  the  cdculation  should  be 
b^ed  on  three  lids  per  oven. 

Comment:  Commenter  X-D-12  notes 
that  the  term  ”B”  in  the  equation  for 
determining  costs  for  inspections  (see 
57  FR  57567)  is  not  defined. 

Response:  The  “B”  in  the  cost 
equation  is  a  Federal  Register 
typographical  error  and  was  not 
intended  as  part  of  the  equation. 

C.  Reporting  and  Recordkeeping 
Comment:  Commenter  X-D-12 
suggests  that  the  rule  require  all  plants 
to  report  their  commitment  to  eiffier  the 
MACT  or  LAER  standard  in  1993,  with 
no  provision  for  changing  their  initial 
decision  to  avoid  situations  where 
inspectors  are  hired  but  not  needed 
because  the  plant  decides  to  drop  from 
the  extension  track. 

Response:  The  rule  allows  the  plants 
to  “straddle”  until  a  binding  declaration 
is  made  in  1998.  This  means  the  owner 
or  operator  of  the  battery  in  question  has 
chosen  to  meet  both  the  MACT  and 
LAER  limits,  and  monitoring  would 
begin  in  November  1993  rather  than 
1995.  If  the  owner  or  operator  of  a  plant 
changes  from  LAER  to  MACT  in  1995, 
the  plant  will  be  required  to  meet 
MACT  standards,  which  will  require 
daily  inspections.  A  commitment  to 
meet  the  November  1993  limits  is  a 
commitment  to  pay  for  the  cost  of  daily 
inspections  annually,  starting  in 
November  1993. 

Comment:  Commenters  X-D-9  and 
X-D-41  urge  EPA  not  to  implement  self- 
certifying  reporting  requirements  imder 
the  standards.  (See  57  FR  57539.) 
Previous  Fedei^  and  industry 
experience  with  self-certification  has 
not  worked  according  to  these 
conunenters. 

Response:  The  rule  includes  the 
innovative  provisions  for  daily 
inspections  by  an  independent  observer 
who  must  meet  specific  training 
requirements  to  qualify  as  a  visible 


emission  inspector.  Because  the 
independent  inspector  will  make  the 
visible  emission  observations  for 
compliance  determinations,  the  Agency 
does  not  agree  that  self-certification  in 
the  initial  or  semiannual  compliance 
certifications  included  in  the  reporting 
requirements  will,  in  this  case,  present 
the  problems  implied  by  the 
commenters. 

D.  Miscellaneous 

Comment:  Commenters  X-4)-4,  X-D- 
9,  X— D— 13,  X— D-14,  X— D-16,  X— D-21, 
X-D-22,  X-D-27,  X-O-28,  X-D-29,  X- 
D-31,  X-T>-33,  X-D-38,  X-D-39,  X-D- 
41,  and  X-D-53  believe  penalties  for 
violations  should  be  included  in  the 
rule. 

Response:  The  commenters  are 
mistaken  that  the  rule  foils  to  provide 
for  civil  and  criminal  penalties. 

Penalties  for  violations  are  not  cited  in 
the  rule  because  enforcement  of  the  rule 
(and  permit  requirements)  is  the 
responsibility  of  the  EPA  or  delegated 
State  (i.e.,  a  State  with  an  approved 
operating  permit  program).  iStivisions 
for  maximum  penalties  (up  to  $25,000 
per  day  per  emission  point)  are 
included  in  the  Act.  The  30-day  rolling 
average  is  calculated  each  day; 
consequently,  a  penalty  can  be  assessed 
each  day  for  any  exce^lance  of  the  limit 
for  each  emission  point  However, 
penalties  are  assessed  at  the  discretion 
of  the  enforcement  agency,  which  may 
consider  many  factors  (frequency, 
duration,  severity  of  violation,  good 
foith  efforts  to  correct,  etc.)  in 
determining  an  appropriate  penalty.  In 
addition,  the  Act  includes  provisions  to 
ensure  that  the  enforcement  agency 
fulfills  its  responsibilities  under  the 
law. 

Comment:  Commenter  X-D-12  asks  if 
new  operating  permits  based  on  Method 
303  need  to  be  issued  now  if  the  LAER 
track  is  followed. 

Response:  Yes,  but  approval  of  the 
State  permit  program  is  required  before 
operating  permits  can  be  i^ed.  As 
discussed  in  the  preamble  at  57  FR 
57555,  the  EPA  intends  to  delegate 
authority  for  implementing  the  NESHAP 
to  the  States  as  soon  as  possible  after 
promulgation. 

The  LAER  standards  will  become 
effective  on  November  15, 1993.  Under 
the  final  rules  establishing  requfrements 
for  State  operating  permit  programs  (40 
CFR  part  70),  States  must  submit 
proposed  permit  programs  to  EPA  for 
approval  by  November  15, 1993. 

Sources  subject  to  the  permit  program 
must  submit  complete  permit 
applications  within  1  year  after  a  State 
program  is  approved  (including  an 
interim  approval)  or,  where  the  State 
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program  is  not  approved,  within  1  year 
after  a  program  is  promulgated  by  the 
EPA. 

Conment:  Commenter  X-D-37 
suggests  the  rule  should  include 
provisions  for  planned  outages. 
Companies  should  be  requi^  to  notify 
the  regulatory  agency  of  work  plans  at 
least  a  week  in  advance.  This,  coupled 
with  a  followup  report,  would  prevent 
a  plant  from  hiding  emission  releases 
during  a  planned  outage. 

Response:  As  discussed  in  the 
preamble  to  the  proposed  rule  (see  57 
FR  57548,  December  4, 1992),  the  owner 
or  operator  must  operate  and  maintain 
the  battery  and  its  air  pollution  control 
technology  at  all  times,  including 
during  startups,  shutdowns,  and 
malfunctions,  in  a  manner  consistent 
with  good  air  pollution  control  practices 
for  minimizing  emissions  to  the  levels 
required  by  the  applicable  standards. 
Emissions  in  excess  of  the  applicable 
standards  occurring  during  a  planned 
outage  would  be  a  Eolation  imless  the 
emissions  were  the  result  of  an  incident 
determined  to  constitute  a  malfunction. 
(However,  it  would  be  difficult  to 
qualify  a  “planned”  outage  as  a 
malfunction.)  In  addition,  the 
provisions  included  in  the  rule  for 
independent  daily  monitoring  ensure 
that  an  inspector  is  at  the  site  every  day 
to  ensure  that  proper  procedures  (e.g., 
those  included  in  the  startup, 
shutdown,  and  malfunction  plan  and 
the  work  practice  plan)  are  followed  as 
applicable.  The  presence  of  an 
independent  inspector  on  the  site  each 
day  should  prevent  the  hidden  release 
of  emissions  during  an  outa^. 

Comment:  Commenter  X-3)-10 
stresses  the  significance  of  the 
Committee  agreement  to  support  the 
standards  as  long  as  the  EPA  proposes 
and  promulgates  a  regulation  and 
preamble  with  the  same  substance  and 
effect  of  the  final  agreement.  The 
organizations  that  negotiated  the 
agreement  also  reiterate  their  support 
(comment  X-D-15). 

Response:  The  EPA  understands  the 
importance  of  honoring  this  successful 
negotiated  agreement  and  has  made  no 
change  to  the  proposed  rule  or  its 
rationale  that  would  in  any  way  alter 
the  substance  and  efiect  of  the 
agreement. 

Comment:  Nineteen  commenters 
requested  that  the  EPA  hold  a  public 
hearing  in  Clairton,  Pittsburgh,  or 
Allegheny  County,  Pennsylvania  (rather 
than  at  EPA  facilities  in  Research 
Triangle  Park,  North  Carolina)  so  that 
affected  citizens  residing  near  the 
Nation’s  largest  coke  pl^t  could  have 
an  opportunity  to  express  their  views  on 
the  proposed  nile.  In  subsequent  written 


and  oral  testimony,  commenters 
reiterated  their  request  for  a  second 
hearing  in  Pittsbu^  or  Clairton  so  that 
more  citizens  wising  to  discuss  their 
concerns  would  be  able  to  attend 
(commenters  X-D-2,  X-D-6,  X-D-7,  X- 
D-8,  X-D-11,  X-D-14,  X-I3-16,  X-D- 
21,  X— D— 24,  X~I^25,  X— D— 29,  X-^^Sl, 
X-D-33,  X-D-40,  X-D-41,  X-D-50,  X- 
D-52,  X-D-54.  X-I>-57,  and  X-D-63). 

Response:  The  EPA  agreed  to  the 
initial  request  of  these  residents  and 
environmental  groups  and  arranged  a 
public  hearing  at  the  EPA  regional 
offices  in  Philadelphia,  Pennsylvania. 

At  the  request  of  the  commenters,  the 
EPA  also  delayed  the  date  originally 
scheduled  for  the  hearing  from 
December  28, 1992,  to  January  15, 1993, 
to  avoid  conflicts  with  Christmas 
holidays  for  citizens  wishing  to  present 
testimony.  The  transcript  from  this 
hearing  is  included  in  the  docket.  (See 
Docket  Item  X-G-1.) 

In  further  discussion  of  this  issue  at 
the  hearing,  the  EPA  representatives 
explained  that  most  public  hearings  for 
air  standards  are  held  in  Research 
Triangle  Park.  This  is  because  when 
national  standards  are  proposed, 
requests  for  hearings  typically  come 
from  all  over  the  country.  By  holding 
the  hearings  in  Research  Triangle  Park, 
no  one  person  or  group  is  given  any 
unfair  advantage.  In  t^  case,  while  a 
vast  majority  of  the  requests  did  come 
from  the  Pittsburgh  area,  people  from 
other  areas  in  Pennsylvania  also  wanted 
to  attend.  In  holding  the  hearing  in 
Philadelphia,  the  EPA  tried  to 
accommodate  commenters  from  the 
Pittsburgh  area  as  well  as  other 
Pennsylvania  residents.  The  EPA 
representatives  also  explained  that  a 
public  hearing,  however  important,  is 
an  adjimct  to  the  written  comment 
process.  This  process  is  fully  available 
to  everyone  and  is  not  dependent  at  all 
on  location. 

V.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking 
development  The  docketfog  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  standards 
and  EPA  responses  to  significant 
comments,  the  contents  of  the  docket. 


except  for  interagency  review  materials, 
will  serve  as  the  record  in  case  of 
judicial  review.  (See  section 
307(d)(7)(A).) 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  die  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  number  2060-0253. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2,461  hours  per  respondent  per 
year,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2136, 
U,S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  “Attention:  Desk 
Officer  for  EPA.” 

The  control  numbers  assigned  to 
collections  of  information  in  certain 
EPA  regulations  by  the  OMB  have  been 
consolidated  imder  40  CFR  part  9.  The 
information  collection  request  for  this 
NESHAP  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  resulf,  the  EPA 
finds  that  there  is  “good  cause”  under 
section  553(b)(B)  of  the  Administrative 
Procedure  Act  to  amend  the  applicable 
table  in  40  CFR  part  9  to  display  the 
OMB  control  number  for  this  rule 
without  prior  notice  and  comment.  Due 
to  the  technical  nature  of  the  table, 
further  notice  and  comment  would  be 
unnecessary.  For  the  same  reasons,  the 
EPA  also  finds  that  there  is  good  cause 
under  5  U.S.C.  553(d)(3).  For  additional 
information,  see  58  FR  18014,  April  7, 
1993  and  58  FR  27472,  May  10, 1993. 

C.  Executive  Order  12291 

Under  Executive  Order  12291,  the 
EPA  is  required  to  judge  whether  a 
regulation  is  a  “major  rule”  and 
therefore  subject  to  the  requirements  of 
a  regulatory  impact  analysis  (RIA).  The 
EPA  has  determined  that  this  regulation 
would  result  in  none  of  the  adverse 
economic  effects  set  forth  in  section  1  of 
the  Order  as  groimds  for  finding  a 
regulation  to  be  a  “major  rule."  The 
total  annual  costs  of  the  MACT 
standards  range  from  $25  million  to  $33 
million/year;  the  total  annual  cost  of  the 
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LAER  standards  range  from  $84  million 
to  $95  million/year,  including  the  ^ 
MACT  costs.  These  impacts  are  below 
the  $100  miUion  threshold.  Only  small 
meurket  changes  are  projected.  Increases 
in  the  price  of  coke  would  be  minimal 
(less  than  1  percent  for  furnace  coke  and 
about  1.1  to  2.5  percent  for  foundry 
coke).  The  decrease  in  coke  production 
would  also  be  minimal  (0.7  percent  for 
furnace  coke  and  1.1  percent  for 
foundry  coke  under  MACT  standards; 

2.1  percent  for  furnace  end  2.6  for 
foundry  coke  imder  LAER  standards).  In 
addition,  the  rule  will  not  cause 
significant  adverse  efiects  on  domestic 
competition,  employment,  investment, 
productivity,  innovation,  or  competition 
in  foreign  markets.  The  EPA  has, 
therefore,  concluded  that  this  regulation 
is  not  a  "major  rule"  \mder  Executive 
Order  12291. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  &e  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
^  instances  where  small  business  impacts 
are  possible.  Because  these  standai^ 
impose  no  adverse  economic  impacts  on 
small  businesses,  a  Regulatory 
Flexibility  Analysis  has  not  b^n 
conducted. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  because  no  substantial 
number  of  small  entities  are  affected 
and  no  significant  impact  on  these  small 
entities  will  result. 

E.  Miscellaneous 

In  accordance  with  section 
112(f)(2)(C)  of  the  Act,  the  EPA  is 
required  to  determine  whether 
additional  standards  are  nebessary  to 
address  the  risk  remaining  after 
technology-based  MACT  standards  are 
imposed.  The  EPA  is  to  make  that 
determination  for  coke  oven  batteries 
and  to  promulgate  standards  determined 
to  be  necessary  by  October  27. 2001. 
Pursuant  to  section  112(iH8)(C)  of  the 
Act,  the  EPA  also  is  requii^  to  review 
and  revise  the  LAER  standard  by 
January  1, 2007. 

List  of  Subjects  in  40  CFRPart  63 

Environmental  protection.  Air 
pollution  control.  Coke  oven  emissions. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 


Dated:  October  18, 1993. 

Carol  M.  Brovmer, 

Administrator. 

Parts  9  and  63  of  title  40,  chapter  I. 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  9-OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C  331),  346a.  348;  31  U.S.C  0701;  33 
U.S.C  1251  et  seq..  1311, 1313d,  1314, 1321, 
1326, 1330, 1344, 1345  (d)  and  (e),  1361;  E.O. 
11735,  38  FR  21243, 3  CFR  1971-1975 
Comp.,  p  973;  42  U.S.C  241,  242b.  243, 246, 
300f.  300g.  300g-l.  300g-2.  300g-3,  300g-4. 
300g-5.  300g-6.  300j-l,  300j-2,  300j-3.  300j- 
4,  300i-9, 1857  et  seq..  6901-6992k,  7401- 
7671q, 7542,  9601-9657, 11023, 11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  imder  the 
indicated  heading  to  read  as  follows: 

§9.1  0MB  approvals  under  the  Paperwork 
Reduction  Act. 

•  •  •  *  * 


40  CFR  citation 

0MB  control 
No. 

•  •  •  #  • 

National  Emission  Standards  for  Hazardous 
Air  Pollutants  for  Source  Categories 

*  •  • 

63.302-63.311  . 

•  • 

.  2060-0253 

•  •  • 

•  • 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

3.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  Secs.  101, 112, 114, 116,  301, 
Clean  Air  Act  as  amended  (42  U.S.C.  7401, 
7412,  7414,  7616, 7601). 

4.  Part  63  is'amended  by  adding 
Subpart  L  to  read  as  follows: 

Subpart  l^-44ationai  Emiaaion  Standards 
for  Coke  Oven  Battarfaa 

Sac. 

63.300  Applicability. 

63.301  De^tions. 

63.302  Standards  for  by-product  coke  oven 
batteries. 

63.303  Standards  for  nonrecovery  coke 
«  oven  batteries. 

63.304  Standards  for  compliance  date 
extension. 

63.305  Alternative  standards  for  ccke  oven 
doors  equipped  with  sheds. 

63.306  Work  practice  standards. 

63.307  Standards  for  bypass/bleeder  stad:s. 

63.308  Standards  for  collecting  mains. 


Sec. 

63.309  Performance  tests  and  procedures. 

63.310  Requirements  for  startups, 
shutdowns,  and  malfunctions. 

63.311  Reporting  and  recordkeeping 
requirements. 

63.312  Existing  regulations  and 
requirements. 

63.313  Delegation  of  authority. 

Appendix  A  to  Subpart  L — Operating  Coke 

Oven  Batteries  As  Of  April  1, 1992 

Subpart  L— National  Emission 
Standards  for  Coke  Oven  Batteries 

§63.300  Applicability. 

(a)  Unless  otherwise  specified  in 
§§  63.306,  63.307,  and  63.311,  the 
provisions  of  this  subpart  apply  to 
existing  by-product  coke  oven  oatteries 
at  a  coke  plant  and  to  existing 
nonrecovery  coke  oven  batteries  at  a 
coke  plant  on  and  after  the  following 
dates: 

(1)  December  31, 1995,  for  existing  by¬ 
product  coke  oven  batteries  subject  to 
emission  limitations  in  §  63.302(a)(1)  or 
existing  nonrecovery  coke  oven  batteries 
subject  to  emission  limitations  in 

§  63.303(a); 

(2)  January  1,  2003,  for  existing  by¬ 
product  coke  oven  batteries  subject  to 
emission  limitations  in  §  63.302(a)(2); 

(3)  November  15, 1993,  for  existing 
by-product  and  nonrecovery  coke  oven 
batteries  subject  to  emission  limitations 
in  §§  63.304(b)(1)  or  63.304(c); 

(4)  January  1, 1998,  for  existing  by¬ 
product  coke  oven  batteries  subject  to 
emission  limitations  in  §§  63.304(b)(2) 
or  63.304(b)(7);  and 

(5)  January  1,  2010,  for  existing  by¬ 
product  coke  oven  batteries  subject  to 
emission  limitations  in  §§  63.304(b)(3) 
or  63.304(b)(7). 

,  (b)  The  provisions  for  new  sources  in 
§§  63.302(b),  63.302(c),  and  63.303(b) 
apply  to  each  greenfield  coke  oven 
battery  and  to  each  new  or 
reconstructed  coke  oven  battery  at  an 
existing  coke  plant  if  the  coke  oven 
battery  results  in  an  increase  in  the 
design  capacity  of  the  coke  plant  as  of 
November  15, 1990,  (including  any 
capacity  qualifying  under  §  63.304(b)(6), 
and  the  capacity  of  any  coke  oven 
battery  subject  to  a  construction  permit 
on  Noveml^r  15, 1990,  which 
commenced  operation  before  October 
27, 1993. 

(c)  The  provisions  of  this  subpart 
apply  to  each  brownfield  coke  oven 
battery,  each  padup  rebuild,  and  each 
cold-idle  coke  oven  battery  that  is 
restarted. 

(d)  The  provisions  of 

§§  63.304(b)(2)(i)(A)  and  63.304(b)(3)(i) 
apply  to  ea^  fowdry  coke  producer  as 
follows: 

(1)  A  coke  oven  battery  subject  to 
§  63.304(b)(2)(iKA)  or  §  63.304(bM3Ki) 
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must  be  a  coke  oven  battery  that  on 
January  1, 1992,  was  owned  or  operated 
by  a  foundry  coke  producer;  and 

(2)(i)  A  coke  oven  battery  owned  or 
operated  by  an  integrated  steel  producer 
on  January  1. 1992,  and  listed  in 
paragraph  (d)(2)(ii)  of  this  section,  that 
was  sold  to  a  foundry  coke  producer 
before  November  15, 1993,  shall  be 
deemed  for  the  purposes  of  paragraph 

(d)(1)  of  this  section  to  be  owned  or 
operated  by  a  foundry  coke  producer  on 
January  1. 1992. 

(ii)  The  coke  oven  batteries  that  may 
qualify  under  this  provision  are  the 
following: 

(A)  The  coke  oven  batteries  at  the 
Bethlehem  Steel  Corporation’s 
Lackawanna,  New  York  facility;  and 

(B)  The  coke  oven  batteries  at  the 
Rouge  Steel  Company’s  Dearborn, 
Michigan  facility. 

(e)  The  emission  limitations  set  forth 
in  this  subpart  shall  apply  at  all  times 
except  during  a  period  of  startup, 
shutdown,  or  malfunction.  The  startup 
period  shall  be  determined  by  the 
Administrator  and  shall  not  exceed  180 
davs. 

(f)  After  October  28, 1992,  rules  of 
general  applicability  promulgated  under 
section  112  of  the  Act,  including  the 
General  Provisions,  may  apply  to  coke 
ovens  provided  that  the  topic  covered 
by  such  a  rule  is  not  addressed  in  this 
subpart. 

S  63.301  Definition*. 

Terms  used  in  this  subpart  are 
defined  in  the  Act  or  In  this  section  as 
follows: 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  his 
or  her  authorized  representative  (e  g.,  a 
State  that  has  been  delegated  the 
authority  to  implement  the  provisions  of 
this  subpart  or  its  designated  agent). 

Brownfield  coke  oven  battery  xne&ns  a 
new  coke  oven  battery  that  replaces  an 
existing  coke  oven  battery  or  batteries 
with  no  increase  in  the  design  capacity 
of  the  coke  plant  as  of  November  15, 
1990  (including  capacity  qualifying 
under  §  63.304(b)(6),  and  &e  capacity  of 
any  coke  oven  battery  subject  to  a 
construction  permit  on  November  15, 
1990,  which  commenced  operation 
before  October  27, 1993. 

Bypass/bleeder  stack  means  a  stack, 
duct,  or  offtake  system  that  is  opened  to 
the  atmosphere  and  used  to  relieve 
excess  pressure  by  venting  raw  coke 
oven  gas  from  the  collecting  main  to  the 
atmosphere  from  a  by-product  coke 
oven  battery,  usually  during  emergency 
conditions. 

By-product  coke  oven  batteiy  means  a 
source  consisting  of  a  group  of  ovens 


connected  by  common  walls,  where  coal 
undergoes  destructive  distillation  imder 
positive  pressure  to  produce  coke  and 
coke  oven  gas.  from  which  by-products 
are  recove^.  Coke  oven  batteries  in 
operation  as  of  April  1, 1992,  are 
iaentified  in  appendix  A  to  this  subparl. 

Certified  observer  means  a  visual 
emission  observer,  certified  under  (if 
applicable)  Method  303  and  Method  9 
(if  applicable)  and  employed  by  the 
Administrator,  which  includes  a 
delegated  enforcement  agency  or  its 
designated  agent.  For  the  purpose  of 
notifying  an  owner  or  operator  of  the 
results  obtained  by  a  certified  observer, 
the  person  does  not  have  to  be  certified. 

charge  or  charging  period  means,  for 
a  by-product  coke  oven  battery,  the 
period  of  time  that  commences  when 
coal  begins  to  flow  into  an  oven  through 
a  topside  port  and  ends  when  the  last 
charging  port  is  recapped.  For  a 
nonrecovery  coke  oven  battery,  charge 
or  charging  period  means  the  period  of 
time  that  commences  when  c(^  begins 
to  flow  into  an  oven  and  ends  when  the 
push  side  door  is  replaced. 

Coke  oven  battery  means  either  a  by¬ 
product  or  nonrecovery  coke  oven 
battery. 

Coke  oven  door  means  each  end 
enclosure  on  the  pusher  side  and  the 
coking  side  of  an  oven.  *1116  chuck,  or 
leveler-bar,  door  is  part  of  the  pusher 
side  door.  A  coke  oven  door  includes 
the  entire  area  on  the  vertical  face  of  a 
coke  oven  between  the  bench  and  the 
top  of  the  battery  between  two  adjacent 
buckstays. 

Cold-Idle  coke  oven  battery  means  an 
existing  coke  oven  battery  that  has  been 
shut  down,  but  is  not  dismantled. 

Collecting  main  means  any  apparatus 
that  is  connected  to  one  or  more  ofrtake 
systems  and  that  provides  a  passage  for 
conveying  gases  under  positive  pressure 
from  the  by-product  coke  oven  ^ttery 
to  the  by-product  recovery  system. 

Collecting  main  repair  means  any 
measure  to  stop  a  collecting  main  leak 
on  a  long-term  basis.  A  repair  measure 
in  general  is  intended  to  restore  the 
integrity  of  the  collecting  main  by 
returning  the  main  to  approximately  its 
design  specifications  or  its  condition 
before  the  leak  occurred.  A  repair 
measure  may  include,  but  is  not  limited 
to,  replacing  a  section  of  the  collecting 
main  or  welding  the  source  of  the  leak. 

Consecutive  barges  means  charges 
observed  successively,  excluding  any 
charge  during  which  the  observer’s  view 
of  the  charging  system  or  topside  ports 
is  obscured. 

Design  capacity  means  the  original 
design  capacity,  of  a  coke  oven  battery, 
expressed  in  megagrams  per  year  of 
furnace  coke 


Foundry  coke  producer  means  a  coke 
producer  that  is  not  and  was  not  on 
January  1, 1992,  owned  or  operated  by 
an  integrated  steel  producer  and  had  on 
January  1, 1992,  an  annual  design 
capacity  of  less  than  1.25  million 
megagrams  per  year  (not  including  any 
capacity  satisfying  the  remiireroents  of 
$  63.300(d)(2)  or  §  63.304rb)(6)). 

Greenfield  coke  oven  battery  means  a 
coke  oven  battery  for  which 
construction  is  commenced  at  a  plant 
site  (where  no  coke  oven  batteries 
previously  existed)  after  December  4, 
1992. 

Integrated  steel  producer  means  a 
company  or  corporation  that  produces 
coke,  uses  the  coke  in  a  blast  furnace  to 
make  iron,  and  uses  the  iron  to  produce 
steel.  ’These  operations  may  be 
performed  at  different  plant  sites  within 
the  corooration. 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  process  equipment, 
or  a  process  to  operate  in  a  normal  or 
usual  manner.  Failures  caused  in  part 
by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 

New  shed  means  a  shed  for  which 
construction  commenced  after 
September  15, 1992.  The  shed  at 
Bethlehem  Steel  Corporation’s 
Bethlehem  plant  on  Battery  A  is  deemed 
not  to  be  a  new  shed. 

Nonrecovery  coke  oven  battery  means 
a  source  consisting  of  a  group  of  ovens 
connected  by  conunon  walls  and 
operated  as  a  unit,  where  coal 
undergoes  destructive  distillation  undei 
negative  pressure  to  produce  coke,  and 
wUch  is  designed  for  the  combustion  of 
the  coke  oven  gas  from  which  by¬ 
products  are  not  recovered. 

Offtake  system  means  any  individual 
oven  apparatus  that  is  stationary  and 
provides  a  passage  for  gases  from  an 
oven  to  a  coke  oven  battery  collecting 
main  or  to  another  oven.  Offtake  system 
components  include  the  standpipe  and 
standpipe  cap$,  goosenecks,  stationary 
jumper  pipes,  mini-standpipes,  and 
standpipe  and  gooseneck  coimections. 

Oven  means  a  chamber  in  the  coke 
oven  battery  in  which  coal  undergoes 
destructive  distillation  to  produce  ccke. 

Padup  rebuild  means  a  coke  oven 
battery  that  is  a  complete  reconstruction 
of  an  existing  coke  oven  battery  on  the 
same  site  and  pad  without  an  increase 
in  the  design  capacity  of  the  coke  plant 
as  of  November  15, 1990  (including  any 
capacity  qualify'ing  under  §  63.304(b)(6), 
and  the  capacity  of  any  coke  oven 
battery  subject  to  a  construction  permit 
on  Noveml^r  15, 1990,  which 
commenced  operation  before  October 
27, 1993.  The  Administrator  may 
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determine  that  a  pro}ect  is  a  padup 
rebuild  if  it  effectively  constitutes  a 
replacement  of  the  battery  above  the 
ad.  evoi  if  some  portion  of  the 
ridcwork  above  the  pad  is  retained. 

Pushing,  for  the  purposes  of  S  63.305, 
means  that  coke  oven  operation  that 
commences  when  the  pushing  ram 
starts  into  the  oven  to  push  out  coke 
that  has  completed  the  coking  cycle  and 
ends  when  the  quench  car  is  clear  of  die 
coke  side  shed. 

Run  means  the  observation  of  visible 
emissions  from  topside  port  lids,  offtake 
systems,  coke  oven  doors,  or  the 
charging  of  a  coke  oven  that  is  made  in 
accordance  with  and  is  valid  imder 
Methods  303  or  303A  in  appendix  A  to 
this  part. 

Shed  means  a  structure  for  capturing 
coke  oven  emissions  on  the  coke  side  or 
pusher  side  of  the  coke  ovm  battery, 
vdiich  routes  the  emissions  to  a  control 
device  or  system. 

Short  cake  oven  battery  means  a  coke 
oven  battery  with  ovens  less  than  6 
meters  in  hei^t 

Shutdown  means  the  opwation  that 
commences  when  pushing  has  occurred 
on  the  first  oven  with  the  intent  of 
pushing  the  cc^  out  of  all  of  the  ovens 
in  a  coke  oven  battery  without  adding 
coal,  and  ends  vdien  all  of  the  ovens  of 
a  c(^  oven  battery  are  empty  of  coal  or 
coke. 

Standpipe  cap  means  an  apparatus 
used  to  cover  the  opening  in  the 
goosenedc  of  an  o^ake  system. 

Startup  means  that  operation  that 
commences  when  the  begins  to  be 
added  to  the  first  oven  of  a  cow  ovoa 
battery  that  either  is  being  started  for  the 
first  time  or  that  is  being  restarted  and 
ends  when  the  doors  have  been  adjusted 
for  maximum  leak  reduction  and  the 
collecting  main  pressure  control  has 
been  stabilised.  Except  for  the  first 
startup  of  a  coke  oven  battery,  a  startup 
cannot  occur  unless  a  shutdown  has 
occurred. 

Tall  coke  oven  battery  means  a  coke 
oven  battery  with  ovens  6  meters  or 
more  in  height. 

Temprxary  seal  means  any  measure, 
including  but  not  limited  to,  application 
of  luting  or  packing  material,  to  stop  a 
collect!^  main  leak  until  the  leak  is 
repaired. 

Topside  port  lid  means  a  cover, 
removed  during  charging  or 
decarbonizing,  that  is  placed  over  the 
opening  through  which  coal  can  be 
charged  into  the  oven  of  a  by-product 
coke  oven  battery. 

§63.302  Standards  for  byi>roduct  coke 
oven  battarfse. 

(a)  Except  as  provided  in  §  63.304  or 
§  63.305,  on  ana  after  the  dates  specified 


in  this  paragraph,  no  owner  or  operator 
shall  causa  to  ^  discharged  or  allow  to 
be  discharged  to  the  atmosphne,  coke 
oven  emissions  from  each  affected 
existing  by-product  coke  oven  battery 
that  exceed  any  of  the  following 
emission  limitations  w  requirements; 

(1)  On  and  aftw  December  31, 1995; 

(1)  For  coke  oven  doors; 

(A)  6.0  percent  leaking  coke  oven 
doors  for  each  tall  by-pi^uct  coke  oven 
battery,  as  detnmined  according  to  the 
procedures  in  §  63.309(dKl):  and 

(B)  5.5  percent  leaking  cdm  oven 
doors  for  each  short  by-product  coke 
oven  battery,  as  determined  according  to 
the  procedures  in  §  63.309(d)(1); 

(ii)  0.6  percent  leaking  topside  port 
lids,  as  determined  by  the  procedures  in 
§63.309(dXl): 

(iii)  3.0  percent  leaking  offtake 
system(s),  as  determined  by  the 
procedures  in  §  63.309(d)(1);  and 

(iv)  12  seconds  of  visible  emissions 
per  charge,  as  determined  by  the 
procedures  in  §  63.309(d)(2). 

(2)  On  and  after  January  1, 2003, 
tmless  the  Administrator  promulgates 
more  stringent  limits  pursuant  to 
section  112(f)  of  the  Act; 

(i)  5.5  percent  leaking  coke  oven 
doors  for  each  tall  by-product  coke  oven 
battery,  as  determined  by  the 
procedures  in  $  63 .309(d)(1);  and 

(ii)  5.0  percent  leakii^  cote  oven 
doors  for  eadi  short  by-product  coke 
oven  battery,  as  determined  by  the 
procedtires  in  §  63.309(d)(1). 

(b)  Except  as  provide  in  paragraph 

(c)  of  this  section,  no  owner  or  operator 
shall  cause  to  be  disdiaiged  or  allow  to 
be  disdiarged  to  the  atmosphere,  coke 
oven  emissions  from  a  by-product  coke 
oven  battery  subject  to  the  applicability 
requirements  in  §  63.300(b)  t^t  exceed 
any  of  the  following  emission 
limitations: 

(1)  0.0  percent  leaking  coke  oven 
doors,  as  detwmined  by  the  procedures 
in  S  63.309(d)(1); 

(2)  0.0  percent  lealdng  topside  port 
lids,  as  determined  by  the  procedures  in 
§  63.309(d)(1); 

(3)  0.0  percent  leaking  offtake 
syrtem(s),  as  determined  by  the 
procedures  in  §  63.309(d)(1);  and 

(4)  34  seconds  of  visible  emissions  per 
char^,  as  determined  by  the  procedures 
in  §  63.309(d)(2). 

(c)  The  emission  limitations  in 
paragraph  (b)  of  this  secfion  do  not 
apply  to  die  owner  at  operator  of  a  by- 
pr^uct  coke  oven  battoy  that  utilize 
a  new  recovmy  technology,  including 
but  not  limited  to  larger  size  ovens, 
operation  imder  negative  pressure,  and 
processes  with  emission  points  different 
TOm  those  regulated  under  this  sifopart. 
An  owner  or  operator  constructing  a 


new  by-product  coke  oven  battery  or 
reconstructing  an  existing  by-product 
recovery  battery  that  utilizes  a  new 
recovery  technolo^  shall: 

(1)  Notify  the  Administrator  of  the 
intention  to  do  so.  as  required  in 

§  63.311(c);  and 

(2)  Submit,  for  the  determination 
imder  section  112(g)(2)(B)  of  the  Act. 
and  as  part  of  the  application  for 
permission  to  construct  or  reconstruct, 
all  information  and  data  requested  by 
the  Administrator  for  the  determination 
of  applicable  emission  limitations  and 
requirements  for  that  by-product  coke 
oven  battery. 

(d)  Emission  limitations  and 
requirements  applied  to  each  coke  oven 
battery  utilizing  a  new  recovery 
technology  shall  be  less  than  the 
following  emission  limitations  or  shall 
result  in  an  overall  annual  emissions 
rate  for  coke  oven  emissions  for  the 
battery  that  is  lower  than  that  obtained 
by  the  following  emission  limitations: 

(1)  4.0  pracent  leaking  coke  oven 
doors  on  tall  by-product  coke  oven 
batteries,  as  determined  by  the 
procedures  in  §  63.30^d)(l): 

(2)  3.3  percent  leaking  coke  oven 
doors  on  short  by-product  coke  ovra 
batteries,  as  determined  by  the 
procedures  in  §  63.30^dHl); 

(3)  2.5  percent  leaking  offtake 
system(s),  as  determined  by  the 
procedures  in  S63.30^d)(l); 

(4)  0.4  percent  leaking  topside  port 
lids,  as  determined  by  the  procedures  in 
§63.309(dKl);and 

(5)  12  seconds  of  visible  emissions  per 
charge,  as  determined  by  the  procedures 
in  §  63.309(d)(2). 

1 63.303  Standards  for  nonracovary  coka 
ovan  battarles. 

(a)  Except  as  provided  in  §  63.304,  on 
and  after  Dumber  31. 1995,  no  owner 
or  operator  shall  cause  to  be  discharged 
or  allow  to  be  discharged  to  the 
atmosphere  coke  oven  emissions  from 
each  affected  existing  nonrecovery  coke 
oven  battery  that  exceed  any  of  the 
following  emission  limitations  or 
requirements: 

(1)  For  coke  oven  doors; 

(1)  0.0  percent  leaking  coke  oven 
doors,  as  determined  by  the  procedures 
in  §  63.309(d)(1);  or 

(ii)  The  owner  or  operator  shall 
monitor  and  record,  once  per  day  for 
each  day  of  operation,  the  pressure  in 
each  oven  or  in  a  common  battery 
tunnel  to  ensure  that  the  ovens  are 
operated  under  a  negative  pressure. 

(2)  For  charging  operations,  the  owner 
or  operator  sh^  implement,  for  each 
day  of  operation,  the  work  practices 
specified  in  §  63.306(b)(6)  and  record 
the  performance  of  the  work  practices  as 
required  in  §  63.306(b)(7). 
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(b)  No  owner  or  operator  shall  cause 
to  be  discharged  or  allow  to  be 
discharged  to  the  atmosphere  coke  oven 
emissions  from  each  affected  new 
nonrecovery  coke  oven  battery  subject 
to  the  applicability  reouirements  in 
§  63.3OO0>)  that  exceed  any  of  the 
following  emission  limitations  or 
requirements: 

(1)  For  coke  oven  doors; 

(1)  0.0  percent  leaking  coke  oven 
doors,  as  determined  by  the  procedures 
in  §  63.309(d)(1);  or 

(ii)  The  owner  or  operator  shall 
monitor  and  record,  once  per  day  for 
each  day  of  operation,  the  pressure  in 
each  oven  or  in  a  common  battery 
tunnel  to  ensiue  that  the  ovens  are 
operated  under  a  negative  pressure; 

(2)  For  charging  operations,  the  owner 
or  operator  shall  install,  operate,  and 
maintain  an  emission  control  system  for 
the  capture  and  collection  of  emissions 
in  a  manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  from  the  charging 
operation; 

(3)  0.0  percent  leaking  topside  port 
lids,  as  determined  by  the  procedures  in 
§  63.309(d)(1)  (if  appucable  to  the  new 
nonrecovery  coke  oven  battery);  and 

(4)  0.0  percent  leaking  offtake 
system(s),  as  determined  by  the 
procedures  in  §  63.309(d)(1)  (if 
applicable  to  the  new  nonrecovery  coke 
oven  battery). 

§63.304  StanOtfOt  tor  compliance  date 
extenaion. 

(a)  An  owner  or  operator  of  an 
existing  coke  oven  battery  (including  a 
cold-idle  coke  oven  battery),  a  padup 
rebuild,  or  a  brownfield  coke  oven 
battery,  may  elect  an  extension  of  the 
compliance  date  for  emission  limits  to 
be  promulgated  pursuant  to  section 
112(f)  of  the  Act  in  accordance  with 
section  112(i)(8).  To  receive  an 
extension  of  the  compliance  date  from 
January  1,  2003,  until  January  1,  2020, 
the  owner  or  operator  shall  notify  the 
Administrator  as  described  in 

§  63.311(c)  that  the  battery  will  comply 
vnth  the  emission  limitations  and 
requirements  in  this  section  in  lieu  of 
the  applicable  emission  limitations  in 
§§63.302  or  63.303. 

(b)  Except  as  provided  in  paragraphs 
(b)(4),  (b)(5),  and  (b)(7)  of  this  section 
and  in  §  63.305,  on  and  after  the  dates 
specified  in  this  paragraph,  no  owner  or 
operator  shall  cause  to  hie  discharged  or 
allow  to  be  discharged  to  the 
atmosphere  coke  oven  emissions  from  a 
by-product  coke  oven  battery  that 
exceed  any  of  the  following  emission 
limitations: 

(1)  On  and  after  November  15, 1993; 


(1)  7.0  percent  leaking  coke  oven 
doors,  as  determined  by  the  procedures 
in  §  63.309(d)(1); 

(ii)  0.83  percent  leaking  topside  port 
lids,  as  determined  by  the  procedures  in 
§  63.309(d)(1); 

(iii)  4.2  percent  leaking  offtake 
system(s),  as  determined  by  the 
procedures  in  §  63.309(d)(1);  and 

(iv)  12  seconds  of  visible  emissions 
per  charge,  as  determined  by  the 
procedures  in  $  63.309(d)(2). 

(2)  On  and  after  January  1, 1998; 

(i)  For  coke  oven  doors: 

(A)  4.3  percent  leaking  coke  oven 
doors  for  each  tall  by-pi^uct  coke  oven 
battery  and  for  each  by-product  coke 
oven  battery  owned  or  operated  by  a 
foundry  co^  producer,  as  determined 
by  the  procedures  in  $  63.309(d)(1);  and 

(B)  3.8  percent  leaking  coke  oven 
doors  on  each  by-product  coke  oven 
battery  not  subject  to  the  emission 
limitation  in  paragraph  (b)(2)(i)(A)  of 
this  section,  as  determined  by  the 
procedures  in  §  63.309(d)(1); 

(ii)  0.4  percent  lealung  topside  port 
lids,  as  determined  by  the  procedures  in 
§  63.309(d)(1); 

(iii)  2.5  percent  leaking  offtake 
system(s),  as  determined  by  the 
procedures  in  §  63.309(d)(1);  and 

(iv)  12  seconds  of  visible  emissions 
per  charge,  as  determined  by  the 
procedures  in  $  63.309(d)(2). 

(3)  On  and  after  January  1, 2010, 
unless  the  Administrator  promulgates 
more  stringent  limits  pursuant  to 
section  112(i)(8)(C}  of  the  Act; 

(i)  4.0  percent  leaking  coke  oven 
doors  on  each  tall  by-product  coke  oven 
battery  and  for  each  by-product  coke 
oven  battery  owned  or  operated  by  a 
foundry  coke  producer,  as  determined 
by  the  procedures  in  §  63.309(d)(1);  and 

(ii)  3.3  percent  leaking  coke  oven 
doors  for  each  by-product  coke  oven 
battery  not  subject  to  the  emission 
limitation  in  paragraph  (b){3)(i)  of  this 
section,  as  determined  by  the 
procedures  in  §  63.3Q9(d){l). 

(4)  No  owner  or  operator  shail  cause 
to  be  discharged  or  allow  to  be 
discharged  to  the  atmosphere  coke  oven 
emissions  ftnm  a  brownfield  or  padup 
rebuild  by-product  coke  oven  battery, 
other  than  those  specified  in  paragraph 
(b)(4)(v)  of  this  section,  that  exceed  any 
of  the  following  emission  limitations: 

(i)  For  coke  oven  doors; 

(A)  4.0  percent  leaking  coke  oven 
doors  for  each  tall  by-pr^uct  coke  oven 
battery,  as  determined  bv  the 
procedxires  in  §  63.309(d)(1);  and 

(B)  3.3  percent  leaking  coke  oven 
doors  on  each  short  by-product  coke 
oven  battery,  as  determined  by  the 
procedures  in  §  63.309(d)(1); 


(ii)  0.4  percent  leaking  topside  port 
lids,  as  determined  by  the  procedures  in 
$  63.309(d)(1); 

(iii)  2.5  percent  leaking  ofttake 
system(s),  as  determined  by  the 
procedures  in  §  63.309(d)(1);  and 

(iv)  12  seconds  of  visible  emissions 
per  charge,  as  determined  by  the 
procedures  in  §  63.309(d)(2). 

(v)  The  requirements  of  paragraph 
(b)(4)  of  this  section  shall  not 

(b)(^and  (b)(3)  of  tSiss^^on  do  apply 
to  the  following  brownfield  or  padup 
rebuild  coke  oven  batteries: 

(A)  Bethlehem  Steel-Bums  Harbor, 
Battery  No.  2; 

(B)  National  Steel-Great  Lakes,  Battery 
No.  4;  and 

(C)  Koppers-Woodward,  Battery  No.  3. 

(vi)  To  retain  the  exdurion  provided 
in  paragraph  (b)(4)(v)  of  this  section,  s 
coke  oven  Mttery  specified  in  paragraph 
(h)(4)(v)  of  this  section  shall  commence 
construction  not  later  than  July  1, 1996. 
or  1  year  after  obtaining  a  construction 
permit,  whichever  is  earlier. 

(5)  lite  owner  or  operator  of  a  cold- 
idle  coke  oven  battery  that  shut  down 
on  or  after  November  15, 1990,  shall 
comply  with  the  following  emission 
limitations: 

(i)  For  a  brownfield  coke  oven  battery 
or  a  padup  rebuild  coke  oven  battery, 
coke  oven  emissions  shall  not  exceed 
the  emission  limitations  in  paragraph 
(b)(4)  of  this  section;  and 

(ii)  For  a  cold-idle  battery  other  than 
a  brownfield  or  padup  rebuild  coke 
oven  battery,  coke  oven  emissions  shall 
not  exceed  the  emission  limitations  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section. 

(6)  The  owner  or  operator  of  a  coM-  - 
idle  coke  oven  battery  that  shut  down 
prior  to  November  15, 1990,  shall 
submit  a  written  request  to  the 
Administrator  to  Indude  the  battery  in 
the  design  capadty  of  a  coke  plant  as  of 
November  15, 1990.  A  copy  of  the 
request  shall  also  be  sent  to  Director, 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711.  The  Administrator  will 
review  and  approve  or  disapprove  a 
request  according  to  the  following 
procedures: 

(i)  Requests  will  be  reviewed  for 
completeness  in  the  order  received.  A 
complete  request  shall  indude: 

(A)  Battery  identification; 

(B)  Design  information,  induding  the 
design  capacity  and  number  and  size  of 
ovens;  and 

(C)  A  brief  description  of  the  o  wner  or 
operator’s  plans  for  the  cold-idle 
battery,  including  a  statement  whether 
construction  of  a  padup  rebuild  or  e 
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brownfield  coke  oven  battery  is 
contemplated. 

(ii)  A  complete  request  shall  be 
approved  if  the  desi^  capacity  of  the 
battery  and  the  desi^  capacity  of  all 
previous  approvals  does  not  exceed  the 
capacity  limit  in  paragraph  (b)(6)(iii)  of 
this  section. 

(iii)  The  total  nationwide  coke 
capacity  of  coke  oven  batteries  that 
receive  approval  \mder  paragraph  (b)(6) 
of  this  section  shall  not  excei^  2.7 
million  Mg/yr. 

(iv)  If  a  construction  permit  is 
required,  an  approval  ^11  lapse  if  a 
construction  permit  is  not  issued  within 
3  years  of  the  approval  date,  or  if  the 
construction  permit  lapses. 

(v)  If  a  construction  permit  is  not 
required,  an  approval  will  lapse  if  the 
battery  is  not  restarted  within  2  years  of 
the  approval  date. 

The  owner  or  operator  of  a  by-product 
coke  oven  battery  with  fewer  than  30 
ovens  may  elect  to  comply  with  an 
emission  limitation  of  2  or  fewer  leaking 
coke  oven  dows,  as  determined  by  the 
procedures  in  §  63.309(d)(4),  as  an 
alternative  to  the  emission  limitation  for 
coke  oven  doors  in  paragraphs  (b)(2)(i), 

(b)(3)  (i)  through  (ii),  (b)04)(i).  (b)(5),  and 
(b)(6)  of  this  section. 

(c)  On  and  after  November  15, 1993, 
no  owner  or  operator  shall  cause  to  be 
discharged  or  allow  to  be  discharged  to 
the  atmosphere  coke  oven  emissions 
ftom  an  e^dsting  nonrecovery  coke  oven 
battery  that  exceed  any  of  the  emission 
limitations  or  requirements  in 

§  63.303(a). 

(d)  Ea(^  owner  or  operator  of  an 
existing  coke  oven  battery  qualifying  for 
a  compliance  date  extension  pursuant  to 
this  section  shall  make  available,  no 
later  than  January  1,  2000,  to  the 
surrounding  communities  the  results  of 
any  risk  assessment  performed  by  the 
Administrator  to  determine  the 
appropriate  level  of  any  emission 
standi  established  by  the 
Administrator  according  to  section 
112(f)  of  the  Act. 

§  63.305  Alternative  standards  for  coke 
oven  doors  equipped  with  sheds. 

(a)  The  owner  or  operator  of  a  new  or 
existing  coke  oven  battery  equipped 
with  a  shed  for  the  capture  of  coke  oven 
emissions  from  coke  oven  doors  and  an 
emission  control  device  for  the 
collection  of  the  emissions  may  comply 
with  an  alternative  to  the  applicable 
visible  emission  limitations  for  coke 
oven  doors  in  §§  63.302  and  63.304 
according  to  the  procedures  and 
requirements  in  this  section. 

(d)  To  qualify  for  approval  of  an 
alternative  standard,  the  owner  or 
operator  shall  submit  to  the 


Administrator  a  test  plan  for  the 
measurement  of  emissions.  A  copy  of 
the  request  shall  also  be  sent  to  the 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  N.C.  27711.  The  plan  shall 
describe  the  procedures  to  be  used  for 
the  measurement  of  particulate  matter; 
the  parametOTs  to  be  measured  that 
affect  the  shed  exhaust  rate  (^.g., 
damper  settings,  fan  power)  and  the 
procedures  for  measuring  such 
parameters;  and  if  applicable  imder 
paragraph  (c)(5)(ii)  of  this  section,  the 
procedures  to  be  used  for  the 
measurement  of  benzene  soluble 
organics,  benzene,  toluene,  and  xylene 
emitted  from  the  control  device  for  the 
shed.  The  owner  or  operator  shall  notify 
the  Administrator  at  least  30  days  before 
any  performance  test  is  conducted. 

(c)  A  . complete  test  plan  is  deemed 
approved  if  no  disapproval  is  received 
within  60  days  of  the  submittal  to  the 
Administrator.  After  approval  of  the  test 
plan,  the  owner  or  operator  shall; 

(1)  Determine  the  efficiency  of  the 
control  device  for  removal  of  particulate 
matter  by  conducting  measurements  at 
the  inlet  and  the  outlet  of  the  emission 
control  device  using  Method  5  in 
appendix  A  to  part  60  of  this  chapter, 
with  the  filter  ^x  operated  at  amoient 
temperature  and  in  a  manner  to  avoid 
condensation,  with  a  backup  filter; 

(2)  Measure  the  visible  emissions 
from  coke  oven  doors  that  escape 
capture  by  the  shed  using  Method  22  in 
appendix  A  to  part  60  of  this  chapter. 

For  the  purpose  of  approval  of  an 
alternative  standard,  no  visible 
emissions  may  escape  capture  from  the 
shed. 

(i)  Visible  emission  observations  shall 
be  taken  during  conditions 
representative  of  normal  operations, 
except  that  pushing  shall  be  suspended 
and  pushing  emissions  shall  have 
cleai^  the  shed;  and 

(ii)  Method  22  observations  shall  be 
performed  by  an  observer  certified 
according  to  the  requirements  of 
Method  9  in  appendix  A  to  part  60  of 
this  chapter.  The  observer  shall  allow 
pushing  emissions  to  be  evacuated 
(typically  1  to  2  minutes)  before  making 
observations; 

(3)  Measure  the  opacity  of  emissions 
from  the  control  device  using  Method  9 
in  appendix  A  to  part  60  of  this  chapter 
during  conditions  representative  of 
normal  operations,  including  pushing; 
and 

(i)  If  the  control  device  has  multiple 
stadcs,  the  ovmer  or  operator  shall  use 
an  evaluation  based  on  visible 
emissions  and  opacity  to  select  the  stack 


with  the  highest  opacity  for  testing 
imder  this  section; 

(ii)  The  highest  opacity,  expressed  as 
a  6-minute  average,  shall  be  used  as  the 
opacity  standard  for  the  control  device. 

(4)  Thoroughly  inspect  all 
compartments  of  each  air  cleaning 
device  prior  to  the  performance  test  for 
proper  operation  and  for  changes  that 
signal  the  potential  for  malfunction, 
including  the  presence  of  tears,  holes, 
and  abrasions  in  filter  bags;  damaged 
seals;  and  for  dust  deposits  on  the  clean 
side  of  bags;  and 

(5)  Determine  the  allowable  percent 
leaking  doors  under  the  shed  using 
either  of  the  following  procediues; 

(i)  Calculate  the  allowable  percent 
leaking  doors  using  the  following 
equation: 

p^DJl4(PLD^)"r 

(1.4-eff/100)J 

where 

PLD=Allowable  percent  leaking  doors 
for  alternative  standard. 

PLD(u]=Applicable  visible  emission 
limitation  of  percent  leaking  doors 
under  this  subpart  that  would 
otherwise  apply  to  the  coke  oven 
battery,  converted  to  the  single-run 
limit  according  to  Table  1. 

eff=Percent  control  efficiency  for 
particulate  matter  for  emission 
control  device  as  determined 
according  to  paragraph  (c)(1)  of  this 
section. 


Table  1. — Conversion  to  Single-Run  Limit 


30-run  limit 

Singte- 
pass 
limit  (98 
percent 
level) 

7.0 . 

11.0 

6.0 . 

9.5 

5.5 . 

8.7 

5.0 . 

8.1 

4.3 . 

7.2 

4.0 . 

6.7 

3.8 . 

6.4 

3.3 . 

5.8 

or; 

(ii)  Calculate  the  allowable  percent 
leaking  doors  using  the  following 
procedures; 

(A)  Measure  the  total  emission  rate  of 
benzene,  toluene,  and  xylene  exiting  the 
control  device  using  Method  18  in 
appendix  A  to  part  60  of  this  chapter 
and  the  emission  rate  of  benzene  soluble 
organics  entering  the  control  device  as 
described  in  the  test  plan  submitted 
pursuant  to  paragraph  (b)  of  this  section; 
or 
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(B)  Measure  benzene,  tohiene.  xylene, 
and  benzene  soluble  organics  In  the  gas 
in  the  collector  main  as  described  in  the 
test  plan  submitted  pursuant  to 
puagraph  (b)  of  this  section:  and 
(Q  Calculate  the  ratio  (R)  of  benzene, 
toluene,  and  xylene  to  benzene  soluble 
organics  for  the  gas  in  the  collector 
m^.  or  as  the  sum  of  the  outlet 
emission  rates  of  benzene,  toluene,  and 
xylene,  divided  by  the  emission  rate  of 
benzene  soluble  organics  as  measured  at 
the  inlet  to  the  control  device;  and 
(D)  Calculate  the  allowable  percent 
leak^  doors  limit  under  the  shed  using 
the  foliovdng  equation: 


PLD  = 


(R  +  l-eff/lOO) 


(Eq.2) 


where 

R=Ratio  of  measured  emissions  of 
benzene,  toluene,  and  xylene  to 
measured  emissions  of  benzene 
soluble  organics. 

(iii)  If  the  allowable  percent  leaking 
coke  oven  doors  is  calculated  to  excei^ 
15  percent  leaking  coke  oven  doors 
unw  paragraphs  lc)(5)(i)  or  (c)(5Kii)  of 
this  se^on,  t^  owner  oar  operator  shall 
use  15  percent  leaking  coke  oven  doors 
for  the  Durposes  of  this  section. 

(6)  Monitor  the  parameters  that  aSect 
the  shed  exhaust  flow  rate. 

(7)  The  owner  or  operator  may  request 
alternative  sampling  procedures  to  those 
specified  in  paragraph  (c)(5)(ii)  (A)  and 
(B)  of  this  section  by  submitting  details 
on  the  procedures  and  the  rationale  for 
their  use  to  the  Administrator. 
Alternative  procedxnes  shall  not  be  used 
without  approval  from  the 
Administrator. 

(8)  The  owner  or  operator  shall  inform 
the  Administrator  of  the  schedule  for 
conducting  testing  imder  the  approved 
test  plan  and  give  the  Administrator  the 
opportimity  to  observe  the  tests. 

(d)  After  calculating  the  ahemative 
standard  for  allowable  percent  leaking 
coke  ov'en  doors,  the  owner  or  operator 
shall  submit  the  following  information 
to  the  Administraton 

(1)  Identity  of  the  coke  oven  battery; 

(2)  Visible  emission  limitationls)  for 
percent  leaking  dome  currently 
applicable  to  the  coke  oven  battery 
under  this  subpart  and  known  future 
limitations  for  percent  leaking  coke 
oven  doors; 

(3)  A  written  report  including: 

(i)  Appropriate  measurements  and 
calculations  used  to  derive  the 
allowable  percent  leaking  coke  oven 
doors  requested  as  the  ahemative 
standard: 

(ii)  Appropriate  visible  emission 
observations  for  the  shed  and  opacity 


observations  for  the  control  device  for 
the  shed,  including  an  ahemative 
opad^  standard,  if  applicable,  as 
described  in  naramjm  (cK3)  of  this 
section  based  on  me  high^  6-minute 
aven^  and 

(iiijTlie  parameter  or  parameters  fe.g., 
fan  power,  damper  posinon.  or  other)  to 
be  monito^  a^  recorded  to 
demonstrate  that  the  exhaust  flow  rate 
measured  during  the  test  required  by 
paragraph  (c)(1)  of  this  section  is 
maintained,  and  the  monitming  plan  for 
such  parameter(s). 

(iv)  If  the  application  is  for  a  new 
shed,  one  of  me  following 
demonstrations: 

(A)  A  demonstration,  using  modeling 

Administratm^^d^^  expected 
concentrations  of  particulde  emissions 
(including  benzene  soluble  organics) 
under  the  shed  at  the  bench  leW,  when 
the  proposed  ahemative  standard  was 
being  met,  would  not  exceed  the 
expected  concentrations  of  particulate 
emissions  (including  benzene  sohdile 
organics)  if  the  shed  were  not  present, 
the  regulations  under  this  subpart  were 
met,  end  the  battery  was  in  cmnpliance 
with  federally  enforceable  llmit^ons 
on  pushii^  emissions;  or 

(fi)  A  demonstration  that  the  shed 
(deluding  the  evacuation  system)  has 
been  designed  in  accordance  with 
generally  accepted  engineering 


control  of  particulate  emissic^ 
(including  benzene  soluble  organics)  as 
measured  at  the  shed’s  perimeter,  its 
control  device,  and  at  the  bench  leveL 

(e)  The  Administrator  will  review  the 
infmmation  and  data  submitted 
according  to  paragraph  (d)  of  this 
section  aj^  may  request  additional 
information  and  data  within  60  days  of 
receim  of  a  complete  re<mest 

(1)  Except  for  applications  subject  to 
paragraph  (eK3)  of  this  section,  the 
Adininistrator  shall  approve  at 
disapprove  an  alternative  standard  as 
expemtiously  as  practicable.  The 
Administrator  sh^  approve  an 
alternative  standard,  imless  the 
Administrator  determines  that  the 
approved  test  plan  has  not  been 
followed,  or  any  required  calculations 
are  incorrect,  or  any  demonstration 
required  under  paragraph  (d)(3)(iv)  of 
this  section  does  not  satisfy  the 
applicable  criteria  under  that  paragraph. 
If  me  ahemative  standard  is 
disapproved,  the  Administrator  will 
issue  a  written  notification  to  the  owner 
or  onerator  withiq  the  60-day  period. 

(2)  The  owner  or  operator  shaU 
comply  with  the  applicable  visible 
emi^on  hmitatian  for  coke  oven  doors 


and  all  other  requirements  in  this 


subpart  prior  to  approval  of  an 
alternative  standi.  The  owner  or 
operator  may  apply  for  an  ahemative 
standard  at  any  time  after  December  4, 
1992. 

(3)  An  application  for  an  ahemative 
standard  to  the  standard  in 

S  63.304(bKl)(i)  for  anv  shed  that  is  not 
a  new  shed  tl^t  is  filed  on  or  before 
Jvme  15. 1993,  is  deemed  approved  if  a 
notice  of  disapproval  has  not  been 
received  60  days  after  submission  of  a 
complete  remiest  An  approval  under 
paramph  (e)(3)  of  this  s^on  shall  be 
valid  fm  a  p^od  of  1  year. 

(4)  Notwithstanding  the  provisions  of 
paragraph  (e)  of  this  section,  no 
ahemative  standard  shall  be  approved 
that  exceeds  IS  percent  leaking  coke 
oven  doors  (yard  equivalent). 

(f)  After  approval  of  an  alternative 
standard,  the  owner  or  operator  shall 
comply  with  the  follow!^ 
requirements: 

(1)  Ihe  ovmer  or  operator  shall  not 
disdiarge  or  allow  to  be  discharged  to 
the  atmosphere  coke  oven  emissions 
from  coke  oven  doors  under  sheds  that 
exceed  an  approved  alternative  standard 
for  percent  Iraking  coke  oven  doors 
under  sheds. 

(1)  All  visible  anissiem  obaervations 
for  OHnpliance  determinations  shall  be 
p«fonned  by  a  certified  observer. 

(ii)  Compliance  with  the  ahemative 
standard  fm  doors  shall  be  determined 
by  a  weekly  perfbmrance  test  conducted 
according  to  the  procedures  and 
requirements  in  §  63.309(d)(5)  and 
M^od  303  in  appendix  A  to  this  part. 

(iii)  If  the  visibfe  emission  limitation 
is  achieved  fat  12  consecutive 
observations.  compllaiK»  rirall  be 
determined  1^  monthly  rather  than 
weekly  performance  tests.  If  any 
exceedsaK»  occurs  during  a 
performance  test,  weekly  performance 
tests  shall  be  resumed. 

(iv)  ObservatioiM  taken  at  tintes  other 
than  those  specified  in  paragraphs 
(f)(l)(ii)  and  (f)(l)(iii)  of  this  se^on 
shall  be  sub)^  to  the  provisions  of 

§  63.309(f). 

(2)  The  certified  observer  shall 
monitor  the  visible  coke  oven  emissions 
escaping  capture  by  the  shed  on  a 
weeUy  rasis.  The  provision  in 
paragraph  (f)(6)  of  this  section  is 
applicable  if  visible  coke  oven 
emissions  are  observed  daring  periods 
when  ptishing  emissions  have  cleared 
thesh^. 

(3)  The  owner  or  operator  shall  not 
discharge  or  allow  to  be  discharged  to 
the  atmosphere  any  visible  emi^ons 
from  the  wed’s  control  device 
exhibiting  more  than  0  percent  opacity 
unless  an  alternative  hmit  has  b^ 
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approved  under  pareigraph  (e)  of  this 
section. 

(4)  The  opacity  of  emissions  from  the 
control  device  for  the  shed  shall  be 
mofiitored  in  accordance  with  the 
requirements  of  either  paragraph  (f)(4)(i) 
or  (f)(4)(ii)  of  this  section,  at  the  election 
of  the  owner  or  operator. 

(i)  The  owner  or  operator  shall  install, 
operate,  and  maintain  a  continuous 
opacity  monitor,  and  record  the  output 
of  the  system,  for  the  meastirement  of 
the  opacity  of  emissions  discharged 
from  the  emission  control  system. 

(A)  Each  continuovis  opacity 
monitoring  system  shall  meet  the 
requirements  of  Performance 
Specification  1  in  appendix  B  to  part  60 
of  this  chapter:  and 

(B)  Each  continuous  opacity 
monitoring  system  shall  be  operated, 
calibrated,  and  maintained  according  to 
the  procedures  and  requirements 
specified  in  part  52  of  this  chapter;  or 

(ii)  A  certified  observer  shall  monitor 
and  record  at  least  once  each  day  during 
daylight  hours,  opacity  observations  for 
the  control  device  for  the  shed  using 
Method  9  in  appendix  A  to  part  60  of 
this  chapter. 

(5)  The  owner  or  operator  shall 
visually  inspect  the  structural  integrity 
of  the  ^ed  at  least  once  a  quarter  for 
defects,  such  as  deterioration  of  sheet 
metal  (e.g.,  holes  in  the  shed),  that  may 
allow  the  escape  of  visible  emissions. 

(i)  The  owner  or  operator  shall  record 
the  time  and  date  a  defect  is  first 
observed,  the  time  and  date  the  defect 
is  corrected  or  repaired,  and  a  brief 
description  of  repairs  or  corrective 
actions  taken; 

(ii)  The  owner  or  operator  shall 
temporarily  repair  the  defect  as  soon  as 
possible,  but  no  later  than  5  days  after 
detection  of  the  defect; 

(iii)  Unless  a  major  repair  is  required, 
the  owner  or  operator  s^l  perform  a 
complete  repair  of  the  defect  within  15 
days  of  detection  of  the  defect.  If  a  major 
repair  is  required  (e.g.,  replacement  of 
large  sections  of  the  shed),  the  owner  or 
operator  shall  submit  a  repair  schedule 
to  the  enforcement  agency. 

(6>If  the  no  visible  emission  limit  for 
the  shed  specified  in  paragraph  (f)(2]  of 
this  section  is  exceeded,  the 
Administrator  may  require  another  test 
for  the  shed  according  to  the  approved 
test  plan  as  specified  in  paragraph  (c)  of 
this  section.  If  the  certified  observer 
observes  visible  coke  oven  emissions 
from  the  shed,  except  diuing  periods  of 
pushing  or  when  pushing  emissions 
have  not  cleared  me  sheX  the  owner  or 
operator  shall  check  to  ensure  that  the 
shed  and  control  device  are  working 
properly. 


(7)  The  owner  or  operator  shall 
monitor  the  parameter(s)  affecting  shed 
exhaust  flow  rate,  and  record  data,  in 
accordance  with  the  approved 
monitoring  plan  for  these  parameters. 

(8)  The  owner  or  operator  shall  not 
operate  the  exhaust  system  of  the  shed 
at  an  exhaust  flow  rate  lower  than  that 
measured  during  the  test  required  under 
paragraph  (c)(1)  of  this  section,  as 
indicate  by  ^e  monitored  parameters. 

(g)  Each  side  of  a  battery  subject  to  an 
alternative  standard  for  doors  under  this 
section  shall  be  treated  separately  for 
purposes  of  §§  63.306(c)  (plan 
implementation)  and  63.306(d)  (plan 
revisions)  of  this  subpeut.  In  making 
determinations  imder  these  provisions 
for  the  side  of  the  battery  subject  to  an 
alternative  standard,  the  reqxiirement 
that  exceedances  be  independent  shall 
not  apply.  During  any  period  when 
work  practices  for  doors  for  both  sides 
of  the  battery  are  required  to  be 
implemented.  §  63.306(a)(3)  shall  apply 
in  the  same  manner  as  if  the  provisions 
of  a  plan  for  a  single  emissions  point 
were  required  to  be  implement^. 
Exceedances  of  the  alternative  standard 
for  percent  leaking  doors  tmder  a  shed 
is  the  only  provision  in  this  section 
implicating  implementation  of  work 
practice  requirements. 

(h)  Multiple  exceedances  of  the 
visible  emission  limitation  for  door 
leaks  and/or  the  provisions  of  an 
alternative  standi  under  this  section 
for  door  leaks  at  a  battery  on  a  single 
day  shall  be  considered  a  single 
violatitm. 

§63.306  Work  practice  standards. 

(a)  WiorJc  practice  plan.  On  or  before 
November  15. 1903,  each  owner  or 
operator  shall  prepare  and  submit  to  the 
Administrator  a  written  emission 
control  work  practice  plan  for  each  coke 
oven  battery.  The  plan  ^all  be  designed 
to  achieve  compliance  with  visible 
emission  limitations  for  coke  oven 
doors,  topside  port  lids,  offtake  systems, 
and  chafing  operations  imder  this 
subpait  or,  for  a  coke  oven  battery  not 
subject  to  visible  emission  limitations 
under  this  siibpart,  other  federally 
enforceable  visible  emission  limitations 
for  these  emission  points. 

(1)  The  work  practice  plan  must 
addmss  each  of  the  topics  specified  in 
paragraph  (b)  of  this  section  in  sufficient 
detail  and  with  sxiffident  specificity  to 
allow  the  Administrator  to  evaluate  the 
plan  for  completeness  and 
enforceability. 

(2)  The  Administrator  may  require 
revisions  to  the  initial  plan  only  where 
the  Administrator  finds  either  that  the 
plan  does  not  address  each  subject  area 
listed  in  paragraph  (b)  of  this  section  for 


each  emission  point  subject  to  a  visible 
emission  standard  imder  this  subpart,  or 
that  the  plan  is  unenforceable  because  it 
contains  requirements  that  are  unclear. 

(3)  During  any  period  of  time  that  an 
owner  or  operator  is  required  to 
implement  the  provisions  of  a  plan  for 
a  particular  emission  point,  the  failure 
to  implement  one  or  more  ^ligations 
under  the  plan  and/or  any 
recordkeeping  requirement(s)  under 
§  63.311(f)(4)  for  the  emission  point 
during  a  particular  day  is  a  single 
violation. 

(b)  Plan  components.  The  owner  or 
operator  shall  organize  the  work 
practice  plan  to  indicate  clearly  which 
parts  of  die  plan  pertain  to  each 
emission  point  subject  to  visible 
emission  standards  under  this  subpart. 
Each  of  the  following  provisions,  at  a 
minimum,  shall  be  addressed  in  the 
plan: 

(1)  An  initial  and  refresher  training 
program  for  all  coke  plant  operating 
personnel  with  responsibilities  that 
impact  emissions,  including  contractors, 
in  job  requirements  related  to  emission 
control  and  the  requirements  of  this 
subpart,  including  work  practice 
requirements.  Contractors  with 
responsibiUdes  that  impact  emission 
control  may  be  trained  by  the  owner  or 
operator  or  by  qualified  contractor 
personnel;  however,  the  owner  or 
operator  shall  ensure  that  the  contractor 
training  program  complies  with  the 
requirements  of  this  section.  The 
training  program  in  the  plan  must 
include: 

(i)  A  list,  by  job  tide,  of  all  personnel 
that  are  requi^  to  be  trained  and  the 
emission  point(s)  associated  with  each 
job  dde; 

(ii)  An  outline  of  the  subjects  to  be 
covered  in  the  initial  and  refresher 
training  for  each  group  of  personnel; 

(iii)  A  description  of  the  training 
method(s)  that  will  be  used  (e.g.. 
lecture,  video  tape); 

(iv)  A  statement  of  the  duration  of 
initial  training  and  the  duration  and 
frequency  of  refresher  training; 

(v)  A  description  of  the  methods  to  be 
us^  at  the  completion  of  initial  or 
refresher  training  to  demonstrate  and 
document  successful  completion  of  the 
initial  and  refresher  traini^;  and 

(vi)  A  description  of  the  procedure  to 
be  used  to  document  performance  of 
plan  requirements  pertaining  to  daily 
operation  of  the  coke  oven  battery  and 
its  emission  control  equipment, 
including  a  copy  of  the  form  to  be  used, 
if  applic^le,  as  required  under  the  plan 
provisions  implementing  paragraph 
(b)(7)  of  this  section. 
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(2)  Procedures  for  controlling 
emissions  from  c(dce  oven  doors  on  by¬ 
product  cdke  oven  batteries,  including: 

(i)  A  program  fw  the  inspection, 
adjustment,  repair,  and  replacement  of 
coke  oven  doors  and  jambs,  and  any 
other  equipment  hr  controlling 
emissions  from  coke  oven  doors. 
Including  a  defined  fremiency  of 
inspections,  the  method  to  be  used  to 
evaluate  co^rmance  with  operating 
spedfications  for  each  type  of 
equipment,  and  the  meuod  to  be  used 
to  audit  the  efiectiveness  of  the 
inspection  and  repair  program  for 
preventing  exceedances; 

(li)  Procedures  for  identifying  leaks 
that  indicate  a  failure  of  the  emissions 
control  equipment  to  function  propm’fy, 
including  a  clearly  defined  chain  of 
command  for  communicating 
information  on  leaks  and  procedures  for 
corrective  action; 

(iii)  Procedures  for  cleaning  all 
sealing  surfaces  of  eadi  door  and  jamb, 
including  identification  of  the 
equipment  that  will  be  used  and  a 
spedfied  schedule  or  frequency  for  the 
cleaning  of  sealing  surfoces; 

(iv)  For  batteries  equipped  vrith  self¬ 
sealing  doors,  procedures  for  use  of 
mipplflmwntal  gaakwHwg  and  hlting 
materials,  if  the  owner  or  operator  elects 
to  use  such  procedures  as  part  of  the 
promam  to  prevent  exceedances; 

For  batteries  equipped  with  hand- 
luted  doon,  procedures  for  luting  and 
reluting,  as  necessary  to  prevent 
exceedarroes; 

(vi)  Procedures  for  maintaining  an 
adequate  inventory  of  the  numbm  of 
spare  coke  oven  doors  and  jamba 
located  onsite;  arrd 

(vii)  Procedtires  for  monitoring  and 
controlling  mlWirHng  main  back 
pressure,  including  corrediTe  action  if 
pressure  control  problems  occur. 

(3)  Procedures  for  controlling 
emissions  frtun  charging  opwdkms  on 
by-product  coke  oven  batteries, 
including: 

(i)  Procedures  for  equipment 
inspection,  including  the  frequency  of 
inspections,  and  replacement  or  repair 
of  equipment  for  controlling  emismons 
from  chargir^  the  method  to  be  used  to 
evaluate  conformance  witih 


specifications  for  eadi  type  of 
e^pment  and  die  method  to  be  used 
to  audit  the  effactiveness  ai  die 
inspection  and  repeir  program  for 
preventing  exceeoances; 

(U)  Procedures  for  ensuring  that  die 
la^  car  hcqipen  are  filled  properly 
with  coal; 

(iii)  Procedures  for  die  alignment  of 
the  larrv  car  over  the  oven  to  be 


(iv)  Procedures  for  filling  the  oven 
(e.g.,  procedures  for  staged  or  sequential 
char^g): 

(v)  Pnx»dure8  for  ensuring  that  the 
co^  is  leveled  properly  in  the  oven;  and 

(vi)  Prcxxdures  and  schedules  for 
inspection  and  cleaning  of  ofitake 
systems  (including  standpipes, 
standpipe  caps,  gooseneck  dampers, 
and  mahis).  oven  roofs,  chaiging  hol^ 
topside  port  lids,  the  steam  supply 
system,  and  liquor  sprays. 

(4)  Procedures  for  amtrolling 
emi^ions  from  topside  port  li^  on  by¬ 
product  coke  oven  battles,  including: 

(i)  Procedures  for  ecpiipment 
inspection  and  replac^ent  repair  of 
topside  port  lids  and  port  lid  mating 
and  sealing  surfoces,  including  the 
frequency  of  inspecticms,  the  method  to 
be  used  to  evaluate  conformance  vrith 
operating  specifications  for  each  type  of 
equipment,  and  the  methcxl  to  be  lued 
to  audit  the  efiectiveness  of  the 
inspection  and  repair  program  for 
preventing  exceedances;  and 

(ii)  Procedures  for  sealing  topside  port 
licls  after  charging,  fm  identifying 
topside  port  lids  that  leak,  and 
procedmree  for  resealing. 

(5)  Procedures  for  contrcdling 
eniissicms  from  ofitake  systemfs)  on  by¬ 
product  coke  oven  batteries,  inchidiirg: 

(i)  Procedures  for  equipment 
inspecdcm  and  replacein^  or  repair  of 
ofiUdm  system  components,  incdudlng 
the  frecnienc^  of  inspecticms,  the 
method  to  be  used  to  evaluate 
conformance  with  operating 
specifications  for  ea^  type  of 
e^pment.  and  the  method  to  be  used 
to  audit  the  efilectiveness  of  the 
inspection  and  repair  program  for 
preventing  exceedances; 

-  (ii)  Proradures  for  identifoing  offtake 
systi^  compcments  that  lew 
procechoes  for  sealing  leaks  that  are 
detected;  and 

(iii)  Prcxsdures  for  dampering  off 
ovens  prior  to  a  push. 

(6)  Procedures  for  controlling 
emi^ops  from  nonrecxivery  oven 
batteries  iiKduding: 

(i)  Procedures  for  enlarging  coal  into 
the  oven,  incducUng  any  qpedal 
procedures  for  minimizing  air 
iiifiltraticm  chiriiig  chargiiig,  noaximizing 
the  draft  cm  the  oven,  and  for  replacing 
the  ckxs*  promptly  after  charging; 

(ii)  If  applicable,  procechires  to  fire 
capture  and  cxmtrcd  of  enlarging 
emissiems; 

(iii)  Procedures  for  edeaning  cxike  from 
the  don  sill  area  for  both  sides  of  the 
battery  after  ccnnpleting  Ate  poaldng 
opsratiem  aird  bwore  replacing  the  c»ks 
oven  door 


(iv)  Pitxadures  for  cleaning  coal  from 
the  door  sill  area  after  chargi^  and 
before  replacing  the  push  side  door; 

(v)  Procedures  for  filling  gaps  aroimd 
the  door  perimeter  with  sealant 
material,  if  applicable;  and 

(vi)  Procedures  for  detecting  and 
controlling  emissions  from  smoldering 

CCMtl. 

(7)  Procedxires  for  maintaining,  for 
each  emission  point  subjecit  to  cnsible 
emission  limitations  under  this  subpart, 
a  daily  recxnrd  of  the  performance  of 
plan  recpiirements  pertaining  to  the 
daily  operation  of  me  coke  oven  battery 
and  its  emlssicm  ccmtrol  ecpiipment, 
including: 

(i)  Procedures  for  recording  the 
poformanca  of  such  plan  requirements; 
and 

(ii)  Procedures  for  certifying  the 
accuracy  of  such  reexmis  by  the  owner 
or  operator. 

(8)  Any  additicmal  woric  practices  or 
requirements  specified  by  tne 
Acuninlstrator  according  to  paragraph 
(d)  of  this  section. 

(c)  bnplezrtentation  of  work  practice 
plans.  On  and  after  November  IS,  1993, 
the  owner  or  operator  of  a  c»ke  oven 
battery  shall  implement  the  provisions 
of  the  coke  oven  emlssicm  ccmtrol  woric 
practice  plan  according  to  the  following 
requirements: 

(1)  The  owner  or  operator  of  a  coke 
oven  battery  subject  to  visible  emission 
llmitatlcms  under  this  subpait  on  and 
after  November  15. 1993,  shall: 

(1)  Implement  the  provisions  of  the 
work  practice  plan  pertaining  to  a 
paiticmar  emlssicm  point  following  the 
second  independent  exceedance  of  the 
visible  emlssicm  limitatiem  for  the 
emlssicm  point  in  any  ccmsecnitive  6- 
month  p^od,  by  no  later  than  3  (hys 
after  re^pt  oS  written  notificatian  ai 
the  seexma  such  exceedance  from  the 
certified  observer.  For  the  purpose  of 
this  paragraph  (cKlKi),  the  secemd 
exce^ance  is  'independent**  if  either  of 
the  following  cadterla  is  met: 

(A)  The  secemd  exceedance  oexurs  30 
da^  or  more  after  die  first  exceedance: 

^)  In  the  case  of  c»ke  oven  doors, 
to^de  port  fids,  and  offtake  systems, 
the  29-run  average,  cakulated  W 
excluding  tibe  highest  value  in  t^  30- 
day  peri^  excxi^  the  value  of  tile 
appUcaMe  emlssicm  Umitatlcm;  or 

(C)  In  the  case  of  charging  einlssicms, 
the  29-day  logarithmic  aver^, 
calculated  in  accordance  wim  Method 
303  in  appendix  A  to  this  part  by 
excluding  the  valid  daily  set  of 
obsarvati^  in  the  30^ay  period  that 
had  the  highest  arithiuetlc  avet^, 
exceeds  the  value  of  tire  appUcabfo 
emissian  limitatiem. 
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(ii)  Continue  to  implement  such  plan 

firovisions  until  the  ^siUe  emission 
imitation  for  the  emissicm  point  is 
achieved  for  90  ccmsecxitive  days  if 
work  practice  requirements  are 
implemmted  pursuant  to  paragraph 
(c)(l)(i)  of  this  section.  After  tlM  visible 
emission  Umitadon  for  a  particular 
emission  point  is  achieved  for  90 
consecutive  days,  uiy  e3cceedances  prior 
to  the  beginning  of  the  90  days  are  not 
included  in  making  a  determination 
undeijDaragreph  (c)(lKi)  of  this  section. 

(2)  Ine  owner  or  op^tor  of  a  coke 
oven  battery  not  subject  to  visible 
emission  limitations  under  this  sthpart 
until  December  31, 1995,  shall: 

(i)  Implement  the  provisions  of  the 
work  practioe  plan  pertaining  to  a 
particular  emission  point  following  the 
second  exceedance  in  any  consecutive 
6-month  period  of  a  federally 
enforceable  emission  limitatkm  for  that 
emission  point  for  coke  oven  doms^ 
topside  p^  lids,  offtake  systems,  or 
charging  operations  by  no  later  than  3 
days  after  receipt  erf  written  notification 
from  the  applicable  enforcement  agency; 
and 

(ii)  Continue  to  implement  such  plan 
provisions  for  90  consecutive  days  after 
the  most  recent  written  notification 
from  the  enforcement  agency  of  an 
exceedance  of  the  visible  emission 
limitation. 

(d)  Revisions  to  plan.  Revisions  to  the 
work  practice  emissiem  control  plan  will 
be  governed  by  the  provisions  in  this 
paragraph  (d3  and  in  paragraph  (aK2}  of 
this  sectloiL 

(1)  The  Administrator  may  request  the 
owner  or  operator  to  review  and  revise 
as  needed  &e  work  practice  emission 
control  plan  for  a  particular  emission 
point  if  there  are  2  exceedances  of  the 
applicable  visible  emisuon  limitation  in 
the  B-month  period  that  starts  30  days 
after  the  OMmer  or  operator  is  required 
to  implement  work  practices  imder 
paragraph  fc]  of  this  section.  In  the  case 
of  a  coke  oven  battery  subject  to  visual 
emission  limitations  under  this  subpart, 
the  second  exceedance  must  be 
independent  under  the  criteria  in 
paragraph  (c)fl)(i)  of  this  section. 

(2)  The  Admi^strator  may  not  request 
the  owner  or  operator  to  review  and 
revise  the  plan  more  than  twice  in  any 
12  consecutive  month  period  for  any 
particular  emission  point  unless  the 
Administrator  disapproves  die  plrni 
according  to  die  provisions  in  paragraph 
(d)(6)  of  this  sacdon. 

(3)  If  the  certified  observer  calculates 
that  a  second  exceedance  (or,  if 
applicahle,  e  second  independeirf 
exceedance)  has  occuned,  the  certified 
observer  sh^l  notify  the  owner  or 
operator.  No  later  tiban  10  days  after 


receipt  of  such  a  notification,  the  owner 
or  operator  shall  notify  the 
Administrator  of  any  finding  of  whether 
work  practices  are  related  to  the  cause 
or  the  solution  of  the  problem.  This 
notification  is  sidiject  to  review  by  the 
Administrator  acoirding  to  the 
provisions  in  paragraph  (d)(6)  of  this 
section. 

(4)  The  owner  or  operator  shall 
submit  a  revised  wore  practice  plan 
within  60  days  of  notification  firom  the 
Administrator  under  paragraph  (dKl)  of 
this  section,  unless  the  Administrator 
grants  an  extension  of  time  to  submit 
the  revised  plan. 

(5)  If  the  Administrator  requires  a 
plan  revision,  the  Administrator  may 
require  the  plan  to  address  a  subject 
area  or  areas  in  addition  to  those  in 
paragraph  (b)  of  this  section,  if  the 
Administrator  determines  that  without 
plan  coverage  of  such  an  additional 
subject  area,  there  is  a  reasonable 
probability  of  further  exceedances  of  the 
visible  emission  limitation  for  the 
emission  point  for  which  a  plan  revision 
is  required. 

(6)  The  Administrator  may  disapprove 
a  plan  revision  required  imder 
paragraph  (d)  of  this  section  if  the 
Administrator  determines  that  the 
revised  plan  is  inadequate  to  prevent 
exceedances  of  the  visible  emission 
limitation  under  this  subpart  for  the 
emission  point  for  which  a  plan  revision 
is  required  or.  in  the  case  of  a  battery 
not  subject  to  visual  emission 
limitations  under  this  subpart,  other 
federally  enforceablepmission 
limitations  for  sudi  emission  point.  The 
Administrator  may  also  disapprove  the 
finding  that  may  submitt^  pursuant 
to  paragraph  (d)(3)  of  this  section  if  the 
Administrator  determines  that  a  revised 
plan  is  needed  to  prevent  exceedances 
of  the  applicable  visible  emission 
limitations. 

§63.307  Standards  for  bypasefcleedar 
stacks. 

(a)  (t)  Except  as  otiierwise  provided 
in  this  section,  on  or  before  Mardi  31, 
1994,  the  owner  or  operator  of  an 
existing  by-product  recovery  battery  for 
which  a  notification  was  not  submitted 
under  peuegraph  (e)(1)  of  tiiis  section 
shall  install  a  bypass/bleeder  stack  flare 
system  that  is  capable  of  controlling  120 
percent  of  the  normal  gas  flow  generated 
by  the  battery,  which  ^all  thereafter  be 
operated  and  maintained. 

(2)  Coke  ovm  emisnons  shall  not  be 
vented  to  the  atmosphwre  through 
bypass/bleeder  statu,  except  throu^ 
t^  flare  system  or  the  ahetnative 
control  device  as  desofoed  in  paragraph 
(d)  of  this  section. 


(3)  The  owner  or  operator  of  a 
brownfield  coke  oven  battery  or  a  padup 
rebuild  shall  install  such  a  flare  system 
before  startup,  and  shall  properly 
operate  and  maintain  the  flare  system. 

(b)  Each  flare  installed  pursuant  to 
this  section  shall  meet  the  following 
requirements; 

(1)  Each  flare  shall  be  designed  for  a 
net  heating  value  of  8.9  MJ/sem  (240 
Btu/sef)  if  a  flare  is  steam-assisted  or  air- 
assisted,  or  a  net  value  of  7.45  M)/scm 
(200  Btu/sef)  if  the  flare  is  non-zissisted. 

(2)  Each  flare  shall  have  either  a 
continuously  operable  pilot  flame  or  an 
electronic  igniter  that  meets  the 
requirements  of  paragraphs  (bK3)  and 
(b)(4)  of  this  section. 

(3)  Each  electronic  igniter  shall  meet 
the  following  reouirements: 

(i)  Eadi  flare  snail  be  equipped  with 
at  least  two  igniter  plugs  wi^ 
redimdant  igniter  tranrformers; 

(ii)  The  ignition  units  shall  be 
designed  ftilsafe  with  respect  to  flame 
detection  thermocouples  (i  e.,  any  flame 
detection  thermocouples  are  used  only 
to  indicate  the  presence  of  a  flame,  are 
not  interlocked  with  the  ignition  unit, 
and  caimot  deactivate  the  ignition 
system);  and 

(iii)  Integral  battery  backup  shall  be 
provided  to  maintain  active  ignition 
operation  for  a  minimum  of  15  minutes 
during  a  power  failure. 

(iv)  Eaw  electronic  igniter  shall  be 
operated  to  initiate  ignition  when  the 
bleeder  valve  is  not  folly  closed  as 
indicated  Iw  an  “OPEN”  limit  swittdi. 

(4)  Each  flare  installed  to  meet  the 
requirements  of  this  paragraph  (b)  tiiat 
does  not  have  an  electronic  igniter  shall 
be  operated  with  a  pilot  flame  present 
at  all  times  as  determined  by 

§  63.309(h)(2). 

(c)  Ea(^  flare  installed  to  meet  the 
requirements  of  this  section  shall  be 
operated  with  no  visible  emissions,  as 
determined  by  the  methods  specified  in 
§  63.309(h)(1),  except  for  periods  not  to 
exceed  a  total  of  5  minutes  during  any 
2  consecutive  hours. 

(d)  As  an  alternative  to  the 
inst^ation,  operation,  and  maintenance 
of  a  flare  system  as  required  in 
paragraph  (a)  of  this  sectiem,  the  owner 
or  operator  may  petition  the 
Administrator  for  approval  of  an 
alternative  control  device  or  system  that 
achieves  at  least  98  percent  destruction 
or  control  of  coke  oven  emissions 
vented  to  the  alternative  control  device 
or  system. 

(e)  The*  owner  or  operator  of  a  by¬ 
product  coke  oven  battery  is  exempt 
from  the  requirements  of  this  section  if 
the  owner  or  operator: 

(1)  Submits  to  the  Administrator,  no 
later  than  November  10, 1993,  a  formal 
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commitment  to  close  the  battery 
permanently;  and 

(2)  Closes  the  battery  permanently  no 
later  than  December  31. 1995.  In  no  case 
may  the  owner  or  operator  continue  to 
operate  a  battery  for  which  a  closure 
commitment  is  submitted,  past 
December  31, 1995. 

(f)  Any  emissions  resulting  from  the 
installation  of  flares  (or  other  pollution 
control  devices  or  systems  approved 
pursuant  to  paragraph  (d)  of  this 
section)  shall  not  be  used  in  making 
new  source  review  determinations 
under  part  C  and  part  D  of  title  I  of  the 
Act. 

§  63.308  Standards  for  collecting  mains. 

(a)  On  and  after  November  15, 1993, 
the  owner  or  operator  of  a  by-product 
coke  oven  battery  shall  inspect  the 
collecting  main  for  leaks  at  least  once 
daily  according  to  the  procedures  in 
Method  303  in  appendix  A  to  this  part. 

(b)  The  owner  or  operator  shall  record 
the  time  and  date  a  leak  is  first 
observed,  the  time  and  date  the  leak  is 
temporarily  sealed,  and  the  time  and 
date  of  repair. 

|c)  The  owner  or  operator  shall 
temporarily  seal  any  leak  in  the 
collecting  main  as  soon  as  possible  after 
detection,  but  no  later  than  4  hours  after 
detection  of  the  leak. 

(d)  The  owner  or  operator  shall 
initiate  a  collecting  main  repair  as 
expeditiously  as  possible,  but  no  later 
than  5  calendar  days  after  initial 
detection  of  the  le^.  The  repair  shall  be 
completed  within  15  calendar  days  after 
initial  detection  of  the  leak  unless  an 
alternative  schedule  is  approved  by  the 
Administrator. 

§  63.309  Performance  teats  and 
procedures. 

(a)  Except  as  otherwise  provided,  a 
daily  performance  test  shdl  be 
conducted  each  day,  7  days  per  w'eek  for 
each  new  and  existing  coke  oven 
battery,  the  results  of  which  shall  be 
used  in  accordance  with  procedures 
specified  in  this  subpart  to  determine 
compliance  with  each  of  the  applicable 
visible  emission  limitations  for  coke 
oven  doors,  topside  port  lids,  offtake 
systems,  and  charging  operations  in  this 
subpart.  If  a  facility  pushes  and  charges 
only  at  night,  then  that  facility  must,  at 
its  option,  change  their  schedule  and 
charge  during  daylight  hours  or  provide 
adeqiiate  lighting  so  that  visible 
emission  inspections  can  be  made  at 
night.  "Adequate  lighting"  will  be 
determined  by  the  enforcement  agency. 

(1)  Each  performance  test  is  to  be 
conducted  according  to  the  procedures 
and  reouirements  in  this  section  and  in 
Method  303  or  303A  in  appendix  A  to 


this  part  or  Methods  9  and  22  in 
appendix  A  to  part  60  of  this  chapter 
(where  applicable). 

(2)  Each  performance  test  is  to  be 
conducted  by  a  certified  observer. 

(3)  The  certified  observer  shall 
complete  any  reasonable  safety  training 
program  offered  by  the  owner  or 
operator  prior  to  conducting  any 
performance  test  at  a  coke  oven  battery. 

(4)  Except  as  otherwise  provided  in 
paragraph  (a)(5)  of  this  section,  the 
owner  or  operator  shall  pay  an 
inspection  fee  to  the  enforcement 
agency  each  calendar  quarter  to  defray 
the  costs  of  the  daily  performance  tests 
required  under  paragraph  (a)  of  this 
section. 

(i)  The  inspection  fee  shall  be 
determined  according  to  the  following 
formula: 

F=HxS 

where 

F=Fees  to  be  paid  by  owner  or 
operator. 

H=Total  person  hours  for  inspections: 
4  hours  for  1  coke  oven  battery,  6.25 
hours  for  2  coke  oven  batteries,  8.25 
hours  for  3  coke  oven  batteries.  For 
more  than  3  coke  oven  batteries,  use 
these  hours  to  calculate  the 
appropriate  estimate  of  person 
hours. 

S=Current  average  hourly  rate  for 
private  visible  emission  inspectors 
in  the  relevant  market. 

(ii)  The  enforcement  agency  may 
revise  the  value  for  H  in  equation  3 
within  3  years  after  October  27, 1993  to 
reflect  the  amount  of  time  actually 
required  to  conduct  the  inspections 
required  \mder  paragraph  (a)  of  this 
section. 

(iii)  The  owner  or  operator  shall  not 
be  required  to  pay  an  inspection  fee  (or 
any  part  thereof)  imder  paragraph  (a)(4) 
of  this  section,  for  any  monitoring  or 
inspection  services  required  by 
paragraph  (a)  of  this  section  that  the 
owner  or  operator  can  demonstrate  are 
covered  by  other  fees  collected  by  the 
enforcement  agency. 

(iv)  Upon  request,  the  enforcement 
agency  shall  provide  the  owner  or 
operator  information  concerning  the 
inspection  services  covered  by  any  other 
fees  collected  by  the  enforcement 
agency,  and  any  information  relied 
upon  iinder  paragraph  (a){4)(ii)  of  this 
section. 

(5)  (i)  The  EPA  shall  be  the 
enforcentent  amncy  during  arty  period 
of  time  that  a  delegation  of  enforcement 
authority  is  not  in  effect  or  a  withdrawal 
of  enforcement  authority  under  §63.313 
is  in  eflect,  and  the  Administrator  is 
responsible  for  performing  the 


inspections  required  by  this  section, 
pursuant  to  §  63.313(b). 

(ii)  Within  thirty  (30)  days  of 
receiving  notification  ^m  the 
Administrator  that  the  EPA  is  the 
enforcement  agency  for  a  coke  oven 
battery,  the  owner  or  operator  shall 
enter  into  a  contract  providing  for  the 
inspections  and  performance  tests 
required  under  this  section  to  be 
performed  by  a  Method  303  certified 
observer.  The  inspections  and 
performance  tests  will  be  conducted  at 
the  expense  of  the  owner  or  operator, 
diiring  the  period  that  the  EPA  is  the 
implementing  agency. 

(b)  The  enforcement  agency  shall 
commence  daily  performance  tests  on 
the  applicable  aate  specified  in 
§§63.300  (a)  or  (c). 

(c)  The  certified  observer  shall 
conduct  each  performance  test 
according  to  the  requirements  in  this 
paragraph: 

(1)  The  certified  observer  shall 
conduct  one  run  each  day  to  observe 
and  record  visible  emissions  from  each 
coke  oven  door  (except  for  doors 
covered  by  an  alternative  standard 
under  §  63.305),  topside  port  lid,  and 
offtake  system  on  each  coke  oven 
battery.  The  certified  observer  also  shall 
conduct  five  nms  to  observe  and  record 
the  seconds  of  visible  emissions  per 
charge  for  five  consecutive  charges  from 
each  coke  oven  battery.  The  observer 
may  perform  addition^  runs  as  needed 
to  obtain  and  record  a  visible  emissions 
value  (or  set  of  values)  for  an  emission 
point  that  is  valid  rmder  Method  303  or 
Method  303A  in  appendix  A  to  this 
part.  Observations  from  fewer  than  five 
consecutive  charges  shall  constitute  a 
valid  set  of  charging  observations  only 
in  accordance  with  the  procedures  and 
conditions  specified  in  sections  3.8  and 
3.9  of  Method  303  in  appendix  A  to  this 
part. 

(2)  If  a  valid  visible  emissions  value 
(or  set  of  values)  is  not  obtained  for  a 
performance  test,  there  is  no  compliance 
determination  for  that  day.  Compliance 
determinations  will  resume  on  the  next 
day  that  a  vaUd  visible  emissions  value 
(or  set  of  values)  is  obtained. 

(3)  After  each  performance  test  for  a 
by-product  coke  oven  battery,  the 
certified  observer  shall  check  and  record 
the  collecting  main  pressure  according 
to  the  procedures  in  section  6.3  of 
Method  303  in  appendix  A  to  this  part. 

(i)  The  owner  or  operator  shall 
demonstrate  pursuant  to  Method  303  in 
appendix  A  to  this  part  the  accuracy  of 
the  pressure  measurement  device  upon 
request  of  the  certified  observer; 

(ii)  The  owner  or  operator  shall  not 
adjust  the  pressure  to  a  level  below  the 
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range  of  normal  operation  dxirii^  or 
prior  to  the  inspectkm; 

(4)  The  CMtined  obs^er  shall 
monitor  visU»ie  emissions  hnm  ccJce 
oven  doors  subject  to  an  altKnative 
standard  under  §63.305  on  die  sdiedule 
specified  in  §  63.305(0. 

(5)  If  eipplicable,  dm  certified  observer 
shall  monitor  the  opacity  of  any 
emissions  escaping  the  control  device 
for  a  shed  covering  doors  subject  to  an 
alternative  standard  under  §  63.305  on 
the  schedule  specified  in  §  63.305(1). 

(6)  In  no  case  shall  the  owner  or 
operator  knowingly  block  a  coke  oven 
door,  or  any  portion  of  a  door  for  the 
purpose  of  concealing  emissions  or 
preventing  observations  by  die  certified 
observer. 

(d)  Using  the  observations  obtained 
fiom  each  performance  test,  the 
enfwcement  agency  shall  compute  end 
record,  in  aca^ance  vrith  the 
procedures  and  requiremmits  of  Method 
303  or  303A  in  appendix  A  to  this  part, 

each  day  of  operations  on  which  a 
valid  emissions  value  (or  set  of  values) 
is  obtained: 

(1)  The  30-run  n^ling  average  of  the 
percent  leaking  coke  oven  do(m, 
topside  port  and  ofitake  systems  on 
each  colm  oven  battery,  using  die 
equations  in  sections  4.^.3.2, 5^.S.2. 
and  S.6£.2  of  Method  303  (or  section 
3.4.3.2  of  Method  303A)  in  appendix  A 
to  this  part; 

(2)  Fw  l^-product  colca  oven  battery 
charging  operations,  the  logarithmic  30- 
day  rollLag  average  of  the  aeocmds  of 
visible  emissions  per  charge  for  each 
battery,  using  the  equatkm  in  aecti<m  3.9 
of  Method  303  in  appendix  A  to  this 
part; 

(3)  For  a  battery  sul^ect  to  an 
alternative  emisskm  limitation  for  cdce 
oven  docra  on  by-product  coke  oven 
batteries  pursuant  to  §63,305,  die  30- 
run  rollii^  average  of  the  parent 
leaking  coke  oven  doors  any  aide  of 
the  battery  not  sttoject  to  such 
alternative  emisaon  limitation; 

(4)  For  a  by-product  coke  oven  battery 
subject  to  the  small  battery  emissiem 
limitation  for  coke  oven  doors  pursuant 
to  §  63.304(b)(7),  the  30-run  rolling 
average  of  &e  number  of  leaking  coke 
oven  doors; 

(5)  For  an  approved  alternative 

emission  limitation  for  coke  oven  doors 
according  to  §63.305,  the  we^y  or 
monthly  observatkm  of  the  percent 
leaking  coke  oven  doors  using  Method 
303  in  appendix  A  to  this  part,  the 
perc«it  opacity  of  viaUile  emissions 
from  the  control  device  for  the  shed 
using  Method  9  in  appendix  A  to  part 
60  of  this  chspter,  visible  emissions 

from  the  shed  using  Method  22  in 
appendix  A  to  part  60  of  this  chapter; 


(e)  The  certified  obamver  shall  make 
available  to  the  implementing  agency  as 
well  as  to  the  owner  or  operator,  a  copy 
of  the  daily  inspection  results  by  the 
end  of  dm  day  and  dull  make  available . 
the  calculated  rolling  avwage  for  each 
emission  point  to  dm  owner  or  operates 
as  soon  as  practicable  following  each 
poformance  test  The  information 
provided  by  the  certified  observer  is  not 
a  compliance  detennination.  For  the 
purpose  of  notifying  an  owner  or 
operator  of  the  results  obtained  by  a 
certified  observer,  dm  person  does  not 
have  to  be  certified. 

(f)  Compliance  shall  not  be 
determined  more  often  than  die 
schedule  provided  for  perfmnance  tests 
under  this  section.  If  additional  valid 
emissi(xis  observations  are  obtained  (or 
in  the  case  of  charging,  valid  sets  of 
emission  observations),  the  arithmetic 
average  of  all  valid  values  (w  valid  sets 
of  values)  obtained  during  the  day  shall 
be  used  in  any  computations  performed 
to  determine  compliance  un^ 
paragraph  (d)  of  this  section  or 
determinations  under  §  63.306. 

(g)  Compliance  with  the  alternative 
standards  for  nonrecovery  coke  oven 
batteries  in  §63.303;  shed  inspection, 
maintmanoe  requirements,  and 
monitoring  requirements  for  parameters 
affecting  the  shed  exhaust  flow  rate  for 
batteries  sul^ect  to  alternative  standards 
for  coke  oven  doors  under  §  63.305; 
work  practice  emission  control  plan 
requirements  in  §63.306;  standards  for 
bypass/bleeder  stacks  in  §63.307;  and 
standards  for  collecting  mains  in 

§  63.308  is  to  be  determined  by  the 
enforcement  agency  based  on  review  of 
records  and  iiupections. 

(h)  Fora  flare  installed  to  meet  flie 
requirements  of  §  63.307(b): 

(1)  Compliance  with  the  provisions  in 
§  63.307(c)  (visible  emissions  firom 
flares)  shall  be  determined  using 
Method  22  in  appendix  A  to  port  60  of 
fliis  dupter,  wim  an  observation  period 
of  2  hours;  and 

(2)  Compliance  with  the  provisions  in 
§  63.307(b)(4)  (flare  pilot  li^t)  shall  be 
determined  using  a  toermocouple  or  any 
other  equivalent  device. 

(i)  No  observations  obftained  during 
any  program  for  training  or  for  oertif^ng 
observers  under  this  su^ait  shall  be 
used  to  determiiM  compliance  with  flte 
requirements  of  this  subpart  or  any 
otter  federally  enforceable  standard. 

§63.310  Raqubaments  for  alartups, 
thutdowna,  and  motfunctiona. 

(a)  At  all  times  including  periods  of 
startup,  shutdown,  and  mammetion,  the 
owner  or  operates  shall  operate  and 
maintain  tte  coke  oven  battery  and  its 
pollution  control  equipment  r8(piired 


under  this  subpart,  in  a  manner 
consistent  with  good  air  pollution 
control  practices  for  minimizing 
emissions  to  the  levels  required  by  any 
applicable  performance  standards  under 
ttes  subpart.  Failure  to  adhere  to  the 
requirement  of  this  paragraph  shall  not 
constitute  a  separate  violation  if  a 
violati<Hi  of  an  applicable  performance 
or  work  practice  standard  has  also 
occurred. 

(b)  Each  owner  or  operator  of  a  coke 
oven  battery  shall  develop  and 
implement  according  to  paragraph  (c)  of 
this  section,  a  written  startup, 
shutdown,  and  malfunction  plan  fliat 
describes  procedures  for  operating  the 
battery,  including  associated  air 
pollution  control  equipment,  during  a 
period  of  a  startup,  shutdown,  or 
malfunction  in  a  manner  consistent 
with  good  air  pollution  control  practices 
for  minimizing  emissions,  end 
procedtires  for  correcting 
malfimctioning  process  and  air 
pollution  control  equipment  as  quiddy 
as  practicable. 

(c)  Ehiiing  a  period  of  startup, 
shutdown,  or  malfunctirm: 

(1)  The  owner  or  operator  of  a  coke 
oven  battery  shall  operate  tte  battery 
(including  associate  air  pollution 
control  equipmtert)  in  accordarree  with 
the  procedure  specified  in  the  startup, 
shutdown,  and  malfunction  plan;  and 

(2)  Malfuiu:ticm6  shall  be  ooirected  as 
soon  as  practictele  after  their 
occurrence,  in  accordance  with  the 
plan. 

(d)  In  order  for  tte  provisions  of 
paragraph  (i)  of  this  section  to  apply 
with  respect  to  the  obsovation  (or  set  of 
observations)  fca  a  particular  day, 
notification  of  a  startup,  shutdown,  or  a 
malfuncti<m  shall  be  made  by  tte  owner 
or  operator. 

(1)  If  practicable,  to  the  certified 
observer  if  the  observer  is  at  tte  facility 
during  tte  oocurrenoe;  or 

(2)  To  tte  Miforcement  agency,  in 
writing,  within  24  hours  of  the 
oocuirence  first  being  documented  by  a 
company  employee,  and  if  the 
notification  und^  paragraph  (d)(1)  of 
tliis  section  was  not  made,  an 
explanation  of  why  no  such  notification 
was  made. 

(e)  Within  14  days  of  the  notification 
made  imder  paragraph  (d)  of  this 
section,  or  after  a  startup  or  shutdown, 
the  owner  or  operator  s^l  submit  a 
written  report  to  tte  applicable 
permitting  authority  that: 

(1)  Desmbes  die  time  and 
circumstances  of  the  startup,  shutdown, 
or  malfunction;  and 

(2)  Describes  actions  taken  that  might 
be  considered  inconsistent  with  the 
startup,  shutdown,  or  malfunction  plan. 
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(f)  The  owner  or  operator  shall 
maintain  a  record  of  interna)  reports 
which  form  the  basis  of  each 
malfunction  notification  vmder 
paragraph  (d)  of  this  section. 

(g)  To  satisfy  the  requirements  of  this 
section  to  develop  a  startup,  shutdown, 
and  malfunction  plan,  the  owner  or 
operator  may  use  the  standard  operating 
procedures  manual  for  the  battery, 
provided  the  manual  meets  all  the 
requirements  for  this  section  and  is 
made  available  for  inspection  at 
reasonable  times  when  requested  by  the 
Administrator. 

(h)  The  Administrator  may  require 
reasonable  revisions  to  a  startup, 
shutdown,  and  malfunction  plan,  if  the 
Administrator  finds  that  the  plan; 

(1)  Does  not  address  a  startup, 
shutdown,  or  malfunction  event  that  has 
occurred; 

(2)  Fails  to  provide  for  the  operation 
of  the  source  (including  associated  air 
pollution  control  equipment)  during  a 
startup,  shutdown,  or  malfunction  event 
in  a  manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions;  or 

(3)  Does  not  provide  adequate 
procedures  for  correcting 
malfunctioning  process  and/or  air 
pollution  control  equipment  as  quickly 
as  practicable. 

(i)  If  the  owner  or  operator 
demonstrates  to  the  satisfaction  of  the 
Administrator  that  a  startup,  shutdown, 
or  malfunction  has  occurred,  then  an 
observation  occurring  during  such 
startup,  shutdown,  or  malfunction  shall 
not; 

(1)  Constitute  a  violation  of  relevant 
reouirements  of  this  subpart; 

(2)  Be  used  in  any  compliance 
determination  under  §  63.309;  or 

(3)  Be  considered  for  purposes  of 

§  63.306,  until  the  Administrator  has 
resolved  the  claim  that  a  startup, 
shutdown,  or  malfunction  has  occurred. 
If  the  Administrator  determines  that  a 
startup,  shutdown,  or  malfunction  has 
not  occurred,  such  observations  may  be 
used  for  purposes  of  §  63.306,  regardless 
of  whether  the  owner  or  operator  further 
contests  such  determination.  The 
owner’s  or  operator’s  receipt  of  written 
notification  from  the  Administrator  that 
a  startup,  shutdown,  or  malfunction  has 
not  occurred  will  serve,  where 
applicable  tmder  $  63.306,  as  written 
notification  from  the  certified  observer 
that  an  exceedance  has  occurred. 

§  63.31 1  Reporting  and  recordkeeping 
requirements. 

(a)  After  the  elective  date  of  an 
approved  permit  in  a  State  under  part 
70  of  this  chapter,  the  owner  or  operator 
shall  submit  all  notifications  and  reports 


required  by  this  subpart  to  the  State 
permitting  authority.  Use  of  information 
provided  by  the  certified  observer  shall 
be  a  sufficient  basis  for  notifications 
required  tmder  §  70.5(c)(9)  of  this 
chapter  and  the  reasonable  inquiry 
reouirement  of  §  70.5(d)  of  this  chapter. 

(b)  Initial  compliance  certification. 

The  owner  or  operator  of  an  existing  or 
new  coke  oven  battery  shall  provide  a 
written  statement(s)  to  certify 
compliance  to  the  Administrator  within 
45  days  of  the  applicable  compliance 
date  for  the  emission  limitations  or 
requirements  in  this  subpart.  The  owner 
or  operator  shall  include  the  following 
information  in  the  initial  compliance 
certification: 

(1)  Statement,  signed  by  the  owner  or 
operator,  certifying  that  a  bypass/ 
bleeder  stack  flare  system  or  an 
approved  alternative  control  device  or 
system  has  been  installed  as  required  in 
§  63.307;  and 

(2)  Statement,  signed  by  the  owner  or 
operator,  certifying  that  a  written 
startup,  shutdown,  and  malfunction 
plan  has  been  prepared  as  required  in 
§63.310. 

(c)  Notifications.  The  owner  or 
operator  shall  provide  written 
notification(s)  to  the  Administrator  of: 

(1)  Intention  to  construct  a  new  coke 
oven  battery  (including  reconstruction 
of  an  existing  coke  oven  battery  and 
construction  of  a  greenfield  coke  oven 
battery),  a  brownfield  coke  oven  battery, 
or  a  padup  rebuild  coke  oven  battery, 
including  the  anticipated  date  of 
startup;  and 

(2)  Election  to  meet  emission 
limitation(s)  in  this  subpart  as  follows; 

(i)  Notification  of  ele^on  to  meet  the 
emission  limitations  in  §§  63.304(b)(1) 
or  63.304(c)  either  in  lieu  of  or  in 
addition  to  the  applicable  emission 
limitations  in  §  63.302(a)  or  §  63.303(a) 
must  be  received  by  the  Administrator 
on  or  before  November  15, 1993;  or 

(ii)  Notification  of  election  to  meet  the 
emission  limitations  in  §  63.302(a)(1)  or 
§  63.303(b),  as  applicable,  must  be 
received  by  the  Administrator  on  or 
before  December  31. 1995;  and 

(iii)  Notification  of  election  to  meet 
the  emission  limitations  in  §  63.304(b) 
(2)  through  (4)  and  §  63.304ic)  or 
election  to  meet  residual  risk  standards 
to  be  developed  according  to  section 

1 12(f)  of  the  Act  in  lieu  of  the  emission 
standards  in  §63.304  must  be  received 
on  or  before  January  1, 1998. 

(d)  Semiannual  compliance 
certification.  The  owner  or  operator  of  a 
coke  oven  battery  shall  include  the 
following  information  in  the  semiannual 
compliance  certification; 

(ij  Certification,  signed  by  the  owner 
or  operator,  that  no  coke  oven  gas  was 


vented,  except  through  the  bypass/ 
bleeder  stack  flare  system  of  a  by¬ 
product  coke  oven  battery  during  the 
reporting  period  or  that  a  venting  report 
has  been  submitted  according  to  the 
requirements  in  paragraph  (e)  of  this 
section; 

(2)  Certification,  signed  by  the  owner 
or  operator,  that  a  startup,  ^utdown,  or 
malfunction  event  did  not  occur  for  a 
coke  oven  battery  during  the  reporting 
period  or  that  a  startup,  shutdown,  and 
malfunction  event  did  occtir  and  a 
report  was  submitted  according  to  the 
requirements  in  §  63.310(e):  and 

(3)  Certification,  signed  by  the  owner 
or  operator,  that  work  practices  were 
implemented  if  applicable  under 
§63.306. 

(e)  Report  for  the  venting  of  coke  oven 
gas  other  than  through  a  flare  system. 
The  owner  or  operator  shall  report  any 
venting  of  coke  oven  gas  throu^  a 
bypas^leeder  stack  that  was  not 
vented  through  the  bvpass/bleeder  stack 
flare  system  to  the  Ad^nistrator  as 
soon  as  practicable  but  no  later  than  24 
hours  after  the  beginning  of  the  event. 

A  written  report  shall  be  submitted 
within  30  days  of  the  event  and  shall 
include  a  description  of  the  event  and, 
if  applicable,  a  copy  of  the  notification 
for  a  hazardous  substance  release 
required  pursuant  to  §  302.6  of  this 
chapter. 

(f)  Recordkeeping.  The  owner  or 
operator  shall  maintain  files  of  all 
required  information  in  a  permanent 
form  suitable  for  inspection  at  an  onsite 
location  for  at  least  1  year  and  must 
thereafter  be  accessible  within  3 
working  days  to  the  Administrator  for 
the  time  period  specified  in 

§  70.6(a)(3)(ii)(B)  of  this  chapter.  Copies 
of  the  work  practice  plan  developed 
under  §  63.306  and  the  startup, 
shutdown,  and  malfunction  plan 
developed  under  §  63.310  shall  be  kept 
onsite  at  all  times.  The  owner  or 
operator  shall  maintain  the  following 
information: 

(1)  For  nonrecovery  coke  oven 
batteries, 

(1)  Records  of  daily  pressure 
monitoring,  if  apphcable  according  to 
§  63.303(a)(l)(ii)  or  §  63.303(b)(l)(ii); 

(ii)  Records  demonstrating  the 
performance  of  work  practice 
requirements  according  to 

§  63.306(b)(7):  and 

(iii)  Design  characteristics  of  each 
emission  control  system  for  the  capture 
and  collection  of  charging  emissions,  as 
required  by  §  63.303(b)(2). 

(2)  For  an  approved  ahemative 
emission  limitation  according  to 
§63.305; 
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(i)  Monitoring  records  for  parameter(s) 
that  indicate  the  exhaust  flow  rate  is 
maintained; 

(ii)  If  applicable  under 
§63.3O5(0(4)(i); 

(A)  Records  of  opacity  readings  from 
the  continuous  opacity  monitor  for  the 
control  device  for  the  shed;  and 

(6)  Records  that  demonstrate  the 
continuous  opacity  monitoring  system 
meets  the  requirements  of  Performance 
Specification  1  in  appendix  B  to  part  60 
of  this  chapter  and  the  operation  and 
maintenance  reouirements  in  part  52  of 
this  chapter;  and 

(iii)  Records  of  quarterly  visual 
inspections  as  specified  in 

§  63.30S(f)(5),  including  the  time  and 
date  a  defect  is  detected  and  repaired. 

(3)  A  copy  of  the  work  practice  plan 
required  by  §  63.306  and  any  revision  to 
the  plan; 

(4)  If  the  owner  or  operator  is  required 
under  §  63.306(c)  to  implement  the 
provisions  of  a  work  practice  plan  for  a 
particular  emission  point,  the  following 
records  regarding  the  implementation  of 
plan  requirements  for  that  emission 
point  during  the  implementation  period; 

(i)  Copies  of  all  written  and 
audiovisual  materials  used  in  the 
training,  the  dates  of  each  class,  the 
names  of  the  participants  in  each  class, 
and  documentation  that  all  appropriate 
personnel  have  successfully  completed 
the  training  required  under 

§  63.306(b)(1); 

(ii)  The  records  required  to  be 
maintained  by  the  plan  provisions 
implementing  §  63.306(b)(7); 

(iii)  Records  resulting  from  audits  of 
the  efiectiveness  of  the  work  practice 
program  for  the  particular  emission 
point,  as  required  under 
§§63.306(b)(2)(i).  63.306(b)(3)(i). 
63.306(b)(4)(i).  or  63.306(b)(S)(i);  and 

(iv)  If  ^e  plan  provisions  for  coke 
oven  doors  must  be  implemented, 
records  of  the  inventory  of  doors  and 
jambs  as  required  imder 
§63.306(b)(2)(vi);and 

(5)  The  design  drawings  and 
engineering  specifications  for  the 
bypass/bleeder  stack  flare  system  or 
approved  alternative  control  device  or 
system  as  required  under  §  63.307. 

(6)  Records  specified  in  §  63.310(f) 
regarding  the  basis  of  each  malfunction 
notification. 

(g)  Records  required  to  be  maintained 
and  reports  required  to  be  filed  with  the 
Administrator  imder  this  subpart  shall 
be  made  available  in  accordance  with 
the  requirements  of  this  paragraph  by 
the  owner  or  operator  to  the  authorized 
collective  bargaining  representative  of 
the  employees  at  a  coke  oven  battery,  for 
inspection  and  copying. 


(1)  Requests  under  paragraph  (g)  of 
this  section  shall  be  submitted  in 
writing,  and  shall  identify  the  records  or 
reports  that  are  subject  to  the  request 
with  reasonable  specificity; 

(2)  The  owner  or  operator  shall 
pr^uce  the  reports  for  inspection  and 
copying  within  a  reasonable  period  of 
time,  not  to  exceed  30  days.  A 
reasonable  fee  may  be  charged  for 
copying  (except  for  the  first  copy  of  any 
document),  which  shall  not  exceed  the 
copying  fee  charged  by  the 
Administrator  under  part  2  of  this 
chapter; 

(3)  Nothing  in  paragraph  (g)  of  this 
section  shall  require  the  prt^uction  for 
inspection  or  copying  of  any  portion  of 
a  document  that  contains  trade  secrets 
or  confidential  business  information 
that  the  Administrator  would  be 
prohibited  from  disclosing  to  the  public 
under  part  2  of  this  chapter;  and 

(4)  Ine  inspection  or  copying  of  a 
document  under  paragraph  (g)  of  this 
section  shall  not  in  any  way  afiect  any 
property  right  of  the  owner  or  operator 
in  such  document  under  laws  for  the 
protection  of  intellectual  property, 
including  the  copyright  laws. 

1 63.31 2  Existing  regulations  and 
rsquirsmsnts. 

(a)  The  owner  or  operator  shall 
comply  with  all  applicable  State 
implementation  plan  emission  limits 
and  (subject  to  any  expiration  date)  all 
federally  enforceable  emission 
limitations  which  are  contained  in  an 
order,  decree,  permit,  or  settlement 
agreement  for  the  control  of  emissions 
from  offtake  systems,  topside  port  lids, 
coke  oven  doors,  and  charging 
operations  in  effect  on  September  15. 
1992.  or  which  have  been  modified 
according  to  the  provisions  of  paragraph 
(c)  of  this  section. 

(b)  Nothing  in  this  subpart  shall  afiect 
the  enforcement  of  such  State 
implementation  plan  emission 
limitations  (or.  subject  to  any  expiration 
date,  such  federally  enforceable 
emission  limitations  contained  in  an 
order,  decree,  permit,  or  settlement 
agreement)  in  effect  on  September  15. 
1992.  or  which  have  been  modified 
according  to  the  provisions  in  paragraph 

(c)  of  this  section. 

(c)  No  such  State  implementation 
plan  emission  limitation  (or.  subject  to 
any  expiration  date,  such  federally 
enforceable  emission  limitation 
contained  in  an  order,  decree,  permit,  or 
settlement  agreement)  in  effect  on 
September  IS.  1992.  may  be  modified 
under  the  Act  unless: 

(1)  Such  modification  is  consistent 
with  all  requirements  of  section  110  of 
the  Act;  and  either 


(1)  Such  modification  ensures  that  the 
applicable  emission  limitations  and 
format  (e.g..  single  pass  v.  multiday 
average)  in  efiect  on  September  15. 

1992.  will  continue  in  effect;  or 

(ii)  Such  modification  includes  a 
change  in  the  method  of  monitoring 
(except  frequency  unless  frequency  was 
indicated  in  the  State  implementation 
plan,  or  subject  to  any  expiration  date, 
other  federally  enforceable  requirements 
contained  in  an  order,  decree,  permit,  or 
settlement  agreement)  that  is  more 
stringent  th^  the  method  of  monitoring 
in  effect  on  September  15, 1992,  and 
that  ensures  coke  oven  emission 
reductions  greater  than  the  emission 
reductions  required  on  September  15, 
1992.  The  burden  of  proof  in 
demonstrating  the  stringency  of  the 
methods  of  monitoring  is  borne  by  the 
party  requesting  the  modification  and 
must  be  made  to  the  satisfaction  of  the 
Administrator;  or 

(iii)  Such  modification  makes  the 
emission  limitations  more  stringent 
while  holding  the  format  unchanged, 
makes  the  format  more  stringent  while 
holding  the  emission  limitations 
unchanged,  or  makes  both  more 
stringent. 

(2)  Any  industry  application  to  make 
a  State  implementation  plan  revision  or 
other  adjustment  to  account  for 
difierences  between  Method  303  in 
appendix  A  to  this  part  and  the  State’s 
method  based  on  paragraph  (c)(lKii)  of 
this  section  shall  be  submitt^  within 
12  months  after  October  27, 1993. 

(d)  Except  as  specified  in  §  63.307(f), 
nothing  in  this  subpart  shall  limit  or 
affect  any  authority  or  obligation  of 
Federal,  State,  or  local  agencies  to 
establish  emission  limitations  or  other 
requirements  more  stringent  than  those 
specified  in  this  subpart. 

(e)  Except  as  provided  in  §  63.302(c), 
section  112(g)  of  the  Act  shall  not  apply 
to  sources  subject  to  this  subpart. 

f  63.31 3  Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Whenever  the  Administrator 
learns  that  a  delegated  agency  has  not 
fully  carried  out  the  inspections  and 
performance  tests  required  under 

§  63.309  for  each  applicable  emission 
point  of  each  battery  each  day,  the 
Administrator  shall  immediately  notify 
the  agency.  Unless  the  delegated  agency 
demonstrates  to  the  Administrator’s 
satisfaction  within  15  days  of 
notification  that  the  agency  is 
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consistently  carrying  out  the  inspections 
and  performance  tests  required  under 
§  63.309  in  the  manner  specified  in  the 
preceding  sentence,  the  Administrator 
shall  notify  the  oven  battery  owner 
or  operator  that  inspections  and 
perfannance  tests  shall  be  carried  out 
according  to  §  63.309(aXS).  When  the 
Administrator  determijM  that  the 
delegated  agency  is  prepared  to 
coQ^stently  perform  all  required 
inspections  and  performance  tests  eadi 
day,  the  Administrator  shall  give  the 
oven  battery  owner  or  operator  at 
least  IS  days  notice  that  implementation 
will  revert  back  to  the  previously 
delegated  agency. 

(c)  Authorities  which  will  not  be 
delegated  to  States: 

(1) §  63.302(d); 

(2)  §  63.304(b)(6): 

(3)  §§  63.305  (b).  (d)  and  (e); 

(4)  §  63.307(d);  and 

(5)  Section  2  of  Method  303  in 
appendix  A  to  this  part. 

(d)  The  authority  to  enforce  this 
subf^  is  delegate  to  the  States  of 
[Reserved] 

Appendo(  a  to  Subpart  L— Operat- 
iNQ  Coke  Oven  Batteries  as  of 
April  1. 1992 


Appbom  a  to  Subpart  L— Operat-  i 
iNQ  Coke  Oven  Batteries  as  of 
April  1, 1992-~CorTtirHied 


OuM  States  SteeL 
Qadsden,  AL. 

Intend  SteeL  East 
CNcago,  IN. 


Jewel  Coat  and 
Coke,  VansanL 
VA 


- aaa - ■ 

MppOfS,  V¥OCM> 
weed.  AL 


LTV  SteeL  Cleve¬ 
land,  OK 

LTV  SteeL  Pttta- 
burgh,PA 


LTV  SteeL  Chl- 
caoo,ft.. 

LTV  SteeL  Vtenen. 
OH. 

NaSond  SteeL 
Eoorse,  M. 
NalonalStBeL 
QranlleClly,  IL 

New  Boston  Coke, 
KonsmOinnt  un. 

Sharon  SteeL  Mo- 
nessen,  PA 

Shenango,  FUN- 
bmgh,  PA 

Stoss  Industries, 
Birmingham,  AL 


Toledo  Coke,  To¬ 
ledo,  OK 
Tonawanda  Coke. 

Bulfato.NY. 
USX,  CIsMon.  PA 


APPENOOC  a  TO  SUBPART  L— OPERAT- 

iNQ  Coke  Oven  Batteries  as  of 
April  1, 1992 — Corrtinuecl 


Na 

Plant 

29 _ 

USX,  Qmy.  IN  _ 

30 . . 

Whoeltog-Pttto- 
txjrgh,  E.  Stou- 
benv«e.WV. 

5,  Appendix  A  to  part  63  is  amended 
by  adchng  in  nunterical  order  Method 
303  and  Method  303A  as  follows: 

Appendix  A—TesI  Medwdi 


METHOD  303— DETERMINATION  OF 
VISIBLE  EMISSIONS  FROM  BY-PRODUCT 
COKE  OVEN  BATTERIES 
1.  Apf^katahty  and  Principle 

1.1  ^jfdkeblhty.  This  method  aj^dles  to 
the  detesminetkm  oif  visible  emissiaiu  (VE) 
from  the  hdlowlu  by-product  adce  oven 
battery  sources;  Qraij^ng  s]nteins  during 
charging,  doors,  topside  port  lids,  and  offtake 
systems  on  c^ierating  coke  ovens;  and 
collecting  mains.  In  order  for  the  test  method 
resuhs  to  be  Indicative  of  |dant  performance, 
the  time  of  day  of  the  run  should  vary, 

1.2  Principle.  A  certified  observer 
visually  detenninas  the  VB  from  coke  oven 
battery  sources  (the  certification  procedures 
are  described  in  aectioo  2).  This  method  does 
not  require  that  capacity  of  emisskms  be 
determined  or  thrt  magnitude  be 
differentiated. 

1.3  Definitions. 

1.3.1  Bench.  The  platform  structure  in 
front  of  the  oven  doo^ 

1.3.2  By-product  Coke  Oven  Battery.  A 
source  consisting  of  a  group  of  ovens 
connected  by  common  waUs,  where  coal 
undergoes  destructive  distilhrtian  under 
positive  pressure  to  produce  coke  and  ocdw 
ovm  gas,  from  which  by-^wo&icts  are 
recovered. 

1.3.3  Charge  or  Chargiitg  Period.  The 
period  of  time  that  commences  when  coal 
begins  to  flow  Into  an  oven  through  a  tqpside 
port  and  ends  when  ttie  last  charging  port  is 
rec8i^>ed. 

U.4  Okarging  System.  An  apperatus 
used  to  charge  cc^  to  a  coke  oven  (e.g.,  a 
lany  car  for  vret  coal  duBging  systems). 

1.3.5  Cdke  Oven  Door.  end 
enclosure  on  the  pusher  side  and  the  ookii^ 
side  of  an  oven,  ne  chuck,  or  leveler-bar, 
door  is  omsidered  part  of  the  pusher  side 
door.  The  coke  oven  door  area  inchules  the 
entire  area  on  die  vertical  feoe  of  a  coke  oven 
between  the  bendl  and  the  top  of  the  battery 
between  two  ad)acent  hudi  stays. 

1.3.6  Coke  Side.  The  side  cd  a  battery 
from  whidi  the  coke  ia  disdtarged  fnmi 
ovens  at  the  end  of  the  coking  cycle. 

1.3.7  Collecting  Main.  Any  ai^NDStua  that 
is  connected  to  one  or  more  offtake  systems 


Federal  Register  /  Vol.  58,  No.  206  /  Wednesday,  October  27,  1993  /  Rules  and  Regulations  57925 


and  that  provides  a  passage  for  conveying 
gases  under  positive  pressure  from  the  by¬ 
product  coke  oven  battery  to  the  by-product 
recovery  system. 

1.3.8  Consecutive  Charges.  Charges 
observed  successively,  excluding  any  charge 
during  which  the  observer’s  view  of  the 
charging  system  or  topside  ports  is  obscured. 

1.3.9  Damper-ofr.  To  close  off  the  gas 
passage  between  the  coke  oven  and  the 
collecting  main,  with  no  flow  of  raw  coke 
oven  gas  from  the  collecting  main  into  the 
oven  or  into  the  oven’s  offtake  system(s). 

1.3.10  Decarbonization  Period.  The 
period  of  time  for  combusting  oven  carbon 
that  cocnmences  when  the  oven  lids  are 
removed  frum  an  empty  oven  or  when 
standpipe  caps  of  an  oven  are  opened.  The 
period  ends  with  the  initiation  of  the  next 
charging  period  for  that  oven. 

1.3.11  Larry  Car.  An  apparatus  used  to 
charge  coal  to  a  coke  oven  with  a  wet  coal 
charging  system. 

1.3.12  Log  Average.  Logarithmic  average 
as  calculated  in  section  3.8. 

1.3.13  Offtake  System.  Any  individual 
oven  apparatus  that  is  stationary  and 
provides  a  passage  for  gases  from  an  oven  to 
a  coke  oven  battery  collecting  main  or  to 
another  oven.  Offtake  system  components 
include  the  standpipe  and  standpip>e  caps, 
goosenecks,  stationary  jumper  pipes,  mini¬ 
standpipes,  and  standpipe  and  gooseneck 
connections. 

1.3.14  Operating  Oven.  Any  oven  not  out 
of  operation  for  rebuild  or  maintenance  work 
extensive  enough  to  require  the  oven  to  be 
skipped  in  the  charging  sequence. 

1.3.15  Oven.  A  chamber  in  the  coke  oven 
battery  in  which  coal  undergoes  destructive 
distillation  to  produce  coke. 

1.3.16  Push  Side.  The  side  of  the  battery 
from  which  the  coke  is  pushed  from  ovens 
at  the  end  of  the  coking  cycle. 

1.3. 17  Run.  The  observation  of  visible 
emissions  from  topside  port  lids,  offtake 
systems,  coke  oven  doors,  or  the  charging  of 
a  single  oven  in  accordance  with  this 
method. 

1.3.18  Shed.  Structures  for  capturing  coke 
oven  emissions  on  the  coke  side  or  pusher 
side  of  the  coke  oven  battery,  which  route  the 
emissions  to  a  control  device  or  system. 

1.3.19  Standpipe  Cap.  An  apparatus  used 
to  cover  the  opening  in  the  gooseneck  of  an 
offtake  system: 

1.3.20  Topside  Port  Lid.  A  cover, 
removed  during  charging  or  decarbonizing, 
that  is  placed  over  the  opening  through 
which  coal  can  be  charged  into  the  oven  of 
a  by-product  coke  oven  battery. 

1.3.21  Traverse  Time.  Accumulated  time 
for  a  traverse  as  measured  by  a  stopwatch. 
Traverse  time  includes  time  to  stop  and  write 
down  oven  numbers  but  excludes  time 
waiting  for  obstructions  of  view  to  clear  or 
for  time  to  walk  around  obstacles. 

1.3.22  Visible  Emissions  (VE).  Any 

emission  seen  by  the  unaided  (except  for 
corrective  lenses)  eye,  excluding  steam  or 
condensing  water.  _ 

2.  Observer  Certification 

2.1  Certification  Procedures.  This  method 
requires  only  the  determination  of  whether 
VE  occur  and  does  not  require  the 
determination  of  opacity  levels;  therefore. 


observer  certification  according  to  Method  9 
in  appendix  A  to  part  60  of  this  chapter  is 
not  required  to  obtain  certification  under  this 
method.  However,  in  order  to  receive  Method 
303  observer  certification,  the  first-time 
observer  (trainee)  shall  have  attended  the 
lecture  portion  of  the  Method  9  certification 
course.  In  addition,  the  trainee  shall 
successfully  complete  the  Method  303 
training  course,  satisfy  the  field  observation 
requirement,  and  demonstrate  adequate 
performance  and  sufficient  knowledge  of 
Method  303.  The  Method  303  training  course 
shall  be  conducted  by  or  under  the  sanction 
of  the  EPA  and  shall  consist  of  classroom 
instruction  and  field  observations,  and  a 
proficiency  test. 

2.1.1  'the  classroom  instruction  shall 
familiarize  the  trainees  with  Method  303 
through  lecture,  written  training  materials, 
and  a  Method  303  demonstration  video.  A 
successful  completion  of  the  classroom 
portion  of  the  Method  303  training  coiuse 
shall  be  demonstrated  by  a  perfect  score  on 
a  written  test.  If  the  trainee  fails  to  answer 
all  of  the  questions  correctly,  the  trainee  may 
review  the  appropriate  portion  of  the  training 
materials  and  retake  the  test. 

2.1.2  The  field  observations  shall  be  a 
minimum  of  12  hours  and  shall  be  completed 
before  attending  the  Method  303  certification 
course.  Trainees  shall  observe  the  operation 
of  a  coke  oven  battery  as  it  pertains  to 
Method  303,  including  topside  operations, 
and  shall  also  practice  conducting  Mithod 
303  or  similar  methods.  During  the  field 
observations,  trainees  unfomiliar  with  coke 
battery  operations  shall  receive  instruction 
frt>m  an  experienced  coke  oven  observer 
familiar  with  Method  303  or  similar  methods 
and  the  operation  of  coke  batteries.  The 
trainee  must  verify  completion  of  at  least  12 
hours  of  field  observation  prior  to  attending 
the  Method  303  certification  course. 

2.1.3  All  trainees  must  demonstrate 
proficiency  in  the  application  of  Method  303 
to  a  panel  of  three  certified  Method  303 
observers,  including  an  ability  to  differentiate 
coke  oven  emissions  from  condensing  water 
vapor  and  smoldering  coal.  Each  panel 
member  shall  have  at  least  120  days 
experience  in  reading  visible  emissions  from 
coke  ovens.  The  visible  emissions 
inspections  that  will  satisfy  the  experience 
requirement  must  be  inspections  of  coke 
oven  battery  fugitive  emissions  from  the 
emission  points  subject  to  emission 
standards  under  subpart  L  of  this  part  (i.e., 
coke  oven  doors,  topside  port  lids,  offtake 
system(s),  and  charging  operations),  using 
either  Method  303  or  predecessor  State  or 
local  test  methods.  A  “day’s  experience”  for 
a  particular  inspection  is  a  day  on  which  one 
complete  inspe^on  was  performed  for  that 
emission  point  under  Me^od  303  or  a 
predecessor  State  or  local  method.  A  "day’s 
experience"  does  not  mean  8  or  10  hours 
performing  inspections,  or  any  particular 
time  expressed  in  minutes  or  hours  that  may 
have  been  spent  performing  them.  Thus,  it 
would  be  possible  for  an  individual  to 
qualify  as  a  Method  303  panel  member  for 
some  emission  points,  but  not  others  (e.g.,  an 
individual  mi^t  satisfy  the  experience 
requirement  for  coke  oven  doon,  but  not 
topside  port  lids).  Until  November  15, 1994, 


the  EPA  may  waive  the  certification 
requirement  (but  not  the  experience 
requirement)  for  panel  members.  The 
composition  of  the  panel  shall  be  approved 
by  the  EPA.  The  panel  shall  observe  the 
trainee  in  a  series  of  training  runs  and  a 
series  of  certification  runs.  There  shall  be  a 
minimum  of  1  training  run  for  doors,  topside 
port  lids,  and  offtake  systems,  and  a 
minimum  of  5  training  runs  (i.e.,  5  charges) 
for  charging.  During  tuning  runs,  the  panel 
can  advise  the  trainee  on  proper  procedures. 
There  shall  be  a  minimum  of  3  certification 
runs  for  doors,  topside  port  lids,  and  offtake 
systems,  and  a  minimum  of  15  certification 
runs  for  charging  (i.e.,  15  charges).  The 
certifications  runs  shall  be  unassisted. 
Following  the  certification  test  runs,  the 
panel  shall  approve  or  disapprove 
certification  based  on  the  trainee’s 
performance  during  the  certification  runs.  To 
obtain  certification,  the  trainee  shall 
demonstrate  to  the  satisfoction  of  the  panel 
a  high  degree  of  proficiency  in  performing 
Method  303.  To  aid  in  evaluating  the 
trainee’s  performance,  a  checklist,  provided 
by  the  EPA,  will  be  used. 

Caution:  Because  coke  oven  batteries  have 
hazardous  environments,  the  training 
materials  and  the  field  training  shall  cover 
the  precautions  required  by  the  company  to 
address  health  and  safety  hazards.  Special 
emphasis  shall  be  given  to  the  Occupational 
Safety  and  Health  Administration  (OSHA) 
regiilations  pertaining  to  exposure  of  coke 
oven  workers  (see  Citation  3  in  the 
Bibliography).  In  general,  the  regulation 
requires  that  special  fire-retardant  clothing 
and  respirators  be  worn  in  certain  restricted 
areas  of  the  coke  oven  battery.  The  OSHA 
regulation  also  prohibits  certain  activities, 
such  as  chewing  gum,  smoking,  and  eating  in 
these  areas. 

2.2  Observer  Certification/Recertification. 
The  coke  oven  observer  certification  is  valid 
for  1  year  from  date  of  issue.  The  observer 
shall  recertify  annually  by  viewing  the 
training  video  and  answering  all  of  the 
questions  on  the  certification  test  correctly. 
Every  3  years,  an  observer  shall  be  requir^ 
to  pass  the  proficiency  test  in  section  2.1.3 
in  order  to  be  certified. 

2.3  The  EPA  (or  applicable  enforcement 
agency)  shall  maintain  records  reflecting  a 
certified  observer’s  successful  completion  of 
the  proficiency  test,  which  shall  include  the 
completed  proficiency  test  checklists  for  the 
certification  nms. 

2.4  An  owner  or  operator  of  a  coke  oven 
battery  subject  to  subpart  L  of  this  part  may 
observe  a  training  and  certification  program 
under  this  section. 

3.  Procedure  for  Determining  VE  From 
Oiarging  Systems  During  Charging 

3.1  Number  of  Oven  Charges.  Refer  to 

§  63.309(c)(1)  of  this  part  for  ^  number  of 
oven  charges  to  observe.  The  observer  shall 
observe  consecutive  charges.  Charges  that  are 
nonconsecutive  can  only  be  observed  when 
necessary  to  replace  observations  terminated 
prior  to  the  completion  of  a  charge  because 
of  visual  interferences.  (See  section  3.5.) 

3.2  Data  Records.  R^rd  all  the 
information  requested  at  the  top  of  the 
charging  systmn  inspection  sheet  (Figure 
303-1).  For  each  chscge,  record  the 
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identiflcatian  number  oi  the  oven  being 
charged,  the  ei^ptoximate  beginning  tlM  at 
the  (maige,  end  the  identiflotlon  of  the  Isry 
car  used  the  charge. 

3.3  Observer  Position.  Stand  in  an  area  or 
move  to  positions  on  the  tcqiside  of  the  coke 
oven  batterv  with  an  onobstmcted  view  of 
the  entire  charglttg  8]rstenL  For  wet  coal 
charging  83nteins  or  non-pipeline  coal 
charging  systems,  the  t^werver  should  have 
an  uiKitetracted  view  of  the  emisskm  paints 
oi  the  chaigltig  system,  including  lany  car 
hoppers,  dr^  sleeves,  arxd  the  topside  ports 
of  the  oven  beirrg  charged.  Some  charging 
systems  are  configured  so  that  all  emiisian 
points  can  only  be  seen  from  a  distance  of 
five  ovens.  For  other  batteries,  distartoes  of  8 
to  12  ovens  are  adequate. 

3.4  Observatian.  The  charging  pniod 
begins  when  coal  begins  to  Into  the  oven 
and  ends  when  the  1^  diaiging  port  is 
recapped.  During  the  charging  pesiod, 
observe  all  of  the  potential  sources  trf  VB 
from  the  entire  dunging  S3rstem.  Par  wet  coal 
charging  systems  or  non-plpelirM  coal 
charging  systems,  sources  (rfVE  t]rpically 
indude  the  larry  car  hoppers,  drop  sleeves, 
slide  gates,  arwl  topside  ports  on  the  oven 
being  charged.  Any  VE  nom  an  open 
standpipe  cap  csi  the  oven  being  charged  is 
induoed  as  charging  VE. 

3.4.1  Using  an  accumulative-type 
stopwatch  with  unit  divisians  of  at  least  OJi 
seocHids,  determliM  the  total  time  VB  are 
observed  as  follows.  Upon  observing  any  VB 
emerging  firom  any  part  of  the  diar^^ 
system,  start  the  stopwatch.  Stop  tM  watch 
when  VB  are  iu>  lonw  observeo  emerging, 
and  restart  the  watch  vdken  VB  reemargas. 

3.4.2  Whan  VB  occur  simnhaneou^ 
from  several  points  during  a  charge.  cotnUtor 
the  sources  as  one.  Time  overinaping  VB  as 
continuous  VB.  Time  single  pum  of  VB  only 
for  the  time  it  takas  for  the  puff  to  emerge 
from  the  charging  nstem.  ContiiHie  to  time 
VE  In  this  maxmer  nr  die  entlie  rbingtwg 
period.  Record  the  accumulated  tline  to  die 
nearest  0.5  second  mukr  *'N^atb)a  emiashins, 
seconds”  on  Figure  303-1. 

34  Visual  Interfarmca.  If  frigtdveVB 
from  other  sources  at  dw  adte  oven  battery 
site  (e.g,  door  leaks  or  condensing  water 
vqnr  from  the  coke  oven  sriiarQ  prevent  a 
dear  view  of  the  chotglxM  tystam  durfaag  a 
chetgs,  stop  tha  rtopwatA  and  an 
^ipr^nlato  notatton  under  ”CainmeDts”  on 
Figure  303-1.  Laibri  die  observadop  an 
otnervation  of  an  Incomplete  diarge,  and 
obaarva  another  diatgB  to  fulfill  the 
lequlreBnenta  (rf  secttoo  3.1. 

34  VE  Komptlans.  Do  not  dme  the 
foUovring  VB: 

3.6.1  The  VB  from  burning  or  mnnUtaring 
coal  spilled  on  top  of  the  ovtti.  tcqwide  port 
Ud,  or  larry  car  sui£k»s; 

Note:  T^  VB  frtan  smoldetlng  coal  are 
ranecallv  white  or  gm.  These  ^  renaally 
have  a  plume  of  len  than  1  meter  koig.  If  the 
observer  cannot  safriy  and  with  reaso^le 
canfidence  determine  that  VB  ws  from 
charging,  do  not  comd  diem  as  charging 
endarions. 

3.64  The  VB  from  die  coke  oven  doera  or 
from  the  lovelar  ban  or 
3.04  The  VBthri  drift  from  tha  of  e 
lany  car  hopper  if  the  amlaaions  had  aheKbP 
been  timed  as  VB  from  the  drop  sleeve. 


Note:  When  the  slide  gate  cm  a  lany  car 
hc^iper  cloaee  after  the  coal  has  been  added 
to  oven,  the  seel  may  not  be  airtight.  On 
occasions,  •  puff  of  smxdce  observed  at  the 
drop  rieeves  is  forced  pest  the  slide  gate  up 
Into  the  larry  car  hopper  and  may  drift  from 
the  top;  time  these  VB  either  at  the  drop 
sleeves  or  the  hopper.  If  the  lany  car  hopper 
does  not  have  a  slide  gate  or  the  slide  gate 
Is  left  open  or  partially  closed,  VE  may 
quickly  pass  through  the  lany  car  hopper 
without  being  obeyed  at  the  drop  sleeves 
and  will  appear  as  a  strong  surge  oS  smoke; 
time  these  as  charging  VB. 

34  Total  Time  Record.  Record  the  total 
time  that  VE  were  observed  for  each  dierglBg 
operation  in  the  appropriate  ctdumn  on  the 
charging  system  Inspection  sheet. 

3.8  Fhm  charging  observations  (runs) 
obtained  in  accordance  with  this  method 
shall  be  considered  a  valid  set  of 
observations  for  that  day.  No  observation  of 
an  incomplete  charge  s^l  be  included  in  a 
daily  set  of  observaUons  that  is  lower  than 
the  lowest  reading  for  a  complete  charge.  If 
both  complete  and  incomplete  charges  have 
been  obeyed,  the  daily  set  ot  obeervations 
shall  Include  the  five  highest  values 
observed.  Four  or  three  charging  observatians 
(runs)  (Attained  in  acoordaius  with  this 
method  shall  be  considered  a  valid  set  of 
charging  observations  only  nriiere  it  is  not 
poesible  to  obtain  five  chugingobservatikma, 
because  of  visual  intetfsrenM  (see  sectkm 
34)  or  inclement  weather  prevent  a  (dear 
view  of  the  charging  system  during  charging.' 
However,  dbeervatkois  from  three  or  four 
charges  that  satisfy  these  requirements  shall 
not  be  considered  a  valid  set  at  diarglng 
observations  if  use  of  suidi  set  of  observations 
in  a  caknlatton  under  setAton  3.0  would 
cause  the  value  of  A  to  be  leee  than  145. 

3.9  Log  Average.  Pdreecb  day  on  wbkh 
a  valid  dsily  set  of  obeervations  is  obtained, 
caknilate  the  daily  30-d8y  nAIng  log  everage 
of  seconds  of  visiMe  eraisskBU  from  ttie 
charging  operation  for  eadh  battery  ushm 
these  d^  and  die  29  prevtous  v^d  da^ 
sets  of  observatttms,  in  accordmice  witii  die 
following  ecjoadon: 

lognidniiic  average  »  o’ - 1  (Eq.  303- 1) 
where 
e«2.72. 


lii(X, -l-l)+lii(X2  +1)+L  ln(X.  -f I) 


InaNatuial  logarithm,  and 
Xi>Seconda  of  VB  during  the  1*  charge. 
A>150  or  the  number  of  valid  obsarvatkma 
(ransV  The  value  of  A  shall  not  be  less 
than  145,  exG^  for  purposes  of 
determinariona  under  Sft9406((d  (worii 
practice  plan  imnlamaatatloii)  or 
S  6340e(d)  (work  precttoe  plsD 
leviglaiiri  of  tbla  part  No  aet  of 
obaervatkms  shall  be  ooBsldMed  valid 
far  iudi  a  racalculatlon  diet  otharwlee 
would  not  be  cnnsiderade  valid  eet  of 
obaarvetkma  for  ecaknlation  under  this 
jMxagFqih. 


4.  Procedxm  for  Detemtining  VS  Fftm  Coke 
O^mn  Door  Areas 
The  intent  of  this  procedure  is  to 
determine  VE  from  coke  oven  door  areas  by 
carefully  observing  the  door  area  from  a 
standard  distance  while  walking  at  a  normal 
pace. 

4.1  Number  of  Runs.  Refer  to 

S  63.309(c)(1)  of  this  part  for  the  appropriate 
number  of  runs. 

4.2  Battery  Traverse.  To  conduct  a  battery 
traverse,  walk  the  length  of  the  battery  on  the 
outside  of  the  pusher  macdiine  and  qiuencdi 
car  tiacdcs  at  a  steady,  normal  walking  pace, 
pausing  to  make  apfvopilate  entries  on  tha 
door  area  inspection  sheet  (Figure  303-2).  A 
Bln(^  test  run  consists  of  two  timed 
traverses,  one  far  the  coke  side  and  one  for 
the  push  side.  The  walking  pace  shall  not 
exc^  an  average  rate  of  4  seccmds  per  oven 
door,  excluding  time  spent  moving  around 
stationary  obs^ctions  or  waiting  lor  otha 
obstructions  to  move  from  positions  Mocking 
the  view  of  a  series  of  doors.  Extra  time  is 
allowed  fat  each  leak  frir  the  observer  to 
make  the  pnq>er  notation.  A  walking  pace  oi 
3  seconds  par  oven  door  has  been  frnmd  to 
be  tyfdcaL  Record  the  actual  traverse  time 
with  a  sKqrwatch. 

4.2.1  Time  only  the  time  npent  observing 
the  doors  and  recording  ckxir  leaks.  To 
measure  actual  traverse  time,  use  an 
accumulative-type  stopwatch  with  imit 
divisions  of  04  sacxHim  or  lees.  Exclude 
intenuptkms  to  the  traverse  and  rime 
recpiired  far  the  obecrvei  to  move  to  poaitkas 
w^re  the  view  of  the  bettery  ie 
unobstructed,  or  far  obstmcrious,  sudi  as  the 
door  marhine,  to  move  from  positicros 
blocking  the  riew  of  a  series  of  doosa. 

4.2.2  Various  sitnettans  may  arise  that 
will  prevent  the  obeerver  from  viewing  a 
dcxnr  or  a  seriee  of  (kxsi.  Prior  to  the  door 
inspection,  the  ownw  or  operator  may  elect 
to  tenqiorvily  STunend  cbargiag  opetteknis 
for  the  duxatiian  of  the  InspecticBi.  so  that  all 
of  the  ckxss  can  be  viewed  by  tha  obaerver. 
The  observer  has  tvro  options  for  dealing 
with  ohatfucHcms  In  vl^.  M  Stop  the 

_jetopwatoh  and  wall  far  the  e^pxneia  to 
move  or  the  fagittva  emissions  to  dissipate 
before  oompiettna  ttia  traverse;  or  (b)  riop  the 
stopwatcdi,  skip  tweflectedoveus,  and  move 
to  1  poelticm  tocxmtiiwie  the  traverse.  Restart 
the  stopwatch  and  continue  the  traverse. 

After  tM  ocanpietkBi  of  file  traverse,  if  ttie 
equipment  has  moved  or  the  fugitive 
emisrions  have  dlssipatecl.  inap^  the 
aflected  doors.  If  the  equipment  is  still 
preventing  the  (ibserm  from  viewing  the 
doors,  then  tlw  affscted  dcwrs  may  be 
ooonM  as  not  observed  If  optkm  0>)  it  used 
because  of  doors  bkx±ed  by  macdtliies  during 
charging  operatfana,  ttien,  at  ttie  afbcded 
doors,  exclude  the  door  from  the  most 
recently  chsiged  oven  from  the  inspection. 
Record  the  oven  numbers  and  make  an 
appropriale  notaticm  under  ^Cbmmeats*  on 
the  dciar  area  inspectlan  sheet  (Figure  303- 
2). 

4.2.3  When  batteries  have  riieda  to 
omtEcA  endsaions.  oonduot  ttie  tnqiection 
fraiB  outaide  the  shed  unleaa  the  doosa 
caxmot  be  adac|ttately  viawad  bk  thia  cata, 
conduct  the  tnyctjaifroBa  tha  beadi.Ba 
aware  of  special  safety  oonsideraticma 


pertiiMirt  to  walking  on  tbs  b«Dch  aad  follow 
the  Instnictions  of  company  penonnal  on  tho 
Toqulrad  equipment  and  operationa 
procedxnet.  If  possible,  conduct  tbe  bench 
traverse  whenever  tbe  bench  is  i^ar  of  tbe 
door  machine  and  hot  odke  guide. 

4.3  Observations.  Record  all  tbe 
Information  requested  at  tbe  top  of  the  don 
area  inspection  sheet  (Figure  303-2), 
inchidi^  tbe  number  of  inoperable  ovens. 
Record  t^  dock  time  at  the  start  of  tbe 
traverse  on  each  side  of  the  battery.  Record 
which  side  is  being  inspected, !«.,  coke  side 
or  ptish  side.  Otbw  infonnation  may  be 
recorded  at  tbe  discretion  of  tbe  observer, 
such  as  the  location  of  the  leak  (Le.,  top  of 
the  door,  chuck  door,  etc),  tbe  reason  for  any 
Interruption  of  the  traverse,  or  the  posittm 
the  sun  relative  to  tbe  battery  and  sky 
conditions  (i.e..  overcast,  partiy  sunny,  etc). 

4.3.1  Begin  tbe  test  run  by  starting  tbe 
stopwatch  and  traversing  eithar  tbe  o^e  side 
or  the  push  side  of  the  battery.  After 
completing  one  side,  stop  the  watch. 
Complete  this  procedure  on  the  other  side.  If 
inspecting  more  than  one  battery,  the 
observer  may  view  the  push  sides  and  the 
coke  sides  sequentially. 

4.3.2  During  the  traverse,  look  around  the 
entlra  perimeter  of  each  oven  door.  Tlie  door 
is  considered  leaking  if  VB  are  detected  in 
the  coke  oven  door  area.  The  coke  ovoi  door 
area  includes  the  entire  area  on  tbe  vertical 
fKe  of  a  ooke  oven  between  tbe  bench  and 
tho  top  of  the  battery  betvreen  two  adjacent 
buck  stays  (ag..  tbe  oven  door,  diuck  door, 
between  the  masonry  bridt.  buck  stay  or 
jamb,  or  othw  souioes).  Reoard  tbe  ovoi 
number  and  make  the  appro|niate  notation 
on  the  door  area  inspection  sheet  (Figure 
303-2). 

Note:  Multiple  VE  from  the  same  dom  area 
(e.g.,  VE  from  both  the  chudt  dom  and  the 
push  side  door)  are  counted  as  only  one 
emitting  door,  not  as  multiple  emitting  doors. 

4.3.3  Do  not  record  the  following  sources 
as  door  area  VB: 


4.3.3.1  VB  from  ovens  with  doors 
removed.  Record  the  oven  number  and  make 
an  appropriate  notatkn  under  •TVanments;** 

4.3.3.2  VE  from  ovens  taken  out  of 
service.  Tbe  owner  or  operator  diall  notify 
tbe  observo’  as  to  whidt  ovens  are  out  of 
service.  Record  tbe  oven  number  and  make 
an  aiq[Hxqiriate  notation  under  **Commants:’‘ 
or 

4.3  VB  frtmi  hot  ooke  that  has  been 
spilled  on  the  bench  as  a  result  of  pushing. 

4.4  Qlterla  far  Aooeptanca.  After 
completing  tbe  run.  caloilate  the  maximum 
time  allov^  to  observe  tbe  ovens  by  the 
following  equation: 

T  =  (4xD,)-f(10xL)  (Eq.303-  2) 

wb«« 

T>Total  time  allowed  lor  traverse,  seconds; 
DisTotal  number  of  oven  doors  tm  the 
battery;  and 

L>Number  of  doors  with  VE. 

4.4.1  If  the  total  traverM  time  exceeds  T, 
void  the  run.  and  conduct  another  run  to 
satisfy  tbe  requirements  of  $  63.309(c)(1)  of 
this  part 

4.5  Calculations  far  Percent  Leaking 
Doors  (PLD).  Determine  tbe  total  numbwof 
doors  far  wbidi  observatioas  were  made  on 
the  ooke  oven  battery  as  follows: 

D^=(2xN)-(Di+D^)  (Eq.303-3) 

where 

EUwTotd  number  of  doors  obsteved  on 
(^Mrating  ovens; 

DkaNuotoer  d  doots  oo  nonc^Mrathg  ovens; 
Doo>Nuraber  of  doors  not  observedisuid 
N«Total  nunfasr  of  ovens  in  the  battay. 

4.5.1  For  each  test  tun  (one  run  includes 
both  the  coke  side  utd  dM  push  side 
traverses),  sum  tbe  number  of  doors  with 
door  area  VE.  For  batteries  subject  to  an 
approved  alternative  standard  under  §63.305 
of  this  part,  calculate  the  push  side  and  tbe 
coke  side  PLD  separately. 

4.5.2  Calculate  percent  leaking  doors  by 
using  the  following  equation: 


PLD  =  — J^xlOO  (Eq.303>4) 

*>05 

where 

PLD>Peromt  leaking  doors  for  tbe  test  run; 
LysNumber  of  doors  with  VE  (dwarved  from 
the  yard;  and 

DoosTotd  munber  of  doors  obswved  on 
operating  ovens. 

4.5.3  When  traverses  are  conducted  from* 
the  bendi  under  sheds,  calculate  tbe  ooke 
side  and  the  push  side  separately.  Use  tbe 
following  equation  to  calculate  a  yard- 
equivalent  reading: 

I^»L,-(Nx0.06)  (Eq.  303  -  5) 

where 

NsTotal  number  of  ovens  on  Am  battery, 
LksYard-equivalent  reading;  and 
L«sNuraber  of  doors  with  VB  observed  from 
tbe  bendi  under  sheds. 

If  Lft  is  less  than  zero,  use  xero  for  Lft  in 
Equation  303-6  in  the  calculation  of  PLD. 

4.5.3.1  Use  the  following  equation  to 
calculate  PLD; 


PLD«-^^ - txlOO  (Eq.303-6) 

*>05 

where 

PLDsPercent  leaking  coke  oven  doors  far  the 
run; 

L«aYard  equivalent  reading; 

Ly>Number  of  doors  widi  VE  observed  frran 
the  yard  on  tbs  push  sida;  and 
DusTotd  number  or  doors  o)»etved  on 
operatiag  ovens. 

Round  off  PLD  to  the  nearest  hundredth  of 
1  percent  and  record  as  the  percent  leaking 
coke  oven  doors  far  the  run. 

4.5.3.2  30-day  Rolling  Average.  For  each 
day  on  which  a  i^d  observation  is  obtained, 
calculate  the  daily  30-day  rolling  average  fat 
each  battery  using  these  data  and  the  29 
previous  vdid  d^y  observations,  in 
accordance  with  the  following  equation: 


PLD(30-day)  = 


(PLD,-FPLDa-»-...-FPLD3o) 

30 


(Eq.303  -  7) 


5.  Procedure  for  Determining  VE  from 
Topside  Port  Lids  and  Offtake  Systems 

5.1  Number  of  Runs.  Refer  to 

§  63.309(c)(1)  of  this  part  far  the  munber  of 
runs  to  be  conducted.  Simultaneous  runs  or 
separate  runs  for  the  topside  port  lids  and 
offiake  systems  may  be  conducted. 

5.2  Battery  Travns&  To  conduct  a 
topside  traverse  of  the  battery,  walk  the 
length  of  the  battery  at  a  stea^,  rrormal 
waUcing  pace,  pausing  only  to  make 
appropriate  entries  on  the  topside  inspection 
sh^  (Figure  303-3).  Tbe  wdkirrg  pace  shall 
not  exoe^  an  average  rate  of  4  seconds  per 
oven,  excludirrg  time  spent  moving  around 
stationary  obstructions  or  waiting  for  other 
obstructions  to  move  from  positions  blocking 
the  view.  Extra  tinoe  is  allowed  for  each  leak 
for  the  observer  to  make  the  proper  notation. 


A  walking  pace  of  3  seconds  per  oven  is 
typical.  Record  tike  actual  traverse  time  with 
astopvratch. 

5.3  Topside  Port  Lid  Observations.  To 
observe  li^  of  the  ovens  involved  in  the 
diarging  operation,  the  observer  shall  wait  to 
view  the  lids  until  approximately  5  minutes 
after  the  completion  of  the  charge.  Record  all 
the  information  requested  on  the  topside 
inspection  sheet  (Figure  303-3).  Record  the 
clo^  time  when  traverses  begin  and  end.  If 
the  observer's  view  is  obstructed  during  the 
traverse  (e.g.,  steam  from  the  coke  wharf, 
larry  car,  etc.),  follow  the  guidelines  given  in 
section  4.2.2. 

5.3.1  To  perform  a  test  run,  conduct  a 
single  traverse  on  the  topside  of  the  battery. 
The  observer  shall  walk  near  the  center  of  the 
battery  but  may  deviate  from  this  path  to 
avoid  safety  hazards  (such  as  open  or  closed 


charging  ports,  luting  buckets,  lid  removal 
bars,  and  topside  port  lids  that  have  been 
removed)  and  any  other  obstacles.  Upon 
noting  VE  from  the  topside  port  lid(8)  of  an 
oven,  record  the  oven  number  and  port 
number,  then  resmne  the  traverse.  If  any 
oven  is  dampered-off  from  the  collecting 
main  for  decmbonization,  note  this  imdOT 
“Comments”  fru  that  particular  oven. 

Note:  Count  the  munber  of  topside  ports, 
not  the  number  of  points,  exhibiting  W,  Le., 
if  a  topside  port  h^  several  points  of  VE, 
count  this  as  one  port  exhibiting  VE. 

5.3.2  Do  not  count  the  following  as 
topside  port  lid  VE: 

5.3.2.1  VE  from  between  the  biidnvork 
and  oven  lid  casing  or  VE  from  cracks  in  the 
oven  brickwcuk.  Ffote  these  VB  under 
“Comments;” 
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5.3.2.2  VE  firom  topside  ports  involved  in 
a  charging  operation.  Recora  the  oven 
numbm.  and  make  an  appropriate  notation 
(i.e.,  not  observed  because  ports  open  for 
charging)  under  “Comments;” 

5.3. 2.3  Topside  ports  having  maintenance 
work  done.  Record  the  oven  number  and 
make  an  appropriate  notation  under 
“Comments;”  or 

5. 3.2.4  Condensing  water  from  wet¬ 
sealing  material.  Ports  with  only  visible 
condensing  water  from  wet-sealing  material 
are  coimted  as  observed  but  not  as  having 
VE. 

5.3.2.5  Visible  emissions  from  the  flue 
inspection  ports  and  caps. 

5.4  Ofrtake  Systems  Observations.  To 
perform  a  test  run,  traverse  the  battery  as  in 
section  5.3.1.  Look  ahead  and  back  two  to 
four  ovens  to  get  a  clear  view  of  the  entire 
offtake  system  &)r  each  oven.  Consider  visible 
emissions  from  the  following  points  as 
offtake  system  VE:  (a)  the  Qange  between  the 


gooseneck  and  collecting  main  ("saddle"),  (b) 
the  jimction  point  of  the  standpipe  and  oven 
(“standpipe  base"),  (c)  the  other  parts  of  the 
offtake  system  (e.g.,  the  standpipe  cap),  and 
(d)  the  junction  points  with  ovens  and 
flanges  of  jumper  pipes. 

5.4.1  E)o  not  stray  from  the  traverse  line 
in  order  to  get  a  “closer  look"  at  any  part  of 
the  offtake  system  unless  It  is  to  distinguish 
leaks  from  interferences  from  other  sources 
or  to  avoid  obstacles. 

5.4.2  If  the  centerline  does  not  provide  a 
clear  view  of  the  entire  offtake  system  for 
each  oven  (e.g.,  when  standpipes  are  longer 
than  15  feet),  the  observer  may  conduct  ^e 
traverse  frurther  from  (rather  than  closer  to) 
the  offtake  systems. 

5.4.3  Upon  noting  a  leak  from  an  offtake 
system  during  a  traverse,  record  the  oven 
number.  Resume  the  traverse.  If  the  oven  is 
dampered-off  from  the  collecting  main  for 
decarboaization  and  VE  are  observed,  note 


this  under  "Comments"  for  that  particular 
oven. 

5.4.4  If  any  part  or  parts  of  an  offtake 
system  have  VE,  count  It  as  one  emitting 
offtake  system.  Each  stationary  jumper  pipe 
is  considered  a  single  oStake  system. 

5.4.5  Do  not  count  standpipe  caps  open 
for  a  decarbonization  period  or  standpipes  of 
an  oven  being  charged  as  source  of  offiake 
system  VE.  Record  the  oven  number  and 
write  "Not  observed"  and  the  reason  (i.e., 
decarb  or  charging)  under  “Comments."  » 

Note:  VE  from  open  standpipes  of  an  oven 
being  charged  count  as  charging  emissions. 
All  ^  from  closed  standpipe  caps  count  as 
offtake  leaks. 

5.5  Criteria  for  Acceptance.  After 
completing  the  nm  (allow  2  traverses  for 
batteries  with  double  mains),  calculate  the 
maximum  time  allowed  to  observe  the 
topside  port  lids  and/or  offtake  systems  by 
the  following  equation: 


T  =  (4sec  X  N)-h(l0sec  X  Z)  (Eq.(303  -  8) 


where 

TsTotal  time  allowed  for  traverse,  seconds; 
NzTotal  number  of  ovens  in  the  battery;  and 
Z=Number  of  topside  port  lids  or  offtake 
systems  with  VE. 

5.5.1  If  the  total  traverse  time  exceeds  T, 
void  the  run  and  conduct  another  run  to 
satisfy  the  requirements  of  S  63.309(c)(1)  of 
this  part 

5.6  In  determining  the  percent  leaking 
topside  port  lids  and  percent  leaking  offt^e 
sykems,  do  not  include  topside  port  lids  or 
offtake  systems  vrith  VE  from  the  follo«ving 
ovens: 


5.6.1  Empty  ovens,  including  ovens 
undergoing  maintenance,  which  are  properly 
dampered  off  from  the  nrain. 

5.6.2  Ovens  being  charged  or  being 
pushed. 

5.6.3  Up  to  3  full  ovens  that  have  been 
dampered  off  from  the  main  prior  to  pushing. 

5.6.4  Up  to  3  additional  foil  ovens  in  the 
pushing  sequence  that  have  been  dampered 
off  firom  the  main  for  offtake  system  cleaning, 
for  decarbonization,  for  safety  reasons,  or 
when  a  charging/pushing  schedule  involves 
widely  separate  ovens  (e.g.,  a  Maiquard 
system);  or  that  have  been  dampered  off  firom 


the  main  for  maintenance  near  the  end  of  the 
coldng  cycle.  Examples  of  reasons  that  ovens 
are  dampered  off  for  safety  reasons  are  to 
avoid  exposing  workers  in  areas  with 
Insufficient  clearance  between  standpipes 
and  the  larry  car,  or  in  areas  where  workers 
could  be  exposed  to  flames  or  hot  gases  from 
open  standpipes,  and  to  avoid  the  potential 
for  removing  a  door  on  an  oven  that  is  not 
dampered  off  frx>m  the  main. 

5.6.5  Topside  Port  Lids.  Detennine  the 
percent  leaking  topside  port  lids  for  each  nm  * 
as  follows: 


PLL  = 


'^VE 


Povn(N-N,)-PNo 


■xlOO 


(Eq.303-9) 


where 

PLLsPercent  leaking  topside  port  lids  for  the 
run; 

PvE=Number  of  topside  port  lids  with  VE; 
Pova^Number  of  ports  per  oven; 

NsTotal  number  of  ovens  in  the  battery; 


N|sNumber  of  inoperable  ovens;  and 
PNo^Number  of  ports  not  observed. 

5.6.S.1  Round  off  this  percentage  to  the 
nearest  hundredth  of  1  percent  and  record 
this  percentage  as  the  i>ercent  leaking  topside 
port  lids  for  foe  run. 


5.6.5.2  30-day  Rolling  Average.  For  each 
day  on  which  a  valid  daily  observation  is 
obtained,  calculate  the  daily  30-day  rolling 
average  for  each  battery  using  these  data  and 
the  29  previous  valid  daily  observations,  in 
accordance  with  the  following  equation: 


I 


PLL(30-day) 


(PLLi-t-PLLabK  bPIXap) 

30 


(Eq.303-10) 
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S.S.6  OfiSaka  Syatams.  Datanxilna  the 
Boant  iaaking  offialm  ayatema  (or  tba  lun  aa 
lUowa: 


PLO: 


*VB 


Tov.(N-Nj)+J-Tno 


•xlOO 


(Eq,  303-11) 


whara 

PLOBParcant  leaklag  ofltaka  ayatema; 
TvBsNumber  of  oSlake  systema  with  VE; 
To«a>Nuinber  of  offtake  ayatema  (excluding 
lumper  plpaa)  pm  ovwi; 

NsTotal  number  of  ovena  In  the  battery; 
NisTotal  number  of  Inoperable  ovanr. 


Twc^Number  of  offtake  ayatema  not  obaarvad; 
and 

JsNumber  of  atationary  )umper  plpea. 

5.6.6.1  Round  off  tbia  peroentay  to  tba 
neareat  hundredth  of  1  percent  and  record 
thla  percentage  as  the  percent  leaking  offtake 
ayatema  for  the  run. 


5.6A2  30-day  Rolling  Average.  For  each 
day  on  which  a  i^d  daily  observation  ia 
obtained,  calculate  the  daily  30-day  rolling 
averaga  far  each  battary  using  these  data  and 
the  29  previous  valid  daily  observations.  In 
accordance  with  the  following  equation: 


30 


(Eq.303-12) 


0.  Pncedunfbr  Determiiung  VB  Pmm 
Collecting  Mains 

6.1  Inverse.  To  perfaon  a  teat  run, 
traverse  both  the  collecting  main  catw^  and 
the  battery  topside  along  the  side  closest  to 
the  collecting  main.  If  the  battery  has  a 
double  main,  conduct  two  sets  Of  traverses 
for  each  run,  1a,  one  set  far  eadi  main. 

6.2  Data  Recording.  Upon  noting  VE  from 
any  portion  of  a  collection  main.  Identify  the 
source  and  approximate  location  of  the 
source  of  VE  and  record  the  time  under 
"Collecting  main"  on  Figure  303-3;  then 
resume  the  traverse. 

6.3  Collecting  Main  Pressure  Check.  After 
the  completion  m  the  door  traverse,  the 
topside  port  lids,  and  bffiake  systems, 
compare  the  collecting  main  pressure  during 
the  iiupection  to  the  collecting  main  pressure 
during  the  previous  8  to  24  hours.  Recmd  the 
following:  (a)  The  pteasure  during 
inspection,  (b)  presence  of  pressure  deviation 


from  normal  operations,  and  (c)  the 
explanation  far  any  pressure  deviation  frmn 
normal  <^>eratioas,  if  any,  offered  hw  the 
operators.  The  owner  or  operator  of  the  coke 
battery  shall  maintain  the  pressure  recording 


assurance/quality  control  (QAAjC)  necessary 
to  ensure  reliable  pressure  readings  arul  shaU 
keep  the  QA/QC  records  for  at  lei^  6 
months.  The  observer  may  periodically  check 
the  QA/QC  records  to  detonnina  their 
completeness.  The  owner  or  operator  shall 
provide  access  to  the  records  within  1  hour 
of  an  observw's  request 
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Coapany  naae: _ no.: _  Date:  Run  no.: 

city.  State: - - 

Observer  name:  Ooepany  representatlve(s) : - 


Charge  no. 

Oven 
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Figure  303-1.  Charging  system  inspection. 
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Company  name:  _ Battery  no.; _ Date: _ 

City,  State;  Total  no.  o#  ovens  In  battery: 

Observer  name: _ Certification  expiration  date: _ 

Inoperable  ovens: _ Company  representative(s); _ 

Traverse  titne  CS; _  Traverse  time  PS: _ Valid  run  (T  or  B): _ 


Figure  303-2.  Door  area  inspection 
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CoflDanv  name: 

Batterv  no.:  Date: 

City.  State: 

Total  no.  of  ovens  in  batterv: 

Observer  name: 

Certification  exoiration  date: 

Inooerable  ovens: 

Coffloanv  reoresentativefs): 

Total  no.  of  lids: 

Total  no.  of  offtakes:  Total  no.  of  juaoer  Dines: 

Ovens  not  observed: 

Total  traverse  time:  Valid  run  (V  or  N): 

Figure  303-3.  Topside  inspection. 


MLUNQ  CODE  a56fr-6»-C 


Federal  Register  /  VoL  58,  No.  206  /  Wednesday,  October  27,  1993  /  Rules  and  Regulations  57933 


METHOD  303A— DETERMINATION  OF 
VISIBLE  EMISSIONS  FROM  NONRECOVERY 
COKE  OVEN  BATTERIES 

1.  Applicability  and  Principle 

1.1  ’Applicability.  This  method 
detennines  percent  leaking  doors. 

1.2  Principle.  A  certified  observer 
visually  determines  the  VE  from  coke  oven 
battery  sources.  This  method  does  not  require 
that  opacity  of  emissions  be  determined  or 
that  magnitude  be  differentiated. 

1.3  Definitions. 

1.3.1  Bench.  The  platform  structure  in 
front  of  the  oven  doors. 

1.3.2  Nonrecovery  Coke  Oven  Battery.  A 
source  consisting  of  a  group  of  ovens 
connected  by  common  walls  and  operated  as 
a  unit,  where  coal  undergoes  destructive 
distillation  under  negative  pressure  to 
produce  coke,  and  which  is  designed  for  the 
combustion  of  coke  oven  gas  from  which  by¬ 
products  are  not  recovered. 

1.3.3  Coke  Oven  Door.  Each  end 
enclosure  on  the  pusher  side  and  the  coking 
side  of  an  oven. 

1.3.4  Coke  Side.  The  side  of  a  battery 
from  which  the  coke  is  discharged  from 
ovens  at  the  end  of  the  coking  cycle. 

1.3.5  Operating  Oven.  Any  oven  not  out 
of  operation  for  rebuild  or  maintenance  work 
extensive  enough  to  require  the  oven  to  be 
skipped  in  the  charging  sequence. 

1.3.6  Oven.  A  chamber  in  the  coke  oven 
battery  in  which  coal  undergoes  destructive 
distillation  to  produce  coke. 

1.3.7  Push  Side.  The  side  of  the  battery 
from  which  the  coke  is  pushed  from  ovens 
at  the  end  of  the  coking  cycle. 

1.3.8  Run.  The  obs^ation  of  visible 
emissions  &t>m  coke  oven  doors  in 
accordance  with  the  procedures  in  this 
method. 

1.3.9  Shed.  An  enclosure  that  covers  the 
side  of  the  coke  oven  battery,  captures 
emissions  from  pushing  operations  and  firom 
leaking  coke  oven  doors  on  the  coke  side  or 
pusher  side  of  the  coke  oven  battery,  and 
routes  the  emissions  to  a  control  device  or 
system. 

2.  Training 

2.1  Training  This  method  requires  only 
the  determination  of  whether  VE  occur  and 
does  not  require  the  determination  of  opacity 
levels;  therefore,  observer  certification 
according  to  Method  9  in  appendix  A  to  part 
60  of  this  chapter  is  not  required.  However, 
the  first-time  observer  (trainee)  shall  have 
attended  the  lecture  portion  of  the  Method  9 
certification  course.  Furthermore,  before 
conducting  any  VE  observations,  an  observer 
shall  become  familiar  with  nonrecovery  coke 
oven  battery  operations  and  with  this  test 
method  by  observing  for  a  minimum  of  4 
hours  the  operation  of  a  nonrecovery  coke 
oven  battery. 

3.  Procedure  for  Determining  VE  From  Coke 
Oven  Door  Areas 

The  intent  of  this  procedure  is  to 
determine  VE  from  coke  oven  door  areas  by 
carefully  observing  the  door  area  while 
walking  at  a  normal  pace. 


3.1  Number  of  Runs.  Refer  to 

i  63.309(c)(1)  of  this  part  for  the  appropriate 
number  of  nins. 

3.2  Battery  Traverse.  To  conduct  a  battery 
traverse,  walk  the  length  of  the  battery  on  the 
outside  of  the  pusher  machine  and  quench 
car  tracks  at  a  steady,  normal  walki]^  pace, 
pausing  to  make  appropriate  entries  on  the 
door  area  inspection  sheet  (Figure  303 A-1). 

A  single  test  run  consists  of  two  timed 
traverses,  one  for  the  coke  side  and  one  for 
the  push  side. 

3.2.1  Various  situations  may  arise  that 
will  jnevent  the  observer  from  viewing  a 
door  or  a  series  of  doors.  The  observer  has 
two  options  dealing  vrith  obstructions  to 
view:  (a)  Wait  for  the  equipment  to  move  or 
the  fugitive  emissions  to  dissipate  before 
completing  the  traverse;  or  (b)  skip  the 
affected  ovens  and  move  to  a  pxaition  to 
continue  the  traverse.  Continue  the  traverse. 
After  the  completion  of  the  traverse,  if  the 
eqriipment  has  moved  or  the  fugitive 
emissions  have  dissipwted,  complete  the 
traverse  by  Insprecting  the  affected  doors. 
Record  the  oven  nunmrs  and  make  an 
appropriate  notation  imder  “Comments”  on 
the  door  area  inspection  sheet  (Figure  303A- 
1). 

3.2.2  When  batteries  have  sheds  to 
control  pushing  emissions,  conduct  the 
inspwction  from  outside  the  shed,  if  the  shed 
allows  such  observations,  or  from  the  bench. 
Be  aware  of  spwcial  safety  considerations 
f>ertinent  to  walking  on  the  bench  and  follow 
the  instructions  of  company  porsonne)  on  the 
required  equipment  and  oporations 
procedures.  If  pKWsible,  conduct  the  bench 
traverse  whenever  the  bench  is  clear  of  the 
door  machine  and  hot  coke  guide. 

3.3  Observations.  Recaro  all  the 
information  requested  at  the  top  of  the  doOT 
area  inspoction  sheet  (Figure  303 A-1), 
Including  the  niunber  of  inoperable  ovena 
Record  which  side  is  being  inspwcted,  Le., 
coke  side  or  pnish  side.  Other  Information 
may  be  recorded  at  the  discretion  of  the 
observer,  such  as  the  location  of  the  leak 
(e.g,  top  of  the  door),  the  reason  for  any 
interruption  of  the  traverse,  or  the  position  of 
the  sun  relative  to  the  battery  and  sky 
conditions  (i.e.,  overcast,  partly  sunny,  etc.). 

3.3.1  B€^  the  test  run  by  traversing 
either  the  coke  side  or  the  pvush  side  of  ^e 
battery.  After  completing  one  side,  traverse 
the  other  side. 

3.3.2  During  the  traverse,  look  around  the 
entire  pierimeter  of  each  oven  door.  The  door 
is  considered  leaking  if  VE  are  detected  in 
the  coke  oven  door  area.  The  coke  oven  door 
area  includes  the  entire  area  on  the  vertical 
(ace  of  a  coke  oven  between  the  bench  and 
the  top  of  the  battery.  Record  the  oven 
numb«  and  make  the  appropriate  notation 
on  the  door  area  inspoction  sheet  (Figure 
303A-1). 

3.3.3  Do  not  record  the  following  sources 
as  door  area  VE: 

3.3.3.1  VE  from  ovens  with  doors 
removed.  Record  the  oven  nrimber  and  make 
an  appropriate  notation  under  '*Comment8;’* 

3.3.3.2  VE  from  oveiu  where 
maintenance  work  is  being  conducted. 
Record  the  oven  number  and  make  an 
appropriate  notation  under  "Comments;”  or 


3.3.3.3  VE  from  hot  coke  that  has  been 
spilled  on  Uie  bench  as  a  result  of  jnishing. 

3.4  Caloilatioiu  for  jrercent  leaking  doors 
(PLD).  Determine  the  total  number  of  doors 
for  which  observatioiu  were  made  on  the 
coke  oven  battery  as  follows: 

Dob  =  (2  X  N)-  (Dj  +  D^)(Eq.  303A  - 1) 

where 

Doo^Total  number  of  doors  observed  on 
oporating  ovens; 

Di^Number  of  doors  on  nonoporating  ovens; 
DM>=Number  of  doors  not  observed;  and 
NsTotal  number  of  ovens  in  the  battery. 

3.4.1  For  each  test  run  (one  run  Includes 
both  the  coke  side  and  the  piusb  side 
traverses),  s\im  the  number  of  doors  with 
door  area  VE. 

Note:  Multiple  VE  frxnn  the  same  door  area 
are  counted  as  only  one  emitting  door,  not  as 
multiple  emitting  doors. 

3.4.2  Calculate  porcent  leaking  doors  by 
using  the  following  equation: 

Lv 

PLD  =  — ^  X 100  (Eq.  303A  -  2) 

Dob 

where 

PLD=Percent  leaking  doors  for  the  test  run; 
Ly=Number  of  doors  with  VE  observed  from 
the  yard;  and 

Dob>:Tot^  number  of  doors  observed  on 
oporating  oveiu. 

3.4.3  When  traverses  are  conducted  from 
the  bench  under  sheds,  calculate  the  coke 
side  and  the  pmsh  side  reading  separately. 

Use  the  following  equation  to  calculate  a 
yard-equivalent  reading  for  the  coke  side; 

L^  =  L,-(Nx0.06)  (Eq.303A-3) 

where 

N=Total  number  of  ovens  on  the  battery; 
L«=Yard-equiva]ent  reeding;  and 
U^Number  of  doors  with  VE  observed  from 
the  bench  under  sheds. 

If  L(i  is  less  than  zero,  use  zero  for  Lb  in 
Equation  303A-4  in  the  calculation  of  PLD. 

3.4.3.1  Use  the  following  equation  to 
calculate  PLD: 

PLD  =  — - 2-  X 100  (Eq.  303A  -  4) 

Dob 

where 

PLDsPercent  leaking  coke  oven  doors  for  the 
run; 

LtpsYard  equivalent  reading; 

LysNumber  of  doors  with  ^  observed  from 
the  yard  on  the  push  side;  and 
Dob=Totd  number  of  doors  obWved  on 
oporating  ovens. 

Roimd  off  PLD  to  the  nearest  hundredth  of 
1  porcent  and  record  as  the  porcent  leaking 
coke  oven  doors  for  the  run. 

3.4.3.2  30-day  Rolling  Average.  For  each 
day  on  which  a  valid  observation  is  obtained, 
calculate  the  daily  30-day  rolling  average  for 
each  battery  using  these  data  and  the  29 
previous  v^id  di^y  observations,  in 
accordance  with  the  following  equation: 
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PLD(30-day)  = 


(PLD,->-PLDaL  ♦PLD30) 
30 


(Eq.  303  -  5) 
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Coaoanv  nane: 

Battery  no.:  Date: 

City.  State: 

,,  ,  Total  no.  of  ovens  in  battery: 

Observer  rtane: 

Certification  exoiration  date: 

Inooerable  ovens: 

CooDanv  reoresentativefs): 

‘  Traverse  tfae  CS: 

Traverse  time  PS:  Valid  run  (Y  or  N): 

Figure  303A-1,  Door  area  inspection. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  300, 307,  315, 318, 346, 
350,  351,  359,  361, 363, 365,  366,  367, 
369,  371, 373, 374, 376,  377,  378,  379, 
380, 385, 386, 387, 388,  and  389 

RIN  1820-AB26 

Office  of  Special  Education  and 
Rehabilitative  Services  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking; 
Nomenclature  ch^ges. 

SUMMARY:  The  Secretary  proposes  to 
revise  certain  program  regulations 
administered  by  the  Office  of  Special 
Education  and  Rehabilitative  Services 
(OSERS)  to  change  the  term  "severe”  in 
all  its  forms  to  "significant”  in  referring 
to  an  individual’s  disability  if  this 
change  would  not  alter  the  meaning  of 
the  reference.  The  Secretary  is 
concerned  that  the  term  "severe”  has 
largely  n^ative  connotations  and 
associations  in  common  usage  and  that 
the  term  "significant”  may  ^  preferred 
by  persons  with  disabilities. 

OATES:  Comments  must  be  received  on 
or  before  December  13, 1993. 

ADDRESSES:  All  conunents  concerning 
these  proposed  regulations  should  be 
addressed  to  Judith  E.  Heumann, 
Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3006, 
Mary  E.  Switzer  Building,  Washington, 
DC  20202-2575. 

FOR  FURTHER  MFORMATION  CONTACT: 
Gregory  March,  U.S.  Department  of 
Education,  400  Maryland  Ave.,  SW., 
room  3124,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-2741. 
Telephone:  (202)  205-6441  for  voice  or 
TDD  services. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  proposes  to  revise  certain 
program  regulations  administered  by 
OSERS  to  (^ange  the  term  "severe”  in 
all  its  forms  to  "significant”  in  referring 
to  an  individual’s  disability  if  this 
change  would  not  alter  the  meaning  of 
the  reference.  The  Secretary  is 
concerned  that  the  term  "severe”  has 
largely  negative  connotations  and 
associations  in  common  usage  and  that 
the  term  "significant”  may  be  preferred 
by  persons  with  disabilities.  The 
sWrotary  plans  to  use  the  term 
"significant”  as  a  synonym  for  "severe” 
in  referring  to  an  individual’s  disability. 
However,  no  change  in  meaning  is 
intended  and  use  of  the  term  "severe” 
will  be  retained  if  it  has  an  operational 
impact.  For  example,  the  term 
“individiials  with  severe  disabilities” 


would  be  chan^  to  "individuals  with 
significant  disabilities.”  but  the 
statutory  definition  of  that  term — ^which 
uses  the  word  “severe” — ^would  not  be 
revised.  Similarly,  the  use  of  the  term 
"severity”  would  be  retained  if  used  to 
describe  the  content  of  a  functional 
evaluation  of  an  individual’s  disability. 

The  proposed  change  would  apply  to 
all  forms  of  the  term  “severe.”  For 
example,  the  Secretary  proposes  to 
change  the  term  "individual  with  a 
severe  disability"  to  "individual  with  a 
significant  disability,”  "severe 
disabilities"  to  "significant  disabilities,” 
and  “individuals  with  the  most  severe 
disabilities”  to  "individuals  with  the 
most  significant  disabilities.” 

The  proposed  change  would  affect  the 
following  regulations  in  Title  34  of  the 
Code  of  Federal  Regulations:  Assistance 
to  States  for  the  Education  of  Children 
with  Disabilities  Program  (Part  300); 
Services  for  Children  with  Deaf- 
Blindness  (Part  307);  Program  for 
Children  with  Severe  Disabilities  (Part 
315);  Training  Personnel  for  the 
Education  of  Individuals  with 
Disabilities — Grants  for  Personnel 
Training  (Part  318);  Technology-Related 
Assistance  for  Individuals  with 
Disabilities:  Demonstration  and 
Innovation  Projects  of  National 
Significance  (Part  346);  Disability  and 
Rehabilitation  Research:  General 
Provisions  (Part  350);  Disability  and 
Rehabilitation  Resea]^:  Research  and 
Demonstration  Projects  (Part  351); 
Disability  and  Rehabilitation  Research: 
Special  Ejects  and  Demonstrations  for 
Spinal  Cord  Injuries  (Part  359);  The 
State  Vocational  Rehabilitation  Services 
Program  (Part  361);  The  State  Supported 
Employment  Services  Program  (Part 
363);  The  State  Independent  Living 
Rehabilitation  Services  Program  (Part 
365);  Centers  for  Independent  Living 
(Part  366);  Independent  Living  Services 
for  Older  Blind  Individuals  (Part  367); 
Vocational  Rehabilitation  Service 
Projects  (Part  369);  Vocational 
Rehabilitation  Service  Projects  for 
American  Indians  with  Disabilities  (Part 
371);  Special  Projects  and 
Demonstrations  for  Providing 
Vocational  Rehabilitation  Services  to 
Individuals  with  Disabilities  (Part  373); 
Special  Projects  and  Demonstrations  for 
Making  Reoreational  Activities 
Accessible  to  Individuals  with 
Disabilities  (Part  374);  Special  Projects 
and  Demonstrations  fiv  Providing 
Transitional  Rehabilitation  Services  to 
Youth  with  Disabilities  (Part  376); 
Demonstration  Projects  to  Increase 
Client  Choice  Program  (Part  377); 
Projects  for  Initiating  Recreational 
Programs  for  Individuals  with 
Disabilities  (Part  378);  Projects  with 


Industry  (Part  379);  Special  Projects  and 
Demonstrations  for  Providing  Supported 
Employment  Services  to  Individuals 
with  the  Most  Severe  Disabilities  and 
Technical  Assistance  Projects  (Part  380); 
Rehabilitation  Training  (Part  385); 
Rehabilitation  Training:  Rehabilitation 
Long-Term  Training  (Part  386); 
Experimental  and  Innovative  Training 
(Part  387);  State  Vocational 
Rehabilitation  Unit  In-Service  Training 
(Part  388);  and  Rehabilitation 
Continuing  Education  Programs  (Part 
389). 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  local  educational  agencies 
(LEAs)  and  centers  for  independent 
living  receiving  Federal  funds  under 
these  programs.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  LEAs  and 
centers  affected  because  the  regulations 
would  not  impose  excessive  regulatory 
biirdens  or  require  imnecessary  Federal 
supervision,  llie  proposed  regiilations 
would  simply  make  a  nomenclature 
change  and  impose  no  additional 
regulatory  burdens. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
foimd  to  contain  no  information 
collection  requirements.  The  Secretary, 
however,  solicits  comments  on  whether 
the  proposed  change  in  terminology 
may  cause  States  or  localities  to 
reprogram  or  redesign  any  existing 
forms  or  policy  documents,  and  the  cost 
of  these  efforts. 

Intergovernmental  Review 

.  Some  of  the  programs  affected  by 
these  proposed  regulations  are  subject  to 
the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  The  objective  of  the  Executive 
Order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  these  programs. 
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Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
The  Secretary  is  interested  in  any 
suggestions  for  alternative  terminology.- 
The  Secretary  is  also  interested  in 
comments  on  whether  the  proposed 
change  in  terminology  may  interfere 
with  the  administration  of  the  programs 
listed  in  the  SUPPLEMENTARY 
iNPORMATtON  section  of  this  preamble  or 


any  other  Federal,  State,  or  local 
program. 

All  comments  submitted  in  respronse 
to  these  proposed  regulations  will  he 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3214,  Mary  E.  Switzer  Building,  330  C 
Street,  SW.,  Washington,  DC,  ^tween 
the  hours  of  8:30  a.m.  and  4  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 


Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Dated:  October  20, 1993. 

Hickartl  W.  Rllejr, 

Secretary  of  Education. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  366 
RIN1S20-AA81 

Centera  for  Independent  Living 

agency:  Department  of  Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Centers  for  Independent  Living  (QL) 
program.  These  proposed  regulations 
are  needed  to  establish  indicators  of 
what  constitutes  minimum  compliance 
with  the  evaluation  standards  for 
centers  for  independent  living  enacted 
in  the  Rehabilitation  Act  of  1973  (Act), 
as  amended  by  the  Rehabilitation  Act 
Amendments  of  1992  (1992 
Amendments)  and  the  Rehabilitation 
Act  Amendments  of  1993. 

DATES:  Comments  must  be  received  on 
or  before  December  13, 1993. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  William  L.  Smith,  Acting 
Commissioner,  Rehabilitation  Services 
Administration,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3028,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-2575. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
also  should  be  sent  to  Uia  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
Nelson,  U.S.  Department  of  Education, 
400  Maryland  Ave.,  SW.,  room  3326, 
Mery  E.  Switzer  Building,  Washington, 
DC  20202-2741.  Telephone:  (202)  205- 
9362  for  voice  or  TDD  services. 
SUPPLEMENTARY  INFORMATION:  The  OL 
program  supports  the  planning  for  and 
establishing,  conducting, 
administrating,  assisting,  and  evaluating 
of  centers  for  independent  living.  The 
proposed  regulations  would  add  a  new 
subpirt  G  to  34  CFR  part  366,  whidi 
contains  the  regulations  governing  the 
OL  program.  Si^on  725(b)  of  the  Act 
establishes  evaluation  standards  for 
centers  for  independent  living.  Section 
706(b)  of  the  Act  requires  the  Secretary 
to  publish  indicators  of  what  constitutes 
minimmn  compliance  with  the 
evaluation  standards.  Subpart  G  would 
incorporate  these  evalxution  standards 
end  compliance  indicators  into  the 
program  regulations. 

The  OL  program  furthers  the  National 
Education  Go^  The  program  furthers 
Goal  5  of  the  National  Education  Goals, 
that  every  adiilt  American — including 
individuals  with  significant 


disabilitiee— will  possess  the  knowledge 
and  aldUs  necessary  to  compete  in  a 
global  economy  and  exercise  the  ri^ts 
and  responsibilities  of  citizen^p.  The 
program  furthers  Goal  5  by  providing 
individuals  with  significant  disabifities 
with  the  skills  necessary  for 
independent  living. 

The  Rehabilitation  Act  Amendments 
of  1986  required  that  the  Secretary 
publish  indicators  of  what  constitutes 
minimiun  compliance  with  the 
evaluation  standards  under  secticm 
711(e)  of  the  Act,  as  it  existed  prior  to 
the  1992  Amendments.  The  Secretary 
published  proposed  compliance 
indicators  in  the  Federal  Regislar  in  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  July  10, 1992.  The. 
Secretary  received  over  100  written 
comments  during  the  comment  pwiod 
on  the  ANPRM,  as  wefi  as  35  oru 
comments  during  a  public  meetmg  held 
on  August  27, 1992.  Following  the 
publication  of  the  ANPRM,  the 
Secretary  also  solicited  and  rscelved 
additional  input  from  experts  in  the 
field  concerning  alternative  approaches 
to  the  indicators. 

Conunenters  expressed  concern  with 
the  evaluation  standards  and 
compliance  indicators  proposed  in  the 
ANPRM.  Many  of  these  concerns  (e.g., 
need  for  independent  living  core 
services,  including  the  development  of 
peer  relationships)  have  been 
superseded  by  tne  1992  Amendments, 
which  were  enacted  shortly  after 
ptd>lic8tion  of  the  ANPRM.  Additional 
changes  made  in  response  to  pubUc 
comments  are  idmtified  in  the 
following  discuaion  of  the  pn^Kwed 
indicators. 

The  1992  Amendments  codified  the 
six  evaluation  standards  proposed  by 
the  Department  in  the  AI^SM  arrd 
added  an  evaluation  standard  for 
community  capacity.  In  additfon,  the 
1992  Amendments:  (1)  Expanded  the 
first  evaluation  standard  on 
independent  living  philosophy  by 
including  the  development  peer 
relations^ps  and  peer  role  models  as 
part  of  the  standard;  (2)  added 
explanatory  language  to  the  second 
evaluation  standard  to  require  the 
provision  of  independent  living  swvices 
to  individuab  with  a  range  of  significant 
disabilities;  (3)  added  the  concept  of 
independent  living  core  servicra  to  the 
fifth  evaluation  standard  on 
independent  living  services;  md  (4) 
made  other  minor  changes  to  the 
language  of  the  remainh^  evahiatkm 
standa^  proposed  in  the  ANmM. 

Summary  of  Major  Oranges 

The  following  is  a  summary  of  the 
major  regulatory  changes  in  mese 


proposed  regulations.  The  summary  first 
describes  the  evaluation  standards 
established  by  the  1992  Amendments 
end  then  discusses  the  proposed 
indicators  of  what  would  constitute 
minimum  compliance  with  these 
standards.  The  public  is  requested  to 
comment  on  the  proposed  compliance 
indicators  and  the  general  approach 
adopted  by  the  Sec^tary  in 
implementing  the  evaluation  standards. 

Evaluation  Standards — §361.61 

Section  725(b)  of  the  Act  lists  seven 
evaluation  standards  for  centers  for 
independent  living.  These  evaluation 
standards  are  as  follows: 

•  Evaluation  standard  1 — Philosophy: 
This  evaluation  standard  requires  a 
center  to  promote  and  practice  the 
independent  living  philosophy  of:  (1) 
Consumer  control  of  the  center 
regarding  decision-making,  service 
delivery,  management,  and 
establishment  of  the  policy  and 
direction  of  the  center,  (2)  self-help  and 
self-advocacy;  and  (3)  development  of 
peer  relationships  and  peer  role  models. 
The  evaluation  standard  also  requires 
equal  access  for  individuals  with  ' 
significant  disabilities.  The  Secretary 
has  interpreted  the  equal  access  part  of 
the  philosophy  evaluation  standi  to 
require  equal  access  for  individuals 
with  significant  disabilities  to  all  of  the 
center’s  services,  programs,  activities, 
resources,  and  facilities,  whether 
publicly  or  privately  funded,  and  the 
promotion  of  equal  access  for 
individuals  with  significant  disabilities 
to  all  services,  programs,  activities, 
resources,  and  fecilities  in  society, 
whether  public  or  private,  and 
regardless  of  funding  source. 

•  Evaluation  standard  2 — Provision 
of  services:  This  evaluation  standard 
reouires  a  center  to  provide 
independent  living  services  to 
individuals  with  a  range  of  significant 
disabilities.  The  evaluation  standard 
also  requires  that  a  center  provide 
independent  living  services  on  a  cross- 
disai^ty  basis  (for  individuals  with  all 
diSarant  types  of  significant  disabilities, 
including  individu^  with  significant 
disabilities  who  are  members  of 
populations  that  are  unserved  or 
underserved  by  programs  under  Title 
Vn  of  the  Act).  Fincdly,  this  evaluation 
standard  provides  that  eligibility  for 
independent  living  services  must  be 
determined  by  the  center,  and  that 
eligibility  may  not  be  based  on  the 
ptesance  of  any  one  or  more  specific 
significant  disabilities,  separately  or  in 
combination. 

•  Evaluation  standard  3 — 
Independent  living  goals:  This 
evaluation  standard  reqtiires  a  center  to. 


Federal  Register  /  Vd.  58.  No.  206  /  Wednesday,  October  27,  1903  /  Proposed  Rules  57943 


facilitate  die  devdopment  and 
achievement  of  independent  living  goals 
selected  by  individu^  widi  significant 
disabilities  who  seek  assistance  bom  the 
center. 

•  Evaluation  standard  4— Community 
options:  This  evaluation  standard 
requires  a  center  to  work  to  increase  the 
availability  and  improve  the  quality  of 
community  options  for  independent 
living  in  oder  to  facilitate  the 
development  and  adiievement  of 
independent  living  goals  by  individuals 
with  significant  dismlities. 

•  Evaluation  standard  5 — 
Independent  iMng  core  services:  This 
evaluation  standad  requires  that  a 
center  provide  independent  living  core 
services  and.  as  appropriate,  a 
combination  of  any  other  independent 
living  services  specified  in  section 
7(30KB)  of  the  Act. 

•  Evaluation  standard  6 — Activities 
to  increase  community  capacity.  This 
evaluation  standard  requim  a  center  to 
conduct  activities  to  increase  the 
capacity  of  communities  within  the 
service  area  of  the  center  to  meet  the 
needs  of  individuals  with  significant 
disabilities. 

•  Evaluation  standard  7— Besource 
development  activities:  This  evaluation 
standard  requires  a  center  to  conduct 
resource  development  activities  to 
obtain  funding  nom  sources  other  than 
Chapter  1  of  Title  Vn  of  the  Act. 

Indicators  <rf  Compliance — §  361 .62 

The  Secretary  has  developed 
proposed  indicators  of  what  constitutes 
minimum  compliance  with  the 
evaluation  standards.  The  Secretary  has 
divided  the  compliance  indicators  into 
(1)  baseline  requirements;  and  (2)  bonus 
point  categories.  Hie  baseline 
requirements  include  activities  that  the 
Secretary  believes  must  be  carried  out 
by  each  center  to  demonstrate  minimum 
compliance  with  the  eviduation 
standards.  If  a  center  fails  to  satisfy  any 
one  of  the  baseline  requirements,  it 
would  be  found  to  be  out  of  compliance 
with  the  evaluation  standards. 

The  bonus  point  categories  include 
activities  that  further  die  baseline 
requirements.  Hie  Secretary  would  not 
require  a  center  to  sati^  eadi  of  the 
bonus  point  categories  to  demonstrate 
compliance,  but  would  require  eadi 
center  to  achieve  a  minimum  composite 
score  of  SO  points  out  of  100  available 
total  points.  A  center  woukl  be  able  to 
earn  a  maximum  of  36  points  under  the 
indicator  fim  idiiloeophy,  20  points 
under  the  inmcator  ix  cross-disability, 
12  points  under  the  indicates  for 
independeni  living  goals,  12  points 
undor  dw  indicator  for  community 
options  and  community  capacity,  8 


points  under  the  indicsitor  for 
independent  living  services,  and  12 
points  under  the  indicator  for  resource 
development.  The  Secretary  soUdts 
comments  on  each  of  the  pn^iosed 
baseline  requirements  and  bemus  point 
activities,  whether  there  are  addidonal 
bonus  point  aedvities  that  exemplify  the 
most  worthwhile  types  of  aedvides 
conducted  by  centers,  and  whether  each 
of  the  proposed  bonus  pmnt  aedvides 
have  been  accorded  a  reasonable 
nunfoer  of  points. 

The  proposed  indicators  attempt  to 
accommodate  many  of  the  exmeems 
expressed  by  commenters  in  response  to 
the  ANPRM.  First,  many  commenters 
expressed  the  emeem  ^t  the  level  d 
compliance  proposed  in  the  ANKPM 
was  too  low.  Serond,  many  commenters 
also  believed  oentns  should  be  required 
to  demonstrate  compliaruie  with  each  of 
the  evaluation  standards,  rather  than  be 
allowed  lo  compensate  for  poor 
performance  on  one  standard  with 
exo^pdonal  perfoimmioe  on  another. 
The  Secretary  has  sought  to 
accommodate  these  concoens  by 
propMJsing  a  minimum  level  of 
compliance  for  each  evaluation 
stanebrd,  in  additiem  to  die  SO-point 
minimum  composite  score  on  me  bemus 
point  categories.  Third,  many 
commenters  expressed  the  conemn  that 
the  indicators  proposed  in  the  ANPRM 
left  a  CIL  widi  too  little  discredem  to 
implement  achvides  that  are  the  most 
approprkte  for  tts  size  end  type  of 
(xmsumer  population.  Hm  fairaus  point 
categmies  address  thin  concern  by 
awarding  centers  greater  discsetion  in 
the  selecdtm  of  activities.  Fourth,  many 
commenters  eiqpressed  cancBm  with  tte 
semring  system  proposed  in  dm  ANPRM. 
The  Secretary  haa  revised  the  scoring 
system  in  die  proposed  relations, 
especially  the  points  awarded  to  the 
philosoimy  indfoator.  Finally,  many 
cximmenters  recommended  the 
Secretary  eliminate  dm  proposed 
categorization  of  disabilities.  The 
Secretary  has  eliminated  thfe 
categoriz^on  in  these  proposed 
regulations. 

^e  proposed  compliance  indicators, 
baselizte  reejuiremen^  and  bonus  point 
categories  are  as  follows: 

•  CoamUance  indicator  1 — 
Philosophy. 

The  comjdiance  indkator  for  the 
evaluation  standard  on  philosojhy  is 
divided  into:  (1)  Consumer  control;  (2) 
self-help  and  self^dvooecy:  13) 
development  of  peer  relatiooships  and 
peerrcHS  model^andftjecpialacxass. 
Each  a^iect  of  this  indkator  has 
separate  baseline  reqpdremente  and 
bonus  point  categoric  The  lotel  bonus 
points  available  qpder  this  indicator  is 


36.  divided  as  foDowa:  consumer 
control — ^IS  pointr,  self-hdp  and  self- 
advocacy — ^3  points;  develc^Hnent  of 
peer  ralation^ps  and  peer  role 
models — 6  pednts;  and  equal  access — 12 
points. 

Cemsumer  Control. 

Sechon  72S(c)(2)  of  tiie  Act  recpiires  a 
center  to  provide  an  assurance  that  a 
majority  ^  the  members  of  its  governing 
bo^  are  individuals  witii  sigfoficant 
disabilities.  Sectiem  725(c)(6)  of  the  Act 
recpiires  a  center  to  provicie  an 
assurance  tiiot  it  win  ensure  that  a 
majority  of  the  canter's  deension-making 
and  staff  positions  are  filled  by 
individu^  with  disabilities.  Therefore, 
the  Secretary  proposes  to  implement 
these  statutory  provisions  by 
establishing  a  baseline  for  the  consumer 
cantrol  aspect  of  the  philosophy 
indicator  that  would  recpiire  a  center  to 
provide  evidence  in  its  continuatiem 
application  that  more  than  SO  percent  of 
the  canter’s  (1)  governing  board  is 
composed  of  inciividuals  witii 
significant  disabilities;  (2)  decision¬ 
making  positions  are  filled  by 
individuals  with  disabilities;  and  (3) 
staff  positions  are  filled  by  i^vidu^ 
with  disabilities. 

For  purposes  of  determining  whether 
more  than  50  percent  of  the  center’s 
staff  positions  are  filled  by  individuals 
with  disabilities,  the  Seciretary  has 
determined  that  a  canter  would  not  be 
required  to  caunt  personal  cars 
assistants,  readers,  and  interpreters 
employed  by  the  center.  Centers  are 
requir^  to  provide  reasonable 
accommodation  to  individu^  with 
disabilities.  Personal  care  assistants, 
readers,  and  interpreters  are  among 
those  responsible  for  providing  this 
acaommi^ation.  The  Secretary  believes 
it  may  be  difficult  for  canters  to  find 
inciividuals  witii  disabilities  who  can 
provide  reasonable  accommodation 
cacause  of  their  own  disability.  For 
example,  an  individual  with  a  physical 
disal^ty  may  not  be  able  to  serve  asa 
personal  care  assistant  because  of  his  or 
her  own  disalulity.  A  person  who  is 
blind  caimot  be  an  interpreter,  nor  can 
a  persem  with  neuromuscular  or 
orthopedic  cemditions  limiting  the  use 
of  the  hands.  Because  oi  such  functional 
limitations,  the  Secretary  believes  it  is 
more  appropriate  to  encourage — rather 
than  mandate— centers  to  hira 
inciividuals  witii  disabilities  for  these 
positions.  The  Secretary  has  sou^  to 
encoura^  these  hiring  jMracticas 
providing  bonus  points  to  a  center  for 
having  mexe  than  50  percent  of  the 
personal  care  assistanta,  readers,  and 
interpreters  emnlc^Fed  by  the  canter  be 
individuals  witn  disabilities. 
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While  section  725(c)(6)  of  the  Act 
requires  a  center  to  meet  the  more  than 
50  percent  requirement  at  all  times  the 
determination  that  more  than  50  percent 
of  a  center’s  decision-making  and  staff 
positions  are  filled  by  individuals  with 
disabilities  would  be  based  on  the  total 
number  of  hours  woriied  by  paid 
employees  of  the  center  during  the 
thr^month  period  preceding  the  date  a 
center  submits  its  continuation 
application.  In  other  words,  a  center 
would  be  required  to  submit  evidence 
that  more  than  50  percent  of  the  total 
number  of  hours  worked  by  paid 
employees  in  staff  and  decision-making 
positions,  within  the  three-month 
period  preceding  the  date  the  center 
submits  its  continuation  application, 
were  worked  by  individuals  with 
disabilities. 

The  bonus  point  category  for 
consumer  control  would  provide  a 
maximum  of  15  points  for  evidence  that: 
(1)  The  center  provides  an  opportimity 
for  consumers  to  evaluate  the  center's 
independent  living  services  and 
administration;  (2)  the  center  has  a 
consumer  advisory  council,  in  addition 
to  the  governing  board;  (3)  the  center 
includes  individuals  with  a  diversity  of 
disabilities  on  its  governing  board;  (4) 
the  center  includes  individuals  with  a 
diversity  of  disabilities  in  staff  and 
decision-making  positions;  and  (5)  more 
than  50  percent  of  the  personal  care 
assistants,  readers,  and  interpreters 
employed  by  the  center  are  individuals 
with  disabilities.  A  center  would  receive 
3  points  for  satisfying  each  of  these 
categories  and  15  points  for  satisfying 
all  5  categories. 

— Self-help  and  self-advocacy. 

The  baseline  requirement  for  the  self- 
help  and  self-advocacy  aspect  of  the 
philosophy  Indicator  would  require  a 
center  to  provide  evidence  in  its 
continuation  application  that  it:  (1)  Has 
established  written  policies  for 
promoting  self-help  and  self-advocacy 
among  individuals  with  significant 
disabilities;  and  (2)  conducts  activities 
that  promote  self-help  and  self-advocacy 
among  individuals  with  significant 
disabilities. 

The  bonus  point  category  for  self-help 
and  self-advocacy  would  provide  a 
maximum  of  3  points  for  evidence  that 
the  center  has  specific  activities  to  train 
individuals  with  significant  disabilities 
in  self-advocacy  and  empowerment.  A 
center  would  receive  thm  points  for 
satisfying  this  category.  The  Secretary  is 
particularly  interested  in  receiving 
comments  of  other  bonus  point 
activities  that  exemplify  the  most 
worthwhile  types  of  activities 
conducted  by  centers  in  this  area. 


— Development  of  peer  relationships 
and  peer  role  models. 

The  baseline  requirement  for  the 
development  of  the  peer  relationships 
and  peer  role  models  aspect  of  the 
philosophy  Indicator  would  require  a 
center  to  provide  evidence  in  its 
continuation  application  that  it:  (1)  Has 
established  written  policies  for 
promoting  the  development  of  peer 
relationships  and  peer  role  models 
among  individuals  with  significant 
disabilities;  and  (2)  conducts  activities 
that  promote  the  development  of  peer 
relationships  and  peer  role  models 
among  individuals  with  significant 
disabilities. 

The  bonus  point  category  for  the 
development  of  peer  relationships  and 
peer  role  models  would  provide  a 
maximum  of  6  points  for  evidence  that 
the  center.  (1)  Uses  as  instructors  in  its 
training  programs  individuals  with 
significant  disabilities  who  have 
a<^ieved  independent  living  goals;  and 
(2)  employs  in  its  decision-making  and 
staff  positions  individuals  with 
significant  disabilities  who  have 
achieved  independent  living  goals.  A 
center  would  receive  three  points  for 
satisfying  each  of  these  categories  and 
six  points  for  satisfying  both  categories. 
— Equal  access. 

The  baseline  requirement  for  the 
equal  access  aspect  of  the  philosophy 
indicator  would  require  a  center  to 
provide  evidence  in  its  continuation 
application  that  it  has  written  policies 
to  ensure  equal  access  of  individuals 
with  significant  disabilities,  including 
communicative  and  physical  access,  to 
the  center’s  services,  programs, 
activities,  resources,  and  facilities, 
whether  publicly  or  privately  funded.  In 
this  context,  equal  access  would  mean 
that  the  center’s  services,  programs, 
activities,  resources,  and  facilities 
would  be  available  without  regard  to  the 
type  of  significant  disability  of  the 
individud.  A  center  would  also  be 
required  to  provide  evidence  in  its 
continuation  application  that  it 
conducts  activities  that  promote  equal 
access  of  individuals  with  significant 
disabilities  to  all  services,  programs, 
activities,  resources,  and  facilities  in 
society,  whether  public  and  private,  and 
regardless  of  funding  source.  In  this 
context,  equal  access  would  mean  that 
society’s  services,  programs,  activities, 
resources,  and  focilities  would  be 
available  on  the  same  basis  to 
individuals  with  significant  disabilities, 
other  individuals  with  disabilities,  and 
Individuals  without  disabilities.  These 
two  uses  of  the  term  equal  access  would 
also  apply  to  the  compliance  indicators 
relating  to  equal  access. 


The  bonus  point  category  for  equal 
access  would  provide  a  maximum  of  12 
points  for  evidence  that  the  center:  (1) 
Uses  the  media  to  promote  eoual  access 
to  society  for  individuals  witn 
significant  disabilities;  (2)  provides 
trdning  to  individuals  with  significant 
disabilities  and  the  general  public  about 
the  independent  living  philosophy;  (3) 
conducts  affirmative  action  activities  to 
recruit  individuals  who  are  members  of 
minority  groups  for  its  governing  board 
and  includes  individu^  who  are 
members  of  minority  ^ups  on  its 
governing  board;  and  (4)  conducts 
affirmative  action  activities  to  recruit 
individuals  who  are  members  of 
minority  groups  for  its  staff  and 
decision-making  positions  and  employs 
individuals  who  are  members  of 
minority  groups  in  staff  and  decision¬ 
making  positions  of  the  center.  A  center 
would  receive  3  points  for  satisfying 
each  of  these  categories  and  12  points 
for  satisfying  all  of  these  activities. 

•  Compliance  indicator  2 — Cross- 
disability 

The  byline  requirement  for 
minimum  compliance  with  the 
evaluation  standard  on  the  provision  of 
independent  living  services  would 
require  a  center  to  provide  evidence  in 
its  continuation  application  that  it;  (1) 
Does  not  deny  eligibility  for 
independent  living  services  based  on 
type  of  significant  disability;  (2) 
provides  independent  living  services  to 
individuals  with  a  range  of  significant 
disabilities,  including  individuals  with 
all  different  types  of  simificant 
disabilities  and  individuals  with 
significant  disabilities  who  are  members 
of  popvdations  that  are  unserved  or 
underserved  by  programs  under  Title 
Vn  of  the  Act;  and  (3)  provides 
independent  living  core  services  to 
indi^duals  with  significant  disabilities 
that  are  neither  targeted  nor  limited  to 
a  p^cular  type  of  disability. 

The  bonus  {mint  category  for  the 
cross-disability  indicator  would  provide 
a  maximum  of  20  points  to  a  center  that 
provides  evidence  of  its  continuation 
application  that  it:  (1)  Performs  a 
community-based  ne^s  assessment 
every  three  years  of  the  service  needs  of 
individuals  with  significant  disahilities, 
including  the  numbers  of  individuals 
with  different  types  of  physical, 
cognitive,  mental,  and  sensory 
significant  disabilities  in  the 
community;  (2)  assesses  the  center’s 
resources  and  makes  appropriate 
adjustments  in  resource  allocations  to 
meet  these  needs;  (3)  performs  a 
community-based  ne^  assessment 
every  three  years  that  identifies 
individuals  with  significant  disabilities 
who  are  members  of  populations  that 


FedOTal  Kigiater  /  Vol.  58.  No.  206  /  Wednesday.  October  27,  1903  /  Proposed  Rides  57945 


have  been  unserved  or  underserved  by 
prognuns  under  Title  Vn  of  the  Act  in 
the  center’s  community;  and  (4l 
provides  independent  living  services  to 
individuals  with  different  types  of 
significant  disabilities  and  individuals 
with  signifii^t  disabilities  who  are 
members  of  populations  that  have  been 
imserved  or  underserved  undw  Title  VII 
of  the  Act  that  are  consistent  with  their 
representation  and  needs,  as  identified 
by  the  oommunit3r-ba9ed  needs 
assessment  amducted  as  stated  above. 

A  center  would  receive  5  points  for 
satisfying  each  of  these  caterories  and 
20  points  for  satisfying  all  of  these 
activities. 

In  conducting  a  commimity-based 
needs  assessment  of  the  service  needs  of 
individuals  with  significant  didhbilities. 
a  center  would  not  M  required  to 
develop  original  data  to  receive  points 
under  the  bmus  point  category.  A 
canter  would  be  permitted  to  use 
existing  census  data,  other  demographic 
data  that  identifies  individuals  by  type 
of  dis^iiiity.  studies,  infoimatitm 
gathered  by  a  local  service  agency,  or 
any  other  type  of  data  that  reliifoly 
identifies  the  numbms  of  individuals 
with  different  types  of  significant 
disabilities  and  fodividnals  with 
significant  disabilities  vrho  are  members 
of  populations  that  have  bem  unserved 
or  underserved  by  programs  imder  Titie 
vn  of  the  Act  in  the  center’s 
community. 

•  ComfJktnce  indicator  3 — 
Independent  living  goals. 

'The  baseline  requirement  for 
minimum  compliance  with  the 
evaluation  standard  on  independent 
living  goals  would  require  a  center  to 
provMe  documentation  in  its 
continuation  application  that  it:  (1) 
Maintains  a  consumer  service  recoitl  for 
each  consumer,  (2)  measures  the 
achievemeid  of  independent  living  goals 
by  consumers;  (3)  notifies  all  consumers 
of  their  right  to  have  an  independent 
living  plan;  and  (4)  facilitates  the 
development  and  achievement  of 
independent  living  goals  selected  by 
individuals  with  significnnt  disabilities 
who  request  assistance  from  the  center. 
The  baseline  requirement  also  woald 
require  a  cmter  to  submit  in  its 
continuation  application  evidence  that 
the  center  maintains  data  on:  (1)  The 
achievement  of  independent  living  goals 
by  consumers  receiving  servicee  at  ^ 
CMiter;  (2)  the  numbw  of  independent 
living  plans  developed  by  consumers 
receiviK  services  at  the  center,  and  (3) 
the  numW  of  waivws  stating  that  an 
independent  living  plan  is  unnecessary 
that  are  signed  by  consumers  receiving 
services  at  the  center. 


’The  bonus  point  category  for  the 
independent  uving  goals  indk»tor 
would  provide  a  maximum  of  12  points 
for  evioence  that  (1)  the  center 
conducts  an  annual  survey  of  all 
consumers  who  are  cunently  receiving 
independent  living  services  from  the 
center  to  detarmina  if  consumers  are 
satisfied  with  the  center’s  performance 
in  facilitating  the  development  and 
achievement  of  their  ind^Mndent  living 
goals;  (2)  at  least  75  percent  of  all 
consiuners  udio  are  currently  receiving 
independent  living  services  from  the 
center  re^)onded  to  the  survey;  C3)  if  the 
canter  receives  a  response  rate  cl  ^  least 
75  percent,  at  least  80  percent  of 
consiuners  who  are  cunendy  receiving 
independent  living  services  from  the 
center  re^umded  they  were 
satisfied  with  the  cenhv’s  performance 
in  facilitating  the  development  and 
achievement  of  their  independent  goals; 
and  (4)  the  governing  boara  and  center 
responded  to  the  findings  of  their 
consumer  satisfaction  survey  by  taking 
appropriate  action.  A  center  would 
receive  3  points  for  satisfying  eadi  of 
these  categories  and  12  points  for 
satisfying  all  categories. 

•  Compliance  indicator  4 — 
Community  options  and  community 
capaci^. 

The  Secretary  vrould  combine  die 
indicators  of  wW  constitutes  minimum 
compliance  with  die  evaluation 
standards  on  community  options  and 
activities  to  increase  community 
capacity  into  one  compliance  indicate 
because  of  the  similarity  of  the  activities 
that  would  indicate  minimum 
compliance  widi  diese  two  evaluation 
standards.  The  Secretaiy  believes 
combining  the  at^vities  diat  constitute 
minimum  compliance  with  these  two 
evaluation  standards  into  one 
compliance  indicator  avoids 
overlapping  baseline  requirements  and 
awardhrebOTus  points  tor  nearly 
identical  activities. 

The  baseline  requirement  for  die 
community  options  and  community 
capacity  indicator  would  retpiim  a 
center  to  provide  evidence  in  its 
continuation  application  that  it 
performed  at  le^  one  activity  in  aedi 
of  the  categories  below  in  the  12  mooth 
period  ptacading  the  sidimission  of  its 
continuation  application.  Thasa 
activities  would  promote  the  increased 
availability  and  quality  of  community* 
based  programs  ^t  serve  individual 
with  significant  disabilities  and  the 
removal  of  any  existing  architecture, 
atiitudinal,  communioativa, 
oBvironmental,  or  other  type  of  benier 
that  prevents  t^  frill  int^^ation  of 
these  individuals  Into  soidaty.  The 
categories  indude:  (1)  Community 


advocacy;  (2)  tachnical  assistance  to  the 
community  on  making  services, 
programs,  activities,  resources,  and 
facduties  in  socidy  acceesiMe  to 
individuals  with  significant  disabilities; 
(3)  pidilic  information  and  education; 

(4j  aggresrive  outreach  to  consumers 
who  are  members  of  populations  of 
individuals  with  significant  disdiilities 
who  are  unserved  or  underserved  by 
programs  under  Title  Vn  of  the  Act  in 
the  center’s  community;  and  (5) 
collaboration  with  service  providers, 
other  agencies,  and  organizations  that 
could  a^st  in  improving  the  options 
available  for  indivktnals  with 
significant  disriiilitiee  to  participate  hi 
the  services,  programs,  activities, 
resources,  and  f^lHies  in  the 
communify. 

’The  bonus  point  cstegory  for  the 
community  options  and  community 
capacity  indi^or  would  provide  poiiris 
for  evidancB  that  the  canter  (1) 

Conducts  a  community-beead  needs 
assessment  every  three  years  to 
determine  the  beniers  to  full  integration 
of  individuals  with  significant 
disabilities  into  society  that  exist  in  the 
community  and  the  resouroes  availiMe 
to  remove  these  barriers;  (2)  directs  the 
activities  required  under  the  beseliaa 
requirement  spedficeUy  to  remove  the 
barriers  identified  in  the  needs 
assesonent;  and  (3)  conducts  activities 
to  promote  the  creation  of  new  programs 
that  will  expand  the  o^ons  available  to 
individuals  vrith  signincant  disabilities 
identified  in  the  na^  assessment.  A 
center  would  receive  4  points  for 
satisfying  each  of  these  categories  and 
12  points  for  satisfying  all  cl  these 
activities. 

•  Compliance  indicator  S — 
Independent  living  services. 

The  baseline  requirement  for 
minimum  compliance  with  tiie 
evaluation  standard  on  independent 
living  services  would  require  a  center  to 
provide  evidenoe  in  its  continuation 
application  that  it  provides  information 
and  referral  services  to  all  individnals 
who  request  assistance  or  services  from 
the  center  and,  as  appropri^  to  their 
needs,  provides  to  individuels  with 
significant  disabilities  who  are  eligibls 
for  independent  living  services  from  the 
center  the  folkming  services:  (1) 
Independmt  living  skills  training;  (2) 
peer  counseling  (induding  <toss- 
disability  peer  counseling);  (3) 
individuu  md  systems  adv^cy;  and 
(4)  a  comlrinatkm  of  odier  independent 
liWng  servicee. 

The  bonus  point  category  for  the 
independent  living  ssrvioes  indicator 
would  provide  a  maximum  of  8  points 
for  avidenoa  that  the  csoter.  (1)  Provides 
a  combineitkm  of  indepandent  living 
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services  that  are  in  addition  to 
independent  living  core  services  and 
that  are  representative  of  the  service 
needs  identified  in  the  needs 
assessment  conducted  under  the  bonus 
point  category  for  the  cross-disability 
indicator,  and  (2)  conducts  activities  to 
assess  the  effectiveness  and  quality  of 
the  independent  living  services 
provided  by  the  center.  A  center  would 
receive  4  points  for  satisfying  each  of 
these  categories  and  8  points  for 
satisfying  both  of  these  categories. 

•  Compliance  indicaU^  S— Resource 
development  activities. 

The  baseline  requirement  for 
minimum  compliance  with  the 
evaliiation  standard  on  resource 
development  activities  would  require  a 
center  to  provide  evidence  in  its 
continuation  application  that  it 
conducts  ongoing  resource  development 
activities  to  obtain  funding  fi^m  sources 
other  than  Chapter  1  of  Tide  Vn  of  the 
Act 

The  bonus  point  category  for  the 
resource  devmopment  activities 
indicatm  would  provide  a  maximum  of 
12  points.  Three  points  would  be 
available  if  the  center  provided 
evidence  that  it  developed  and  annually 
updates  a  plan  for  obtaining  and 
increasing  funding  firom  sources  other 
than  Title  Vn  of  the  Act  A  maximum 
of  an  additional  9  points  also  wo\ild  be 
available  to  a  center  based  on  the 
percentage  that  the  non-Title  VII  funds 
received  by  the  center  represent  of  all 
the  funds  received  by  the  center  during 
the  project  year.  A  center  whose  non- 
Title  vn  funds  represent  10  to  14 
percent  of  all  funds  received  by  the 
center  during  the  project  year  would 
receive  1  point  A  center  whose  non- 
Title  vn  fwds  represent  15  to  19 
percent  of  all  fimds  received  by  the 
center  during  project  year  would  receive 
2  points.  The  ntunber  of  points  received 
would  increase  by  increments  of  1  with 
every  5  percent  increase  in  non-Title  Vn 
fim(U  until  50  percent  or  more  is 
reached.  At  this  point,  a  center  would 
receive  9  points. 

Definitions 

The  Secretary  has  defined 
’‘consumer,"  "consumer  service 
recmd,"  "cross-disability  peer 
counseling."  "decision-making 
position,"  "independent  living  skills 
training,"  "indiiddual  with  a  significant 
disaldlity,"  "infimnation  and  referral 
services,"  "minority  group."  "peer 
counseling,"  "significant  disability," 
"staff  positimi,"  and  "unserved  or 
underserved."  These  definitioru  would 
be  inavporated  in  §  368.4(b)  of  the 
proposed  regulaticms. 


The  Secretary  has  changed  all 
references  to  "individual  with  severe 
disabilities"  to  “individual  with  a 
significant  disability."  The  Secretary 
has  defined  individual  with  a 
significant  disability  to  mean  an 
individual  with  a  severe  physical  or 
mmital  impairment  whose  ability  to 
function  independently  in  the  family  or 
community  or  whose  ability  to  obtain, 
maintain,  or  advance  in  employment  is 
substantially  limited  and  for  whom  the 
delivery  of  independent  living  services 
will  improve  the  ability  to  function, 
continue  functioning,  or  move  towards 
functioning  independently  in  the  femily 
or  commuzdty  or  to  continue  in 
employment,  respectively.  This 
de^tion  is  derived  firom  the  definition 
of  individual  with  a  severe  disability  in 
section  7(15)(B)  of  the  Act  The 
Secretary  is  concerned  that  the  term 
"severe"  has  largely  negative 
connotations  and  associations  in 
common  usage,  and  that  the  term 
"significant"  may  be  preferred  by 
persons  with  dismlities.  Consequently, 
the  Secret^  is  proposing  to  change  the 
reference.  The  Secretary  believes  that 
the  term  "significant  disabiUty”  is  a 
functional  synonym  for  the  present  term 
“severe  disability." 

The  Secretary  has  published  a 
separate  notice  of  proposed  rulemaking 
(^^RM)  in  this  issue  of  die  Federal 
Register  soliciting  comment  on  this 
change.  Commenters  are  requested  to 
direct  their  comments  on  this  change  to 
thatNPRM. 

The  Secretary  would  define  unserved 
or  underserved,  udth  respect  to 
populaticms  of  individu^  with 
si^ificant  disabilities  in  a  State,  to 
include,  but  not  be  limited  to, 
populations  of  individuals  with 
sij^ficant  disabilities  who  have 
costive  and  sensory  impairments, 
individuals  with  significant  disabilities 
who  are  members  of  racial  and  ethnic 
minority  groups,  and  Individuals  with 
significant  disabilities  who  live  in  rural 
areas.  The  Secretary  has  made  special 
reference  to  Individuals  with  cognitive 
and  sensory  Impairments  in  this 
definition  because  the  legislative  history 
of  the  Amendments  provides,  “(wjith 
respect  to  unserved  and  imderserved 
populations,  the  term  includes  racial 
and  ethnic  minorities  and  individuals 
with  cognitive  and  sensory 
impairments." 

Application  of  Compliance  Indicators 
As  stated  earlier,  the  Secretary  would 
use  the  proposed  compliance  indicators 
to  determine  whether  a  center  has 
complied  with  the  proposed  evaluation 
standards  and.  thus,  is  eligible  for 
(xmtlnuation  ^ding.  For  those  grants 


that  include  several  centers,  each  center 
would  have  to  meet  the  compliance 
indicators.  If  one  or  more  centers  under 
a  grant  do  not  meet  the  compliance 
indicators,  the  Secretary  would 
continue  Wding  only  those  centers 
under  the  grant  that  are  in  compliance 
with  the  indicators. 

A  center’s  performance  would  be 
determined  by  the  data  it  submitted  for 
the  most  recent  complete  project  year. 
Failure  to  submit  the  required  data  with 
a  center’s  application  for  continuation 
funding  would  prevent  the  Secretary 
from  considering  the  continued  funding 
of  the  center’s  project 

The  proposed  compliance  Indicators 
would  apply  to  continuation  awards  for 
the  third  or  any  subsequent  year  of  a  QL 
grant  Initially  made  in  fiscal  year  1993 
and  thereafter.  Because  grant  awards 
under  this  program  are  made  near  the 
end  of  the  used  year  with  project 
periods  that  run  concurrently  with  the 
following  fiscal  year,  a  center  would 
receive  two  years  of  funding  before  its 
performance  would  be  measured  against 
the  proposed  compliance  indicators. 

*rhis  is  because,  at  the  time  a  center 
would  apply  for  its  second  year  of 
funding  (its  first  continuation  award),  it 
would  not  have  available  a  full  projeirt 
year  of  data.  When  a  center  submits  its 
application  for  its  third  year  of  funding 
(its  second  continuation  award),  it 
would  be  requited  to  submit  project 
data  from  the  first  full  year  of  funding. 

If  the  Secretary  determines  that  a 
center  receiving  funds  under  part  C  of 
Title  vn  of  the  Act  fisils  to  satisfy  any 
one  of  the  baseline  requirements  of 
these  proposed  compliance  indicators  or 
fails  to  ac^eve  a  minimum  composite 
score  of  50  bonus  points  firom  the  bonus 
point  activities,  the  Secretary  would 
immediately  notify  the  center  that  it  is 
out  of  compliance  with  the  evaluation 
standards.  A  center  would  have  to 
submit  a  corrective  action  plan  to 
achieve  compliance  within  90  days  of 
notification  that  the  center  is  out  of 
compliance.  The  Secretary  would 
proidde  technical  assistance  to  any 
center  found  to  be  out  of  compliance. 
Failure  to  satisfy  the  provisions  of  the 
corrective  actiem  plan  would  result  in 
termination  of  assistance  under  part  C  of 
Title  vn  of  the  Act  Procedures  kv 
appeals  will  be  addressed  in  a  later 
NPRM. 

Beginning  with  new  awards,  if 
applicable,  the  Secretary  also  would  use 
the  proposed  compliance  indicators  as 
an  additional  factor  in  evaluating  a 
center’s  "past  perfcwmance"  under  the 
selection  criteria  for  new  centers  \mder 
this  part  The  selection  criteria  for  this 
program  will  be  published  in  a  later 
NPRM. 
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Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  centers  receiving  Federal  funds 
under  this  program.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  centers  affected 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1980 

Sections  366.60  through  366.64 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C  3504(h)). 

States  and  centers  are  eligible  to  apply 
for  grants  under  these  proposed 
regulations.  The  Department  needs  and 
uses  the  information  to  make  grants. 
Annual  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  60  hours  per  response  for  200 
respondents,  including  me  time  for 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Afiairs, 
OMB,  Room  3002,  New  Executive  Office 
Building.  Washington,  D.C.  20503; 
Attention:  Daniel  X  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

Invitation  to  Cmnment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 


The  Secretary  is  particularly  interested 
in  comments  regarding  additional  areas 
or  indicators  or  alternative  measures 
that  should  be  considered  by  the 
Department. 

All  comments  submitted  in  response 
to  these  proposed  regulations  wiU  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3214,  Mary  E.  Switzer  Building,  330  C 
Street,  SW..  Washington,  DC,  ^tween 
the  hours  of  8:30  a.m.  and  4  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  fi-om 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  366 

Centers  for  independent  living. 
Compliance  indicators,  Evaliiation 
standards.  Recordkeeping  and  reporting 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.132 — Centers  for  Independent 
Living) 

Dated:  October  20, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  part 
366  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  36fr-CENTERS  FOR 
INDEPENDENT  LIVING 

1.  The  authority  citation  for  part  366 
is  revised  to  read  as  follows: 

Authority:  29  U.S.Q  796d-l(b)  and  796f- 
796f-6,  unless  otherwise  noted. 

2.  Section  366.4  is  amended  by 
adding  in  alphabetical  order  new 
definitions  of  Consumer,  Consumer 
service  record.  Cross-disability  peer 
counseling.  Decision-making  position. 
Information  and  referral  services. 
Independent  living  skills  training. 
Individual  with  a  significant  disability, 
Minority  group.  Peer  counseling. 
Significant  disability.  Staff  position. 
And  Unserved  or  underserved  in 
paragraph  (b)  to  read  as  follows: 

1366.4  Whal  deflnitlona  apply  to  this  ‘ 
program? 

«  *  #  •  • 

(b)*  *  • 

Consumer  means  any  individual 
who — 

(1)  Is  eligible  fm  independent  living 
services;  and 


(2)  Is  currently  or  has  been  provided 
with  any  service  under  the  program 
other  than  information  and  referral. 

Consumer  service  record  means  a 
record  of  independent  living  services 
provided  to  an  individual  who  has  been 
defined  as  a  consumer  under  the 
program.  A  consumer  service  record 
must  include  either  an  independent 
living  plan  or  a  waiver  sign^  by  the 
individual  stating  that  a  plan  is 
unnecessary. 

Cross-disability  peer  counseling  under 
this  part  means  peer  counseling  by  an 
individual  with  one  type  of  significant 
disability  to  an  individual  with  a 
different  type  of  significant  disability. 

Decision-making  position  means  the 
executive  director,  any  first  and  second- 
line  supervisory  position,  and  any  other 
policy  position  within  the  center. 

*  *  •  *  • 

Independent  living  skills  training 
means  instruction  to  develop 
independent  living  skills  in  areas 
including,  but  not  limited  to,  daily 
living  activities,  personal  care,  financial 
management,  social  skills,  and 
prevocational  training. 

Individual  with  a  significant  disability 
means  an  individual  with  a  severe 
physical  or  mental  impairment  whose 
ability  to  function  independently  in  the 
family  or  community  or  whose  ability  to 
obtain,  maintain,  or  advance  in 
employment  is  substantially  limited  and 
for  whom  the  delivery  of  independent 
living  services  will  improve  the  ability 
to  function,  continue  Actioning,  or 
move  towards  functioning 
independently  in  the  family  of 
community  or  to  continue  in 
employment,  respectively. 
***** 

Information  and  referral  services 
means  any  response  to  a  request  for 
information — 

(1)  Concerning  the  center  and  the 
independent  living  services  it  provides: 
or 

(2)  The  availability,  location,  and 
source  of  community  resources  for 
individuals  with  disabilities. 

Minority  group  means  Alaskan 
Natives,  American  Indians,  Asian 
Americans,  Blacks  (African  Americans), 
Hispanic  Americans.  Native  Hawaiians, 
and  Pacific  Islanders. 

Peer  counseling  means  guidance 
provided  by  indi^duals  with  significant 
disabilities  (e.g.,  as  counselors,  advisors, 
role  models,  and  mentors)  to  assist  other 
individuals  with  significant  disabilities 
to  develop,  clarify,  and  achieve  their 
independent  living  goals. 

Significant  disability  means  a  severe 
physical  or  mental  impairment  that 
substantially  limits  an  individual’s 
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abiUty  to  function  independently  In  the 
family  or  community  or  to  obtain, 
maintain,  or  advance  in  employment 
Staff  position  meens  a  paid  non¬ 
contract  position  within  the  center  that 
is  not  dewed  as  a  decision-making 
position. 

Unserved  or  underserved,  vdth 
respect  to  populations  of  individuals 
with  significant  disabilities  in  a  State, 
include,  but  are  not  limited  to, 
populations  of  individuals  with 
si^ficant  disabilities  who  have 
costive  and  sensory  impairments, 
inmviduals  with  significwt  disabilities 
who  are  members  of  racial  and  ethnic 
minority  groups,  and  individuals  with 
significant  (Utilities  who  live  in  rural 
areas.  A  center  also  may  present 
evidence  that  identifies  other 
populations  of  individuals  with 
significant  disabilities  who  are  imserved 
or  underserved  within  its  project  area. 

3.  Part  366  would  be  amended  by 
adding  a  new  Subpart  G  consisting  of 
$§  366.70  through  366.74  to  read  as 
follows; 

Sufapert  O  Evaluation  Standards  and 
CompOance  Indicatora 

Sec. 

366.70  What  are  the  requirements  for 
continuation  funding? 

366.71  What  are  pio)ect  evaluation 
standards? 

366.72  What  are  the  compliance  indicators? 

366.73  What  evidence  must  a  center  present 
in  order  to  demonstrate  that  it  is  in 
minimum  compliance  with  the 
evaluation  standards? 

366.74  Composite  chart  of  maximum  bonus 
points. 

Subpart  G— Evaluation  Standarda  and 
Comptlanca  Indicalora 

1366.70  Whet  are  the  requlrementa  for 
continuetkM  funding? 

(a)  To  be  eUgible  to  receive  a 
coDtinuatioii  award  for  the  third  or  any 
subsequent  year  of  a  grant,  a  center 
shall; 

(1)  Have  complied  fully  during  the 
previous  project  year  with  all  of  the 
terms  and  conditions  of  its  grant 

(2)  Provide  adequate  evidence  that  the 
center  complies  with  the  baseline 
requirements  in  eadi  of  the  compliance 
indicators  in  S  366.73. 

(3)  Achieve  a  minimum  composite 
score  of  50  out  of  100  available  points 
on  the  bonus  point  categories  in 

§  366.73. 

(4)  Meet  the  requirements  in  this  part. 

(5)  Provide  any  other  evidence  the 
Secretary  requests. 

(b)  If  a  sin^e  grant  application 
requests  funding  for  more  than  one 
center,  each  individual  center  to  be 
funded  under  the  grant  shall  meet  the 


requirements  of  paragraph  (a)  of  this 
se^on. 

(Authority;  20  U.S.C  711, 706d-1(b),  796e. 
and  796f-4) 

1366.71  What  are  project  evahurtion 
atandarda? 

(a)  Evaluation  standard  1 — 
Philosophy.  The  center  shall  promote 
and  practice  the  independent  living 
philosophy  of— 

(1)  Ck>nsumer  control  of  the  center 
regaidlng  dedsion-making,  service 
delivery,  management,  and 
establi^ment  of  the  policy  and 
direction  of  the  canter, 

(2)  Self-help  and  self-advocacy; 

(3)  Development  of  peer  lelaticmships 
and  peer  role  mcxlels; 

(4J  Equal  access  of  individuals  with 
significant  disabilities  to  all  of  the 
center’s  services,  programs,  activities, 
resources,  and  facilities,  whether 
publiciy  or  privately  funded,  without 
regard  to  the  type  of  significant 
disability  of  the  individual;  and 

(5)  Promoting  ecpial  access  of 
individuals  wi&  significant  disabilities 
to  all  servkM,  programs,  activities, 
resources,  anci  facilities  in  society, 
whether  public  or  private,  and 
regardless  of  funding  source,  cm  the 
same  basis  that  acxess  is  provided  to 
other  individuals  with  disabilities  and 
to  individuals  without  disabilities. 

(b)  Evaluation  standcud  2 — Provision 
of  services.  (1)  The  center  shall  provide 
independent  living  servic:es  to 
indl^duals  with  a  range  of  significant 
disabilities. 

(2)  The  center  shall  provide 
independent  living  se^ces  on  a  cross- 
disability  basis  (for  individuals  with  all 
different  types  of  significant  disabilities, 
including  Individu^  with  significant 
disabilities  who  are  members  of 
populations  that  are  unserved  or 
underserved  by  programs  under  Title 
Vn  of  this  Act). 

(3)  The  canter  must  determine 
eligibility  for  independent  living 
services.  The  canter  may  not  bare 
eligibility  cm  the  presence  of  any  one 
sp^fic  rignificant  disability  or  any 
combination  of  two  or  more  specific 
si^ficant  disabilities. 

(c)  Evaluation  stcaidard  3 — 
Independent  living  g^s.  The  center 
shall  facilitate  the  development  and 
achievement  of  independent  living  goals 
selected  by  individuals  with  significant 
disabilities  who  seek  assistance  from  the 
center. 

(d)  Evaluation  standard  4 — 
Community  options.  The  center  shall 
work  to  increase  the  availability  and 
improve  the  quality  of  commu^ty 
options  for  independent  living  in  order 
to  facilitate  the  development  and 


achievement  of  independent  living  gcMls 
by  individuals  with  significant 
disabilities. 

(e)  Evaluation  standard  5 — 
Independent  living  core  services.  The 
center  shall  provide  independent  living 
cote  services  and,  as  appropriate,  a 
combination  of  any  other  independent 
living  services  specified  in  sechon 
7(30)(B)ofthe  Act 

(f)  Evaluation  standard  6 — Activities 
to  increase  community  capacity.  The 
center  shall  cxmdud  activities  to 
increase  the  capacity  of  communities 
within  the  service  area  of  the  center  to 
meet  the  needs  of  individuals  with 
significant  disabilities. 

(g)  Evaluation  standard  7— Resource 
development  activities.  The  conter  shall 
conduc:t  resource  development  activities 
to  obtain  funding  from  sourcos  othw 
than  Chapter  1  of  Title  VO  of  the  Ad. 
(Authority:  29  U.S.C  796f-4) 

1366.72  WtMl  are  the  compliance 
indlestora? 

(a)  The  compliance  indicators 
establish  what  constitutes  minimum 
compliance  with  the  evaluaticm 
standards. 

(b)  The  compliance  indicetors  are 
divided  into— 

(1)  Baseline  requirements:  and 

(2)  Bcmus  point  categories  (100 
points). 

(c)  The  baseline  requirements  are 
acti^ties  that  a  center  shall  carry  out  to 
demcmstrate  minimum  compliance  with 
the  evaluation  standards.  If  a  center  fails 
to  satisfy  any  one  of  the  baseline 
recpiirements,  the  center  is  out  of 
compliance  with  the  evaluation 
standards. 

(d)  The  bonus  point  categories  are 
actiidties  that  further  the  baseline 
recjuirements.  A  center  shall  achieve  a 
minimum  composite  score  of  50  points 
out  of  100  available  points  under  the 
bonus  point  categories  to  be  in 
compliance  with  the  evaluaticm 
standards. 

(Authority:  20  U.S.C  796d-1(b)) 

1366.73  What  evklance  imiat  a  center 
present  In  order  to  demonstrate  that  It  la  In 
minimum  eompHance  wHh  the  evaluation 
standarda? 

(a)  Compliance  indicator  1 — 
Philosophy  (36  bonus  points). 

(1)  Consumer  control. 

(i)  Baseline  requirement.  The  center 
shall  provide  evidence  in  its 
continuation  application  that  more  than 
50  pOTcent  of  the  center’s — 

(A)  Governing  board  is  compceed  of 
in^viduals  with  si^ficant  disabilities; 

(B)  Decision-mal^g  positions  are 
filled  by  individuals  ^th  disabilities; 
and 
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(C)  Staff  positions  are  filled  by 
in^viduals  with  disabilities.  For 
purposes  of  this  paragraph,  staff 
positions  do  not  include  personal  care 
assistants,  readers,  and  interpreters 
employed  by  the  center. 

(ii)  The  determination  that  more  than 
50  percent  of  a  center’s  decision-making 
and  staff  positions  are  filled  by 
individuals  with  disabilities  in 
paragraphs  (a)(l)(i)  (B)  and  (C)  of  this 
section  must  be  based  on  the  total 
number  of  hours  worked  by  paid 
employees  during  the  three-month 
period  preceding  the  date  the  center 
submits  its  continuation  application. 

(iii)  Bonus  point  category  [15  points). 
The  Secretary  awards  up  to  15  points  for 
evidence  that — 

(A)  The  center  provides  an 
opportunity  for  consumers  to  evaluate 
the  center’s  independent  living  services 
and  administration  (3  points); 

(B)  The  center  has  a  consumer 
advisory  council,  in  addition  to  the 
governing  board  (3  points); 

(C)  The  center  includes  individuals 
with  a  diversity  of  disabilities  on  its 
governing  board  (3  points); 

(D)  The  center  includes  individuals 
with  a  diversity  of  disabilities  in  staff 
and  decision-making  positions  (3 
points);  and 

(E)  More  than  50  percent  of  the 
personal  care  assistants,  readers,  and 
interpreters  employed  by  the  center  are 
individuals  with  disabilities  (3  points). 

(2)  Self-help  and  self-advocacy,  (i) 
Baseline  requirement.  'The  canter  shall 
provide  evidence  in  its  continuation 
application  that  it — 

(A)  Has  established  written  policies 
for  promoting  self-help  and  self- 
advocacy  among  individuals  with 
significant  disabilities;  and 

(B)  Conducts  activities  that  promote 
self-help  and  self-advocacy  among 
individuals  with  significant  disabilities. 

(ii)  Bonus  point  category  (3  points). 
The  Secretary  awards  3  points  for 
evidence  that  the  center  has  specific 
activities  to  train  individuals  with 
significant  disabilities  in  self-advocacy 
and  empowerment. 

(3)  I^velopment  of  peer  relationships 
and  peer  role  models. 

(i)  Baseline  requirement.  The  center 
shall  provide  evidence  in  its 
continuation  application  that  it — 

(A)  Has  established  written  policies 
for  promoting  the  development  of  peer 
relationships  and  peer  role  models 
among  individuals  with  significant 
disabilities;  and 

(B)  Conducts  activities  that  promote 
the  development  of  peer  relationships 
and  {>eer  role  models  among  individuals 
with  significant  disabilities. 


(ii)  Bonus  point  category  (6  points). 
The  Secretary  awards  up  to  6  points  for 
evidence  that  the  center — 

(A)  Uses  as  instructors  in  its  training 
programs  individuals  with  significant 
disabilities  who  have  achiev^ 
independent  living  goals  (3  points);  and 

(B)  Employs  in  its  decision-making 
and  staff  positions  individuals  with 
significant  disabilities  who-have 
ac^eved  independent  living  goals  (3 
points). 

(4)  Equal  access,  (i)  Baseline 
requirement.  The  center  shall  provide 
evidence  in  its  continuation  application 
that  it — 

(A)  Has  written  policies  to  ensure 
equal  access  of  individuals  with 
significant  disabilities,  including 
communicative  and  ph)rsical  access,  to 
the  center’s  services,  programs, 
activities,  resources,  and  facilities, 
whether  publicly  or  privately  funded, 
without  regard  to  the  type  of  simificant 
disability  of  the  individual;  and 

(B)  Conducts  activities  that  promote 
the  equal  access  to  all  services, 
programs,  activities,  resources,  and 
facilities  in  society,  whether  public  or 
private,  and  regardless  of  funding 
source,  for  individuals  with  significant 
disabilities  on  die  same  basis  that  access 
is  provided  to  other  individuals  with 
disabilities  and  individuals  without 
disabilities. 

(ii)  Bonus  point  category  (12  points). 
The  Secretary  awards  up  to  12  points  for 
evidence  that  the  center — 

(A)  Uses  the  media  to  promote  equal 
access  to  society  for  individuals  with 
significant  disabilities  (3  points); 

(B)  Provides  training  to  individuals 
with  significant  disabUities  and  the 
general  public  about  the  independent 
living  philosophy  (3  points); 

(C)  Conducts  affirmative  action 
activities  to  recruit  individuals  who  are 
members  of  minority  groups  for  its 
governing  board  and  focludes 
individu^s  who  are  members  of 
minority  groups  on  its  governing  board 
(3  points);  and 

(D)  Conducts  affirmative  action 
activities  to  recruit  individuals  who  are 
members  of  minority  groups  for  its  staff 
and  decision-making  positions  and 
employs  individuals  who  are  members 
of  minority  groups  in  its  staff  and 
decision-making  positions  (3  points). 

(b)  Compliance  indicator  2 — Cross- . 
disability  (20  bonus  points). 

(1)  Baseline  requirement.  The  center 
shall  provide  evidence  in  its 
continuation  application  that  it — 

(i)  Does  not  aen^  eligibility  for 
independent  living  sauces  based  on 
type  of  disability; 

(ii)  Provides  independent  living 
services  to  individuals  with  a  range  of 


significant  disabilities,  including 
individuals  with  all  different  types  of 
significant  disabilities  and  individuals 
who  are  members  of  populations  that 
are  unserved  or  underserved  by 
programs  under  Title  VII  of  the  Act;  and 

(iii)  Provides  independent  living  core 
services  to  individuals  with  significant 
disabilities  that  are  neither  targeted  nor 
limited  to  a  particular  type  of  disability. 

(2)  Bonus  point  category  (20  points). 
The  Secretary  awards  20  points  for 
evidence  that  the  center — 

(i)  Performs  a  community-based  needs 
assessment  every  three  years  of  the 
service  needs  of  individuals  with 
significant  disabilities,  including  the 
numbers  of  individuals  with  different 
types  of  physical,  cognitive,  mental,  and 
sensory  disabilities  in  the  community  (5 
points); 

(ii)  Assesses  the  center’s  resources 
and  makes  appropriate  adjustments  in 
resource  allocations  to  meet  the  needs 
identified  in  paragraph  (bK2)(i)  of  this 
section  (5  points); 

(iii)  Performs  a  community-based 
needs  assessment  every  three  years  of 
the  service  needs  of  individuals  with 
significant  disabilities  who  are  members 
of  populations  that  have  been  unserved 
or  underserved  by  programs  imder  Title 
Vn  of  the  Act  in  ffie  center’s 
commimity;  and 

(iv)  ProWdes  independent  living 
services  to  individuals  with  different 
types  of  significant  disabilities  and 
individuals  with  significant  disabilities 
who  are  members  of  populations  that 
have  been  unserved  or  underserved 
imder  Title  Vn  of  the  Act  that  are 
consistent  with  their  representation  and 
needs,  as  identified  by  the  community- 
based  needs  assessment  conducted  in 
paragraph  (b)(2)(iii)  of  this  section  (5 
points). 

(c)  Compliance  indicator  3 — 
Independent  living  goals  (12  bonus 
points). 

(1)  Baseline  requirement  (i)  The 
Center  shall  provide  evidence  in  its 
conjunction  application  that  it — 

(A)  Maintains  a  consumer  service 
record  for  each  consumer, 

(B)  Measures  the  achievement  of 
independent  living  goals  by  consumers; 

(C)  Notifies  all  consumers  of  their 
right  to  have  an  independent  living 
plan;  and 

P)  Facilitates  the  development  and 
achievement  of  independent  living  goals 
selected  by  individuals  with  significant 
disabilities  who  request  assistance  from 
the  center. 

(ii)  The  center  also  shall  submit  in  its 
continuation  application  evidence  that 
the  center  maintains  data  on — 
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Hste  parte  and  sectione  affected  by  documents  publietMd  since  the 
revision  date  of  each  tWe. 


1  CFR 


305 . 54271 

310 . 54271 


3CFR 


PfoctusHona: 

»9e . .51568 


8598 

StSBI 

6800 

6601 _ 

. 51723 

6602 _ 

..  _520S 

8603 

.^^9387 

6604 . 

. 89380 

6605 . 

. 52627 

. 52875 

6607 . 

. 53097 

6606 . 

. 53099 

6609 . 

. 53101 

6610 . 

. 53103 

6611 . 

. 53831 

6612 . 

. 53833 

6613 . 

. 540^ 

6614 . 

. 54027 

6615 . 

. 54269 

6616 . 

. 54909 

6617 . 

. 57535 

6618 . 

. 57715 

Eaoeelive  Orders: 

July  9, 1910  (Revoked 


in  part  by 

PLO  7004) . 53429 

3053  (Revoked  in  part 

by  PLO  7004) . .53429 

3406  (Revoked  in  part 

by  PLO  7001) . 52683 

5327  (Revoked  in  part 

by  PLO  7002) . 52684 

8578  (See  PLO 

7005)..„ . 54049 

11145  (Continued  by 

EO  12869) . 51751 

11183  (Continued  by 

EO  12869) . 51751 

1 1287  (Continued  by 

EO  12869) . 51751 

11776  (Contfnued  by 

EO  12869) . 51751 

12002 (See 

EO  12867) . 51747 

12131  (Continued  by 

EO  12869) . .51751 

12197  (Contkxjed  by 

EO  T2869) . 51751 

12214  (See 

EO  12867) . 51747 

12216  (Continued  by 

EO  12869) . 51751 

12291  (Revoked  by 

EO  12866) . 51735 

12345  (Continued  by 

EO  12869) . .51^1 

12367  (Continued  by 


EO  12869) . .51751 

12362  (Continued  by 

EO  12869) . .51751 

12488  (Revoked  by 

EO  12866) . 51735 

12675  (Revoked  in 

part  EO  12868) _ 51751 

12687  (Revoked  by 

EO  12869) . 51751 

12696  (Revoked  by 

EO  12868) . 51751 

12700 (See 

EO  12869) . 51751 

12720  (Revoked  by 

EO  12869) . 51751 

12730  (See 
EOs  12867, 

12868) . 51747, 51749 

12735  (Revoked  by 
EO  12867;  See 

EO  12868). _ 51747,  51749 

12774  (Superseded  by 


EO  12869) . 51751 

12775  (See  notice  of 

September  30) . 51563 

12775  (See  EO 

12872) _ 54029 

12775  (See  DOT  rule 

of  Oct  15) . 54024 

12779  (See  EO 

12872) . 54029 

12779  (See  notice  of 
September  30)..... . 51563 

12779  (See  DOT  tuie 

of  Oct  15) . 54024 

12792  (Revoked  by 
EO  12869) . 51751 

12780  (Revoked  by 

EO  12873) . 54911 

12813  (Revoked  by 

EO  12868). . 51751 

12853  (See  notice  of 

September  30) . 51563 

12853  (See  EO 

12872) . - . .54029 

12853  (See  DOT  rule 

of  Oct  15) . 54024 

12886 . 51735 

12867  . 51747 

12868  . .51748 

12889 . 51751 

12870  . 51753 

12871  . 52201 

12872.. . S40a» 

12873  . 548M 

12874  . 54921 


Administnrtive  Orders: 
Mememndunis: 

August  19. 1993 _ 52397 

September  30. 1993 . 52391 

October  1. 19M . .52383 

Noticss: 

September  30, 1993 . 51563 
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PrMldenatl  Merminattona; 
No.  93-39  Of 
September  17, 


1993 . 51973 

No.  93-40  of 
September  28. 

1993 . 51975 

No.  93-41  of 
September  29, 

1993 . 51977 

No.  9S-42  0f 
September  30. 

1993 . 52629 

No.  93-43  of 
September  30, 

1993 .  52207 

No.  9S-44of 
September  30, 

1993 . 52209 

No  .  93-45  of 
September  30, 

1993 . 52211 

No.  94-1  of 

October  1, 1993 . 52213 

5CFR 

Ch.  XLI . 52637 

294 . 52877 

532 . 51211 

591 . 51565 

831 . 52877 

838 . 52877 

842 . 52877 

890 . 52877 

1636 . 57690 

2429 . 53105 

2471  . 53105 

2472  . . .-. . 53105 

Propoead  Rules: 

2502 . 51255 

2504 . 51256 

7CFR 

2 . 51211 

15e . 57690 

55  . 57337 

56  . 57337 

59 . 57337 

70 . 57337 

246 . . . 51566 

300  . 52399 

301  . 51979,  51982,  53105 

400  . 53109 

401  . 53393 

729 . , . 57717 

906  . . 52400,  53111,  54925 

907  . 53112,  53114 

908  . 53112,  53114 

910 . 52401 

911..... . 54926 

915 . 54926 

927  . 54926 

928  . 53117 

929  . 54926 

931 . 53119 

966  . 57718.  57719 

967  . 52402 

1002 . 51982 

1004 . 52404,  52405 

1205 . 52215 

1211 . . . 51568 

1413 . . _ 57721 

1421 . . . 57722 

1427 . 51982,  57724 

1474 . 57722 

1477 . 51757 


1478 . 51757 

1717 . 53835 

1744 . 52630 

1900 . 52644 

1910 . 52644 

1940 . 54485 

1951 . 52644 

1955 . 52644 

1972 . 52644 

1975 . 52644 

Proposed  Rutss; 

58 . - . 57367 

400 . 53150 

1007 . 53436 

1093 . 53436 

1094._ . 53436 

1096 . . . 53436,  54530 

1099 . 53436 

1106 . 53438 

1108 . 53436 

1124 . 53430 

1135 . 53430 

1413.. ......51934,  52686,  52928 

1703 . 52688 

1955 . 53891 

1965 . 53891 

3408 . 53153 

9CFR 

201 . 52884 

203 . 52884 

317 . 52856 

381 . 52856 

Proposed  Rules: 

82 . 52240 

98 . 55026 

301 . 54012 

312 . 54012 

317  . 51581 

318  . 51581 

322 . 54012 

350 . 54012 

362 . 54012 

381 . 54012 

391 . 54012 

10CFR 

19  . 52406,  54646 

30 . 52406,  54646 

40 . 52406,  54646 

50 . 52406,  54646 

60  . 52406,  54646 

61  . 52406,  54646 

70 . 52406,  54646 

72 . 51762,  52406,  54646 

150 . 52406,  54646 

Proposed  Rules: 

20  . 54071,  54531 

21  . 53159,  54531 

30  . 54531 

31  . 54531 

32  . 53670,  54531 

35 . . 54531 

40 . 54531 

61 . 54531 

73..  . 52035 

602 . 53671 

11  CFR 

104  . . 57725 

Proposed  Rules: 

100 . 52040 

107 . 52700 

113  . 52040 

114  . 52700 

9008 . 52700 


12  CFR 


145 . 54478 


207  . 54929 

220  . 54929 

221  . . 54929 

224 . 54929 

264b . 57729 

265 . 53393 

337 . 54932 

574 . 52140 

611 . 52888 

613  . 52888 

614  . 52888 

618 . 51993 

620  . 52888 

621  . . - . 52888 

627 . 52888 

704 . 57330 

741 . 57339 

933 . 52808 

Proposed  Rulee: 

3 . 52808 

208  . 52808 

325 . 52808 

360 . 55<tt7 

615  . 52701 

650 . 53161 

1102 . 55029 

13  CFR 

101 . 53120 

121 . 52415 

Proposed  Rules: 

107 . 57368 

121 . 52452.  52929 

14  CFR 

23 . 51970 

2S.„ . 57^12 

38  .r........  51212[  M 


51771, 52220, 52889, 53120, 
53635,  536^,  53852, 53853, 
53855,  53857, 54031 . 54032, 
54034, 54935, 54937, 54939, 
54940, 54944, 54945, 54947, 


15  CFR 


770 . 57340 

773 . 52166,  52168 

776 _ 57349 

778 . 52166 

790 . 57349 

799 . 52166,  52169,  57349 

806 . 53124 

940 . 53865 

PfOpOMd  BulMr 

Ch.  VII . 54074 

16  CFR 

305 . 54955 

17  CFR 

1  . 54966 

140  . 52656 

200 . 52416,  52891 

203 . 52416 

040 . 52416,  52891 

250 . 51488 

259 . 51488 

Proposed  Rules: 

240 . 52934 

250 _ 51508 

18  CFR 

2  . 57739 

11 . 54035 

35  . ..51217,  51777 

36  . 57735 

38 . 51777 

141  _ 52420 

284 _ 52660 

292  . 51777 

293  . 51777 

346 . 53654 

375 . 51222 

381  . 53654 

382  . 51777 

1301 . 53666 


54949, 57343, 57344, 57346, 
57347 

71 . 51773,52140,52808, 

53122, 53123, 53394, 53395, 
53859, 54952, 54953, 54954 

73 . 52890,  54486 

91 . 51976,  52140,57349 


97. _ 

1260 

. 51774.  51776.53863, 

54487 

. . . . 53638 

Proposed  Rutoe; 

Ch.  1... 

. . 57754 

23 . 

. . 52702 

33 _ 

_ 57754 

39 . 

. 51583,  51585,  51587, 

51589, 51793,  52041, 52240, 

52243, 52714, 52717, 52929, 

52931 , 52932, 53457, 53678. 

53893, 54072, 54310, 54312. 

55031, 57368,  57756. 57758, 

57760 

71 ...... 

. 51256,  51257,  53164, 

53166, 53167, 53459. 54073, 

55112,57370,57371 

73 . 

. 54531 

91 . 

. 51938 

121 ... 

......51938.  51944,  54478 

125 

. 51938 

127... 

_ 54478 

129 . 51944 


135..... . 51938,  51944,  54478 


Proposed  Rulee; 


35 . 51259 

284 .  53895 

19  CFR 

4 . 54271 

24 . 54271 

111 . 54271 

122  . 54271 

123  . 54271 

133 . 57738 

145... . 54271 

178 . 54271 

Proposed  Rulee: 

7 . ...52246 

10 . 52246 

148 . 52246 

20  CFR 

229 . 53396 

404 . 52346 

416 . . . 52346,  529(» 

422 . 52914 

Proposed  Rulee: 

404 . 54532 

416 _ 52456,  52464,  52943, 

54532 

655 . 52152 

21  CFR 

172 . 52221 
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iii 


176 . 

. 51994 

178 . 

. 57354,  57355 

310 . 

. 54450,  54456 

341 . 

. 54232,  54236 

347 . 

. 54458 

522 . 

. 52222,  57356 

558 . 

. .53862,  54266 

821 . 

. 52440 

864 _ 

_ 51570 

878 . 

. 57357 

1308 

. 53404 

PfOpOMd 

RuIm: 

s . 

. 52719 

25 . 

. 52719 

101 _ 

..53254,  53296,  54539 

103 . 

. . . 52042 

1M 

. 

137 

„  _ _ .53305 

139 _ 

. S3S0S 

170 . 

. 52719 

171 . 

. . 52719 

172 . 

. 53312 

174 . 

. . . 52718 

201 . 

. . 54224,  54228 

328 . 

352 . 

. 53460 

700 . 

. 59480 

740 . 

. 53480 

812 . 

..52142,  52144,  53245 

813 

. . . . 52142 

814 . 

. . 52729 

1301 . 

. . . . . 52246 

1304 . 

. 53680 

1311 . 

. . . 52246 

22CFR 

1701 . 

. 57999 

23CFR 

650 . 

. 52663 

659 _ 

. 54612 

1260 . 

. 54812 

PfOpoMd  RmIms 

660 . 

_ 51794,  55033 

1260 . 

HiiOlO 

24CFR 

203 _ 

51944 

207 

.  57358 

213 

.  5735R 

221 . 

. 57358 

.  . . ....57358 

291 

_  _ _ 54244 

511  „ 

.  . . 52566 

888 . 

_  _ _ 51410 

905 . 

. 510S2 

965 _ 

. sifts? 

3280 . 

. 54484,  549^ 

PfOpOMi 

d  RuIm: 

92 . 

. 52560 

las 

>9594 

215 

. 59461 

219 . 

. . 52580 

PPI 

..  . . 53461 

236 . 

_ 53461 

570..* 

_ 52560 

572 . 

. . 52560 

S74 

. . 52560 

576 . 

. 52560 

583 . 

. 52560 

700 . 

. 52560 

880 . 

. 53461 

881 . 

. 53461 

882 . 

. 53461 

883 

. 53461 

884 . 

. 53461 

885.. ... . 53461 

886 . 53481 

889 . 52560,  53461 

890_.~ . 52560.  53461 

905 _ 51261,  52560,  53461 

960 . 53461 

961.. . . 52560 

963 . 52560 

990 . 51261 

2SCPR 

11 . 54006 

Pfopo— d  RuIm: 

294 . 53026 

26CFR 

1 _ 51571,  53125,  53656, 

54037.54489 

602 . 51571,  54037 

Pfopo— d  RuIm: 

1 . 53168, 

53682,  54075,  54077 
602 . 54077 


27CFR 
Propo— d  RuIm: 

4  _ 57763 

5  _ 53682,  57763 

7............................— . 5/ /m 

9 _ 57764 


24  . 

....  59999 

28CFR 

1„. . . 

. . .53658 

2,.,.,. . 

. . 51779 

11 

51999 

51 . 

. 51225 

29CFR 

2610 . 

. 53406 

2619 . 

. .53407 

2899 . 

. 53406 

2644 . 

. . S3410 

2678 . 

. 53407 

PropoMd  Ri4m: 


102. . . 57372 


lann  . 

. 51266 

9590 

^AAAA 

30  cm 

901 . . 

. 54287 

917 _ _ _ 

_ 5A22S 

946 _ 

_ 52666 

050 

....  _ 52232 

PropoMd  RUIm: 

230 . 

_  ..53470 

25$ 

. . 52731 

253 _ 

_ S2099 

256.... _ _ 

_ 52731 

280. . . 

_ 52731 

281  „  T- 

59791 

TOO _ 

59974 

701 _ 

705 _ 

..52374,57766 
_ 52374 

706 . 

. 52374 

715 . 

. 52374 

716 . 

. 52374 

784 . 

. 57766 

785 . 

. 52374 

817 . 

. 57766 

825 . . 

. 52374 

870 . 

. 52374 

901 . 

. 54313 

917 . 

. 57767 

. 

950 . 

31  CFR 

11 . 

580 . 

.90000,  90D00 

. 54540 

. 57360 

. 54024 

PfopoMdl 

lUlM*. 

103 . 

. 51269 

32  CFR 

40 . 

. 51780 

80 . 

. .51996 

86 . 

. 52010 

185 . 

. 52667 

109 _ 

..51227,  53411 

706 . 

. 51241 

725 . 

. 53883 

33  CFR 

2 _ 

. 51726 

3 _ 

. 51726 

100 . 

51242,  52440,  57740, 
57741 

117 _ 

...52441,54289 

165 _ 

.51243,  52442,  53884 

175 _ 

..51576 

181 _ 

. ™51576 

334 _ 

..53426,  53427 

PropMud  RuIm: 

110 . 

. 57769 

117 . 

...52466,  53896 

128 

. 51906 

127 . 

. 51906 

155 . 

. 54315 

156 . 

. 54315 

157 . 

. 54870 

187 . 

...51920,  53624 

34  CFR 

642 _ 

. 51518 

645 _ 

. . .51518 

648 _ 

. 51518 

668..  .. 

....„ . 52184 

674 _ 

. 52194 

6^ _ 

. 52194 

678 _ 

. 52194 

682 _ 

. 52194 

690 _ 

. 52194 

1200. . 

. 57690 

PPOpOMC 

RuIm; 

300 . 

. 57938 

307 . 

. 57938 

315 

. 57938 

318 . 

. 57938 

346 . 

. 57938 

350^ 

. 57938 

asi . 

. 57938 

359 

. 57938 

381 _ 

. 57938 

363..... 

. 57938 

365 . 

. 57938 

....57938,  57942 

367 _ 

_ ..... 

_ .57938 

368...... 

„  .  .57938 

.97® 

52414 

371 _ 

_ 

_  ™57938 

373 . 

. 57938 

374 . 

. 57938 

376 

. 57938 

377 . 

. 57938 

378 

. 57938 

379 . 

. 57938 

380 . 

. 57908 

385 . 

. 57938 

386 

. 52606,  57938 

387 . 

. 57938 

388.. ..„ . 57998 

389 . 57938 

644 . S7704 

668 . 51712,  54902 

3SCFR 

PvopoMd  Riitos: 

10 . 53897 

36CFR 
PfopoMd  RUtou: 

1252 . ^54540 

1254.. .. . .54540 

1260.. „ . .54540 

37CFR 

1  . 54494,54504 

2  . 54494 

5 . 54504 

10 . 54494,  54504 

301 . 53822 

311 . 53822 

38  0FR 

3  . ..52017,  53659 

4  _ 52917 

21 . 51780,  51781 

PfopoMd  RuIm: 

3 . 51799 

17 . 51799 

39CFR 

20 . 57742 

3001.™ . 54511 

40CFII 

9 _ 57M8 

52 _  52237,  53885,  54041. 

54041.54291.54513.54516, 

•57361,57363 

61 . 51?84 

63 . .....57898 

81  _ 53886,53888 

82  . 54892 

180 _  54043.  54»4,  54296 

258 . 51536.  53136 

271  . 51244,  54044,  57745 

272  _  52674,  52677,  52679 

300 . . .52018,  54297 

372 . .51785 

721 . . 51672, 51694 

PrapoMd  RuIm: 

Ch.  U™ . 53688,  55033 

35 . 53688 

51  S4C46 

52!1ZI..51M1.  51593!  52467, 
53693, 54061 , 54066, 54089, 
54646,57373,57375 

60  . .54648 

61  . 54648 

63  . 53478,  53800 

64  . .54646 

68 . .54190 

80 . 54547 

89 . 51595 

117 . .54836 

122  . .......53168 

123  . 53168 

131  . 53168 

132  . 53168 

180 . 54092,  54094,  54316 

185  . 54094,  54316 

186  . 54094,  54316 

195 . 54474 

300 . 53688,  54702 

302 . 54836 
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355 . 54836 

41  CFR 

101-17 . 52917 

101-37 . 53660 

101-40 . 53889 

302-6 . 53137 

42  CFR 

52a . .....54297 

403 . 54045 

435  . 51408 

436  . 51408 

440 . 51408 

Froaoaad  Wulaa: 

431 . - . 53481 

440  . 51288,  53481 

441  . 51288,  53481 

447 . 53481 

1003 . 054098 

43  CFR 

37 . 51550 

PubHc  Land  Ordara: 

7006 . 57366 

Fropoaad  Rulaa: 

4700 . 51297 

FutoNc  Land  Ordara: 

4522  (Ravokad  In  part 
by  PLO  7002) . 52684 

6998  . 52238 

6999  . 52238 

7000  . 52682 

7001  . 52683 

7002  . 52684 

7003  . 53428 

7004  . 53429 

7005  . 54049 

44  CFR 

206 . 55021 

64 . 51576,  52019 

Fropoaad  Rulaa: 

67 . 51598 


45  CFR 

670 . 

. 54522 

671 . 

. 54522 

672 . 

. 54522 

1602— . 

.52918 

Mni . 

. .57«)n 

2490 .  ' 

. 57690 

46  CFR 

69 . 57747 

160 . . 51576 


Propeaed  Rulee: 

10 . 

-.51408 

12 . 

....51408 

30 . 

....52598 

—52588 

32 . . 

....52588 

67 . - . . 

....51298 

585 . . 

....52248 

47  CFR 


0 . 55023 

1..„ . 51246 

15 . 51247 

64.„ . 53663,  57748 

73. . 51250,  51578,  51579, 

53664, 53665,54522 

74 . 51250 

76 . 53429 

87 . 52021 

90 _ 51251,53245,  53431 

97 . 51787,  53138 

Propoaaci  Rulaa: 

1 . 53489,  57378 

15 . 51299 

22 . 53169 

25 . . 53169 

36 . 52254 

73  _ 51603,  51799,  52733, 

52734,52735,53902 

74  . 52256 

76 . 53696 

80 . 53169 

87 . . . 53169 

90 . 51299,  53169 

95 . . 53169 

99 . 53169 

48  CFR 

501 . .52442 

503 . 52442 

507  . 52442 

508  . 52442 

509  . 52442 

511 . 52442 

514  . 52442 

515  . 52442 

519 . 52442 

522 . 52442. 

525 . 52442 

528  . 52442 

529  . 52442 

532 . 52442 

536 . 52442 

538 . 54523 

542  . 52442 

543  . 52442 

552 . 52442,  54523 

570 . 52442 

1815  . 54299 

1816  . 52446 

1828...- . 54050 

1833 . 53138 

1852 . 52446, 54050 

1870  . 54299 

1871  . 54300 

PfopoMd  RuiMt 

837 . 54548 

852 . 54548 

48  CFR 

107 . 51524,  53626 

171  . 51524,53626 

172  . 51624 

173  . 51524,  53626 


174  . 51524 

175  . 51524 

176  . 51524 

177  . 51524 

178..- . 51524,  53626 

179  . 51524 

180  . 51524,  53626 

192 . 54524 

571 _ 51788,  52021,52922, 

53666 

604- . 52684 

1002 . 52027 

1017  . 52027 

1018  . 52027 

1039 . 53433 

1145 . 53667 

1312  . 52027 

1313  . 52027 

1314- . 52027 

Fropoaad  Rulaa: 

23 . 52050 

37 . 52735 

172  . 52574 

173  _ 52574 

179 . 52574 

390 . 51800 

552 . 57379 

571  . 54099 

572  . 54099 

821 . 54102 

1039 . 54317,  54318, 

54320,54321,54323 

1063 . 51603 

1105 . 51800 

1121 . 51800 

1152 . 51800 

50  CFR 

17 _ 52027, 52031,  53800, 

53804,54053 

217 . 54066 

227 . 53138,  54066 

229 . 51788 

285..  . 53434,  53668 

301 . 51253 

371 . 54307 

625 . 52685 

642.. — . 51579,  51789 

651 . 55112 

659 . 57750 

661 . 53143 

663 . 52031 

669 . 53145 

672 _  51791,  52032,  53138, 

53148,53668,57752 

675 _ 51253,  52033,  52451, 

53138, 53148, 54529, 57752 
Propoaad  Rulaa: 

17 . -51302,  51604,  52058, 

52059, 52063, 52740, 53696, 
53702, 53904, 54549, 55036 

32- . 53703 
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This  la  a  continuing  Hal  of 
public  bUia  Irom  Via  currani 
saasion  of  Congraaa  which 
have  become  Federal  lawa.  It 
may  be  uaed  In  ooriiunctton 
with  “PLUS”  (PubHc  Lawa 
Update  Service)  on  202-623- 
6641.  The  taxi  cf  lawa  la  not 
publlahed  In  the  Fedarel 
Reglatar  but  may  be  ordered 
In  Hxtividual  pamphlel  form 
(referred  to  as  lavra”) 
from  the  Superintendent  of 
Oocumenta,  U.S.  Government 
Printing  Office,  Waahlngton, 

DC  20402  (phone.  202-512- 
2470). 

H.R.  2446/P 103-110 
MHItary  Construction 
Appropriations  Ad,  1994  (Oct. 
21.  1993;  107  Stat  1037;  9 
pages) 

H.R.  2493/PX.  103-111 
Agriculture.  Rural 
Developm^  Food  and  Onig 
Administration,  and  Retated 
Agendas  Appropriations  Act, 
1994  (Oct  21.  1993;  107  Stat. 
1046;  36  pages) 

K.R.  2518/P  103-112 

Departments  of  Labor.  Health 
and  Human  Servioee,  and 
Education,  and  Related 
/tgendes  Appropriations  M, 
1994  (Oct  21.  1993;  107  Stat 
1082;  32  pages) 

tU.  Rea.  281/P  J.  103-113 
Making  kulher  continuing 
appio^tiona  for  the  fiscal 
year  1994,  and  for  other 
purposes.  (Oct  21.  1993;  107 
Stat  1114;  1  page) 

Lad  Lid  October  21. 1993 
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ther  areas  of  citizen  interest.  The  Manual  also  includes 
omprehensive  name  and  agency/subject  indexes. 
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1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 


Superintendent  of  Documents  Publications  Order  Form 


OMrtaOHkoCadK 

*6962 


Charge  your  order. 

Ifa  easy! 


Please  lype  or  Print  (Fonn  is  aligned  for  typewriter  use.)  To  Cu  your  orders  and  tiiqniric8-(2(l2)  512-2250 

Prices  include  regular  dtnnestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
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